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TO 
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n^HE following sheets contain the principal cases which have received 
adjudications in the court of Chancery during the last year. Seve- 
ral others, of considerable importance, we];e argued, but, not having 
received judgment, it was thought improper to make them part of this 
publication ; but, as the Reporter intends, if life, health, and leisure 
shall permit him, to publish the cases of each succeeding year, somewhat 
before the subsequent Michaelmas Term, until he shall have completed, 
at least, another volume, of the same size with that he published last 
year, those cases which were not ripe for production now, will appear in 
the order in which they shall be finally determined : and, at the close of 
the volume, proper tables will be added to the whole. The Reporter 
feels himself bound to repeat his thanks to his friends who have favoured 
iiim with their assistance, and to express, though faintly, his sentiments 
of gratitude to the profession, for the favour^le reception with which 
his former volume has been honoured. 
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CASES 



ARGUED AND DETERMINED 

IN 

THE COURT OF CHANCERY. 



SITTINGS BEFORE 

MICHAELMAS TERM, 
26 Geo. 3. 1785. 



Edwaud Lord Thurlow, Lord High Chancellor. Sir Llotd KsmroK, LineMs Inn 
Bart, Master of the RoUs. Richard Pepper Ardek, Esq. Attorney ^oO, OcioUr 
General. Archibald Macdonald, Esq. Solicitor General. ^* ^'^^* 



Geast against Barber. (I ) 
(No Entry.) 



A COMMISSION having issued for examination of witnesses, and Where commii. 
^^ commissioners* names been struck, both the defendant's commis* slonersonone 
sioners were prevented, by illness, from attending the execution of the "^e do not 
commission : the commissioners for the plaintiff therefore proceeded ex ■^^f'*^* *" o*^^**^ 
parte. Publication had not passed. JSim^nto 

Mr. Price moved, upon affidavit of the facts as above, for a new piffidayit must 
commission to examine the defendant's witnesses. state that the 

[*] Mr. Uoyd opposed the motion, insisting, that the affidavit should V^*^ ^ ^ 
have stated, that the defendant, or his ag^ents, had not seen, heard, or *^"*!,^^ "^ 
been informed of plaintiff's depositions, nor willingly will see, 8fc. till b^'inSrorf 
he hath examined, or till publication, and cited Gilb. 130, 131. of thedepoaU 

Mr. Mitford said, he understood that had been the rule before the tions on the 
oath of secrecy was enjoined to the commissioners ; but that, since that ^''^^^ *^^ 
time, the usual oath had been, that the party had not seen the depo- [ *2 ] 
si tions. 

Lord Chancellor thought it reasonable that the affidavit should go the 
whole extent laid down by Gilbert, and upon such affidavit, he should 
order a new commission at the defendant's dxpence, with liberty for the 
phintiffii to cross-examine. 

(1) This cause ca^it on for a hearing afterwards, and is reported p^tea, p. 61. 

Vol. H. . B 



Cases Argued and Detekmined 



1785. 

[VideS.C. 
antea, 1 vol. 
•239. 8t note ; 
^ and 4 Bro. V^ 
C561.8vo.ed.] 

Lmcoltit Inn 
HaU, 29th Oc- 
tober, ^ 

No interest al- 
lowed on an 
account in In- 
dia-, not settled 
by the parties, 
but» at a dis- 
tance of time, 
and with great 
difficulty, by a 
third person. 
See vol. 1 . 
p.259. (1) 



£•3] 



BoDDAM against Riley. 
(No entry on this occasion.) 

IN the Reporter's first volume, this case is reported, and is there 
'■' treated as having been decided by Lord Chancellor, It was how- 
ever, in fact, sent to the Master, to consider whether any, and what 
interest should be allowed upon the balance of the account. (2) Tlie 
Master [on the 24-th May, 1785] (2) reported that no interest ought to 
be allowed. Tliere was an exception to the Master's report, in conse- 
quence of that disallowance. (2) The facts being as before stated. 

Mr. Harding and Mr. Mitford supported the exceptions on two 
grounds. — 1st. On the custom in India, that such balances of ac- 
counts should carry interest ; which custom was proved by affidavit : 
and Mr. Mitford cited a case of Holme v. Allwright, before the Lords 
Commissioners in 1770, which was a decree in the mayor's court of 
Calcutta for a sum of money due on balance of an account, for princi- 

Eal and interest. The parties coming over here, a bill was filed for the 
alance with Indian interest, and the Court referred it to the Master to 
take an account of what was due under the decree, with the interest 
iisually paid in India. — The 2d ground was that, independently of [*]ariy 
custom, the balance would carry interest, this being a liquidated debt, 
though not regularly signed and allowed by the parties : and for this 
purpose, they cited Blaney v. Hendrick. 2 Blackst, Rep, 761. 3 Wil- 
son, 205. S. C. Barvoel v. Parker, 2 Ves. 365. Vernon v. Cholmley, 
Bunb. 1 19. 2 Eg. Ca. Abr. 529. pL 4. and 532. pL 17. 20. 

Lord Chancellor, — The cases cited apply only where there are ac- 
counts regularly stated between the parties, in which case there is an 
implied contract on the part of the debtor to pay ; and all contracts to 
pay, undoubtedly, give a right to interest from the time when the prin- 
cipal ought to be paid. But this is not so here. It is true, the sum 
claimed does, in fact, appear to be due, on balance, at the close of the 
account; but there was no settlement or acknowledgment by the debtor, 
which raises a contract to pay, and which is the only ground upon 
which interest is given. 1 Wms. 653. For, according to the argument 
of the exceptant, that whatever appears in fact to be due on the balance 
oC an account shall carry interest, the rule must go to every debt for 
goods sold and delivered, which certainly is not the law of this country. 
Then, as to the custom of the country, even if it does exist to the ex- 
tent laid down by tlie affidavits, I can not think lean apply it here. I 
am to say that, altliough the general rul^ of law is otherwise, yet, by 
reason of this custom, interest is to run on a debt not carrying mterest 

(1) See this decision affirmed, on appeal in the House of Lords, 4 Bro. P. C. 5^1. 
octavo edition ; and note particularly the able arguments on the case on behalf of the 
defendants, the respondents, ibid. p. 571, 572.. For various classifications of the law re- 
lative to the allowance of interest, see 4 Bro. P. C. 561. & 573. in the notes. 

(2) No such thing. The Master had been ordered merely (and that on consent) to 
take an account of what was due to the credkort of tlie joint concernt and to compute in- 
terest on their dcbU as usual. Vide antea, 239. note from R. L. and 4 Bro. P. C. 566, 
octavo edition. The above rqport is also further incorrect ; since the case did not come 
on before the Court on exceptions, but for a decree pn further directions. See 4 Bro. 
P. C. 567. 



in 




IN THE Court of Chancery. 

in this country, because the original transaction was in India, — I can- 
not admit such a custom to control the clear law of this country. 

Exception over-ruled. (3) 

Upon ao appeal to the House of Lords, the Lord' Chancelior^s [decree] was affirmed, 
on the 27th Feb. 1787. [4 Bro. P. C. 561. octavo edition.] 

(S) The matter did not come forward upon any exception whatever, but on further 
dinctioDs, &c See 4 Bro. P. C. 566, 567. 



HoATH against Hoath. * 

(No entry.) . LmcolH*i Inn 

¥ TPON a petition, the testator, by his will, gave a sum of 100/. to Giving th« iii'» 

/^ Thomas Hoath f at his age of twenty-one, and directed the interest, terestofale. 

in the mean time, to be paid to his mother for his maintenance. Thomas f^ ^ ^ 

Hoath dying under age, the question was, whether this legacy was, or J?"*®^ <» f<* 

was not, vested. nUli^^the 

[*] Lord Chancellor said, It wad impossible now to contend that where legacy, (l) 
the interest of a legacy is given to the legatee, until the time of pay- 
ment of the principal, that it is not a vested legacy : and the giving the L ^ J 
interest for his maintenance is precisely the same tiling. 

(1) Fide ITaleoti V. Hall, pottea,505. and the several other material cases stated* 
1 Roper on Legacies, 182. et teq. The distinction, however, noticed ibid. p. 186. must 
be observed, that it is otherwise where a provision is made for the support of the legatees 
in some other manner than by way of interest specifically. 



[*] MICHAELMAS TERM, [ #5 ] 

26 Geo. 3. 1785. 



Ex parte Hodgson. 

JR URNE Y the bankrupt was partner with Davidson^ who is in the A partnership 

East Indies, and being indebted separately to , to whom *1^ ^^7 *» 

he had given a note, she pressed him for a better security; upon P">^««|"nder a 
which he gave her a partnership note. Upon a separate commission ^^^^q. n?~ 
against Bumtu, she proved this note ; and the present petition was, 
tfiat the proofof this joint debt upon the separate commission might be 
rescinded. 

LfOrd Chancellor refused the prayer of the petition, there being no 
distinction as to sole or separate debts^ and said he thought proper to> 
declare that debts, whether sole or joint, ought to be paid out of the 
bankrupt's estate ; which is composed of his separate estate, and of his 
moiety of the joint estate, and therefore ordered that she should come 
in pari passu with separate creditors. 

. (1) See Ex])arte Cobham, antea, I vol.576, and see particularly ^x parte Pagetoid 
Ex parte FHntum, post. 119, 120. But see the notes to Exjmrte Cobham, antea, 57S, 
Exparu Chandler, 9 Yes. 35. Ex parte Hall, ibid,349. Button v. Morritant H Vet, 
207, 208, &c. 
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•^ Cases Argue% and Determtxeb 
17^5. 

Tyssen against Benyon. [14 & 15 JVw.] 
(Keg. Lib. 1785. B. fol. 145. b.) 



'Th« testator In ¥JY settlement, previous to the marriage of the plaintiffs, Samuel 
^^ ^ ^ Tyssen and Sarah his wife, bearing date the 24th September ^ 1779, 



m ■ettlement 



aerred to him- Francis John Tyssen^ Esq. deceased, the plaintiff's father, agreed to con- 

■df an election vey certain lands and other estates, and, it being among other parcels, 

as to parcels, recited, that certain farms, &c. at Foulden in Norfolk, were o£ the 

and'^terwards, ^^^^ ^f [3go/.] he covenanted [within 18] calendar months, to purchase 

by ^^^^^^'JJ; lands in the county of Norfolk, suflicient to make up, with the farms at 




good so much as the farms, &c. in Norfolk 
^^'^^^ 500/. a year*— By an indorsement [•] on the deed ^before the execution 

Sn?**"el^ted ^®'*®o^) ^' ^^ agreed by the parties, that it should be at the option of 
in his life-time, Francis John Tyssen^ within twenty-four calendar months after the 
and his personal, marriage, either to convey the lands according to the covenant, or to 
ettite being iu-,. pay to the trustees 12,000/. to be laid out m the purchase ofoth^r 
•^**I"**® *^ lands to be settled to the like uses ; and in the mean time, to be placed 
d^Tuie tttate ®"^ *^ interest, and the interest to be received by the persons entitled, 
covenanted according to their respective interests; and it was also further agreed, the 
shall be con. Iflmd intended to be conveyed should be under the control of Francis 
vcyed. John Tyssen, with respect to an intended inclosure, and that he might 

r *6 1 exchange them, and settle the new allotted, or other purchased lands. 
^ The marriage took place, and there was no issue except the other plain- 

tiff Sarah the daughter. Francis John Tyssen died 9th September, 1781, 
having made his will, bearing date the day of his death, whereby he 
gave annuities charged upon his estates in Middlesex, Essex, Norfolk^ 
and elsewhere, and gave and devised all his manors, &c. to trustees 
for payment of debts and legacies, and for other purposes, and to 
allow to the plaintiff Samuel such sum of money yearly during his life 
as they should think proper, the remainder to accumulate during his 
life, and after his decease to be laid out to certain uses therein de- 
clared. (1) 

The conveyance covenan;ed to be made by the settlement, having'never 
been made, or the money paid ; the plaintiffs filed their bill (2), praying 
that Francis John might be declared to have made his election to pay 
the 12,000/. pr that an election might now be made : and, if the -persons 
interested shpuld elect to pay the 12,000/., It should now be raised-; and, 
if the election should not be considered as having been made, and 
should not be now made, that a proper part of the testator's estate in 
Norfolk should be conveyed upon the trusts contained in the marriage 
articles. 

The plaintiffs, by the bill, insisted that Francis John Tyssen, by the 
devise of the premises covenanted to be conveyed, (included in the 
general devise) had made his election to pay the 12,000/. and if not 
so, that the defendants by letters and. acts stated in the bill, had made 
such election. 

(1) Theinolofture was nearly completed when F.J, T. died, and his executors and 
trustees completed it ; tK'faereby other lands in Fotdden were given in exchange, and which 
were valued at 65CW. per annum, R. L. 

(2) Insisting, diat the testator had made his tiection by devising the estates ; or if 
mott that his •xacutors and trustaas had dona so since his dacetsc. R. L. 

The 



IN THE Court qf Cuancert. #e 



[f ] The heir at law, and executors submitted the question of election, 17^5 

«nd said that the testator's debts having exceeded his personal estate' v _ 
they had no fund out of which to pay the 12000/. but the real estate. ' Ttme7 
Lord Chancellor said that, although the testator had covenanted to againft 
convey in twenty- four months, and, therefore, after that time he had B«irToir. 
lost his election ; yet, after that time, as it lay in recompence, the court 
would have permitted it to be made good. And, after his decease, he 
having given both hi» real and personal estate to the same person, that 
person might perform either part of the covenant, and the court would 
not hold the devisee bound by the testator not having made his election 
within twenty-four months : but, in the events which had happened, his 
Lordship decreed the original estate at Foulden, or the lands which came 
instead of it upon the exchange, to be conveyed to the uses of the set- 
tlement, and to be made ecjual to the value of 500/. per annum, by the 
conveyance of other parts ot the estates. 



,HiNDMAN against Taylou. [8 June and 16 November.] 

(Reg. Lib. 1785. A. fol. 27.) ^S ^ , y^.^^ 

A 651.] 

N agreement had been entered into between the plaintiflT, who was pie». of matis- 
commander of a large trading ship, (an East Indiaman) and the which would bm 
defendant, for the purchase of the command ; and, accordingly, a con- <^ good plea to 
tract was made, by which the plaintiff covenanted, in consideration of ^® action at 
4000/. to resign the command, in order that the defendant might be ap- il!!!a"i°^f^ 
. pointed to it. Three thousand pounds were paid into the hands of 8ir ^TftSf /5l-^^ 
Charles Raymond and Compani/, bankers, by the defendant, to be covery iMing. 
. applied to the drafts of the plaintiff, if the defendant should be appointed; to legal ra- 
otherwise to those of the defendant: and a bond was given for 1000/. ^^^' (^^ 
The defendant was appointed, and made a voyage ; but afterwards a new 
agreement was enterea into, and 2000/. being paid on the part of the 
defendant to Wildman, in whose hands the contract was, he^ by the con- 
sent, as he understood, of both parties, suffered the names to betaken 
off the contract. 

[*] The plaintiff filed this bill for a discovery of the agreement, stating F ^ 1 
the 2000/. to have been paid in discharge of the bond, and of 1000/. of 
the remaining sum due. To this bill the defendant pleaded the fkcts 
stated as above, in bar to the discovery, as amounting to a release. 

The plaintiff had also excepted to the defendant's answer, with respect 
to the payment of the sum into the banker's hands ; and the exceptions 
having been over-ruled, had excepted to the Master's report. 

The plea having been argued in Trinity terra last, the Lord Chancellor 
had over-ruled it, on the ground that a plea of a legal bar is not a good 
plea to a discovery of matter in aid of a legal remedy : but his Lord- 
ship had ordered it to come on again with the exceptions to the Master's 
. report. 

Mr. Madocks, Mr. Scotty and Mr. Stainsby, in support of the plea. 
The facts stated by the plea bring the matter to this question, whe- 

(1) See the obsenratiooa of Mr. Beames upon this case, &c. Elem. Pleas, 276, S77. 
Hm caie, however, of the demurrer, (in Debigge ▼. L. Howct) there referred to, seems to 
make all the difference ; and Mr. Beames admits the distinction, p. 277. llie Editor 
therefore thinks the decision in the principal ca!>e perfectly sound, notwithstanding the 
«b|cctMiii adducaid. 

B 5 ther 
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ther a bill being filed for a discovery in aid of a legal remedy, a plea of 
matter, which will make an end of the cause at law, will be a good plea 
to the discovery. Such a plea ought to be good, otherwise the practice 
of the court does not support the purposes of justice. Where the re- 
lief is equitable, the plea to the relief is a bar to the discovery ; there- 
fore, if the plea be of matter which will be a bar at law, it ought, upon 
the same prmciples, to be a bar to the discovery. (2) If it be not, a 
inan, without any legal claim, may have a discovery of all the transac- 
tions of another s life. It has been thrown out, as a doubt, whether the 
defendant could plead to the discovery any bar but an equitable one : 
but there are many instances of a leeal bar being pleaded. In a bill for 
an account, and relief prayed, a settled account may be pleaded, and is 
held to be a good plea, unless the plaintiff amends his bill, and shews 
particular' mistakes. So, if a plaintiff files a bill in aid of his legal re- 
medy, if there has been a release, that inay be pleaded in bar to the bill 
in aid, as well as to a bill for equitable relief. The cases in 1 Vern. 179. 
2 Atk. 1. are instances of a plea of an account. An award may be 
pleaded, 3 Atk. 529. 644. ; so a fine and non-claim shall be pleaded in 
bar, 1 Chan. Cases, 278. 

[*] To what end should the defendant be harassed with questions 
which can answer no purpose ? Unless the plaintiff has a right, the 
court will never suffer the defendant to be compelled to answer. If the 
bar pleaded be a legal bar, and a question of law arise upon it, the 
court will take the opinion of a court of law how far it is a bar there : 
but, in this case, there can be no doubt ; the acceptance of the money, 
and taking the names off the agreement, put an end to the plaintiff^s 
claim. Lord Hardtvicke, in Brotvnsword v. Edwards, 2 Vesey, 247. says, 
a. plea must suggest a fact, it must go to a hearing ; and if the party 
does not prove the fact, the court may direct an examination on in- 
terrogatories. Here, if the defendant should not prove the facts stated, 
he may be examined to discover the agreement; if he does, Hindman 
will be bound by the subsequent agreement to take the 2000/. 

Mr. Mansfield and Mr. Ainge for the plaintiff. 

It is not stated in the plea, that the plaintiff accepted the 2000/. in 
satisfaction of the whole sum agreed for ; it is only stated that the names 
were taken off the agreement, and a memorandum made, that the plain- 
tiff agreed the names should be taken off, and that he should^acquit the 
defendant of the payment of more. This memorandum is in tne pos- 
session of the defendant. Wherever a written agreement is detained or 
destroyed by the defendant, it makes the strongest ground possible for 
a discovery. If a legal bar were permitted to be pleaded here in bar 
of the discovery, it would deprive the plaintiff of the right of having 
the fact tried by a jury, or its legal effect. This is entirely new doc- 
trine. There is no case, or even dictum^ to support the position, that 
such a plea can be a bar to a discovery. AH tne cases are, where the 
plaintiff has come for relief into the court of equity. There if the de- 
fendant can answer (for to this purpose a plea is an answer) ; by a short 
point, it is admitted in that form. Here, though the plea be of a single 
fact, yet, the question being of the legal effect of that fact, the ad- 
mission of it as a plea, would translate the jurisdiction. 

Mr. Madocks (in reply.) — The plaintiff will not be deprived of a 
trial by jury; for, if tnere is any fact in doubt which ought to [♦] go 
to a jury, the Court will send it to one for trial. . The question is, 

(8) See Debigge v. L. Howe, stated post. 3 vol. 1 55. Mitf. Tr. 152. third edition. And 
the judgment in Rondeau v. i^ryattf post. 3 vol. 155.; with the obsenrations of Mr. 
^Mmet, Elcm. Fleas, 276, S77. and those in the preceding note. 

whether 
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whether the acceptance of the 2000/. in full, is equivalent %o a release. 
There is no question of law to decide. 

It stood over a few days. 

Lord Chancellor. — As a plea, this cannot stand. A plea in bar to 
the action is not a plea to the discovery. The matters pleaded are all 

E:ial objections, not a general plea to the discovery. If you can 
id that which is a bar to the action, and have it tried as a bar to the 
overy, the whole is wrong. The more I think of it, the more I am 
convinced it cannot be set up as a bar to the discovery. The reason 
for permitting a plea in bar to the relief is to- prevent the going into the 
whole cause, by^that, which, if it stood per 5^, would put an end to it; 
but, where the bill is for discovery, the cause ends with the answer.. 
Then the whole remedy being, upon the face of the transaction, at law, 
the question is, whether you shall by the plea bring the whole merits on 
here. — I strip the case of the matter of answering improper questions, 
because that is to be judged of in a different manner. I take it upon 
the general prayer. If he had prayed relief it w#uld have been de- 
murrable ; and now yon say, he shall not have a discovery, because his 
relief is at law. This is a case where he has no election, he must sue at 
law. The dry question is this, whether there is any objection, in na- 
tural justice, to a defendant giving a discovery in order to found a relief 
at law. The question, whether he shall answer imjjroper enquiries, 
being out of the case, I think he cannot bar the plaintiff from giving 
him the trouble of an answer. Where the bill is for relief, the discovery 
is merely ancillary to the relief; therefore, if the defendant can shew 
that, witliout going further, there is one point which will bar the relief, 
the Court will first look into that point. The Court there takes the plea 
as the first method of getting at that justice which the subject has a 
right to obtain. Where the remedy is legal, to let the defendant re- 
fuse the discovery, is putting matters out of their train ; for the Cou^t 
can ultimately do nothing as to the remedy. If the bill be for equitable 
relief, and the plea be over-ruled, the defendant has this objection, that 
the Court has put him to a great expence, [*] in going through a cause, 
where he had brought it to a point which ought to have decided it in his 
favour. In the same case, if the remedy is at law, he has only to com- 
plain that he has been put to the expence and trouble of putting in a 
longer answer. As to the expence of the copy and answer, that the 
Court exempts him from ; for the moment the answer comes in, he 
must be paid all the expence he has been at : and, as to the trouble, the 
Court cannot relieve him from that ; therefore I think myself founded in 
declaring, that where the bill is for a discovery leading to relief at law, 
the defendant cannot plead, in bar here to the discovery, what will be a 
bar to the relief there. 

Plea and exceptions over-ruled^ 
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Kempe against Antilu 
(No Entry.) 

MOTION for an injunction upon the merits, upon the coming in of TtJ« loyalisu 



the defendant's answer. 



Ame 
nca were, un- 
der the forfeit- 
ing Ids to be sold for the payment of debts. — • This no ground for an injunction to restrain an action 
here on a bond. (1) 

(1) ricfc Wrigfa v, Svnptont 5 Ves. 714, ht. eontrtt to WrisKt ▼. NiM, poU. 3 fol.3S^. 

B 4f 'The 
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1785. The bill stated, that in the year 1759, the plaintiff was appointed t<^ 

the offices of Attorney and Advocate General for the province of Nexu 
York in North America^ and continued to exercise those offices, until 
the cession of independence to the Thirteen United States of America^ 
by the treaty of peace in 1783 : and was posseted of very considerable 
personal property in the provinces of Neus York and New Jersey* 
That, during the disturbances in America^ the plaintiff was attached to 
the sovereignty of Great Britain over the revolted provinces. — That in 
July 1776, the insurgents of the several revolted provinces declared 
themselves independent states. — That on the 11th December 1778, the 
inhabitants of the province of Neto Jersey passed an act, intituled '* An 
** act for forfeiting to, and vesting in, the state of New Jersey, the real 
*' estate of certain fugitives and offenders, and for directing the mode 
•' of determining and satisfying the lawful debts, and demands which 
<' may be due ^om, or made against such fugitives and ofienders, and 
" for other purposes therein mentioned," whereby, after enacting, that 
[ *12 3 ^^ ^^® ^^^ ^^^ [* 3 personal estate of persons who should be convicted^ 
^ upon inquisition to be found in manner as therein mentioned, should be 

confiscated, and vested in the States, and be sold, by commissioners 
therein named, and the persons themselves be adjudged guilty of high 
treason, the said act proceeded to recite, ** That whereas drvers persons 
** might have just demands against the offenders whose estates were or 
** should be forfeited to, and vested in, that State ; and it being highly 
** reasonable that such demands should be adjusted and paid, so far 
** forth as the estates of such offenders respectively would answer and 
** discharge the same : it was therefore, by that act, enacted, that the 
** Court of Common Pleas in each respective county should, and they 
** were thereby empowered and directed, to receive all such demands 
** as might be made against the offenders whose estates forfeited might 
'< be in such county, which demands should be exhibited in writhig^ 
•* fairly stated, within one year after the sale of the estate of the per- 
son against whom such demands might be made, and, for that purpose 
the commissioners who should sell and dispose of such respective 
estates, should within one month after the sale of the same give no- 
tice, by advertisement in the New Jersey Gazette, Sfc. to all person* 
*' concerned, to exhibit their demands as aforesaid, before the expir- 
** ation of the term limited for that end, and the claimants should re* 
*• spectively be intitled to subpoenas from the said Court, for all such 
** witnesses as they might think necessary to support their respective 
** demands, and all costs that might attend the settlement of such de- 
mands, should be taxed by the court, and the said demands, bein^ 
received and settled by the court as aforesaid^ should be transmitted 
by the court to the treasurer of the state, who should, within three 
months after the time limited for making such demands, pay to such 
persons the sum adjudged to be due, if the estate should be suffi- 
cient; if not, a proportional dividend to each such person.** That an 
inquisition was found against the plaintiff, in pursuance of the said act, in 
New Jersey; and that Rke proceedings were had in New York. — That, 
by the means aforesaid, the plaintiff was deprived of all his property, 
for the benefit of his creditors, and of the estates aforesaid, to the 
^ amount of many thousand pounds, which were much more than sufficient 
' to pay all his debts ; that, upon the cession of independence to the 
Thirteen United States, the plaintiff was deprived of nis offices of At- 
torney and Advocate General ; and obliged to take refuge in this 
t ♦IS J kingdom. [♦] That upon the 17th November 1769, plaintiff and one 
John Weatherhead became jointly and severally bound to Alexander 
CoUent to secure the payment of 200/. currency and interest : that the 
said Alexander Colden, m hit Ufe«time» or th\e defendant Antill who 
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claims to be his surviving executor, might have claimed, and still may 1785. 
claim the said debt, under some of the said acts, and obtain satisfaction ^ _, \ ' 
for the same ; or, if the said Alexander Colden died before the acts of KKMrx 
confiscation, or if the said defendant was in any way disabled from mak- againtt 
ine such claim, yet the persons beneficially intitled under the will of Awtxll. 
Alexander Colden were, at the time of passing the said act, subjects of 
the American States, and might have claimed the same. That such 
confiscated fund, being made expressly liable to payment of the plain« 
tiff's debts, and being much more than sufficient for that purpose, it is 
against equity and good conscience that the defendant should put in suit 
the said bond against the plaintiff, instead of resorting to sucn fund for , 
payment thereof, notwithstanding which the defendant has commenced 
•an action against the plaintiff, in the Court of B. 72. Westminster. — The 
bill therefore prayed an injunction. 

The defendant, by his answer, admitted the general facts stated by the 
bill, and that the obligee Alexander Colden died before the disturbances 
broke out in America^ and that the defendant, having taken part against 
the Americans, became equally obnoxious with the plaintiff; in conse- 

auence whereof he was obligea to quit that country, and take refuge in 
lis, and his estates were, as he believed, since confiscated, and himself 
declared guilty of high- treason. 

Mr. Madocks^ Mr. Scott, and Mr. Phineas Bond for the plaintiff. All 
persons who had any claims upon the confiscated estates, had it in their 
power to apply to the Court of Common Pleas, to enforce the execution 
of the act ror the sale of the confiscated estates. This appears from the 
act of assembly. It is also admitted, that the plaintiff's estates were suf- 
ficient to pay the debts, with a considerable surplus. The defendant 
qualified as executor in New Jersey. His co-executor qualified with 
him, but is since dead ; and the persons who are actually interested are 
. now resident in New York, and, one executor being dead, and the other 
absent, may take out administration to the testator, and compel the exe« 
cution of the act. The excuse set up [*] is, that the defenaant is a de- r *^|4 i 
linquent, under the law of New York, and therefore cannot sue there : 
but this is answered. In the present case, the bond is in the state of a 
satisfied bond, because the government there have taken possession of 
the estate, which is the fund to pay the debt. He had it in his power to 
have enforced the payment. It is like the case of a creditor who has it 
in his power to obtain payment from the proper fund, and refuses so to 
do ; he shall not have further remedy. At all events, he had an election 
as to his fund, and it is against the law of nature for him to sue the 
plaintiff instead of the estate, as the plaintiff never can recover against 
the government there. 

Lord Chancellor — It is impossible for the court to relieve the plaintiff 
against the acknowledged right of the defendant to sue. If this case 
had been made out, to the extent that a loyal subject of the American 
States had made himself party to the confiscation of this property, and 
had, under that commission, money in his hands, applicable to the pay- 
ment of this demand, and yet maliciously sued the plaintiff, it would 
bear an argument. But can it be argued here that he has a right in a 
particular fund ? and, if not so, how can it be consonant with natural 
justice, to prevent him from suing upon a contract, in its own nature 
transitory. 

The motion stood over at the desire of the plaintiff's counsel, in order 
to consider the matter ; but they aflerwards gave it up, and the money 
was paid. 
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Acton against Market. 
(Reg. Lib. 1785. A. fol. 46.) 



JJneoln** Inn 

[Where a de- JTJEFENDANT havinff recovered a verdict at law against plaintiff, the 
SJ^^**** . plaintiff filed a bill for an injunction, and the defendant being in the 

diet at law and ^^^ Indies^ an injunction was of course obtained for want of an answer. 

It was now moved, on the part of the defendant, that the plaintiff should, 
by a certain day, bring the money recovered into court, otherwise the 
injunction should be dissolved. This was objected to as a new f 
[*] appHcation ; but Lord Chancellor thinking it reasonable, granted 



an injunction 
biU b filed 
against him 
whilst out of 
the kingdom, 



thepUii^in the motion. 

equity cannot 

sustain an injuiietion against him unless he pay the money into Court.] (1) 

[♦15] 

t But see Sherwood ▼. White, I f ol. 452. 



(1) S. P. Sherwood ▼. White, aniea, 1 vol. 452. CuUey v. Hiclding, post. 182. and Potts^ 
T. BuUer, 1 Cox, 3SO, &c 



1 nterrcMaiones 
to falsify an 
examination. 



Rowley against Ridley. [Dec. 9.] 
(Reg. Lib. 1785. B. fol. 22. b.) 

AN order having been obtained for the examination of certain persons 
■*^ before the Master, pro interesse suoy liberty was now moved for ta 
exhibit interrogatories before the Master, to falsify their examination,. 
and ordered, as of course, without notice. 



JJneahCt Inn 
Hall, 2l8t Jon. 

Where partner- 
ships have com- 
menced at dif- 
ferent times ; 
upon a bank- 
ruptcy of all, 
the court will 
direct separate 
accounts, and 
that eadi estate 
shall first 
bear its own 
dcbtk(l) 



Ex parte Marlin. 



IN 1771, Thomas Pettit had separate creditors. 
In 1772, Pettit. sjidi Flight became partners. 

In 1781, Pettit, Flighty said Runninpony became partners. 

In November 1785, a commission oi bankruptcy issued against the 
last three. 

This was a petition for separate accounts of the three estates. Granted : 
though the Court did not know any instance of dealing in the firm of two 
partners fonmng part of the firm of three. 

Copy of the minute of the order. 

I do order that it be referred to the major part of the commissioners 
named in the commission issued against the said bankrupts Thomas Pettit, 
John Runnington, and Richard Flighty to keep distinct accounts of the 
joint estate and effects of the said bankrupts Thomas Pettit, John Run- 
nin^on, and Richard Flight, and of the joint estate and effects of the 
said Thomas Pettit and Richard Flight, and of the respective separate 
estate and effects of each of the said three bankrupts, and that the several 
creditors on each of the said several estates, be admitted to prove their 
respective debts under the said commission, against the said bankrupts 
[ *16 ] [♦ j Thomas Pettit, John Runnington^ and Richard Flighty and that 



(1) This is now done under the gencnJ order of the 8th of March, 1794. 
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each of the said respective estates be applied in satisfaction of the creditors 
of each respective estate, and the surplus, if any, of each respective estate^ 
afler full payment and satisfaction ot the debts on such estate, be carried 
over to, and constitute part of, the joint estates of the said bankrupts 
Thomas Pettity John Runnington, and Richard Flighty and let costs of 
this application be paid out of the joint estates of the said three bank- 
rupts, and let the costs of keeping the said several distinct accounts hereby 
directed be borne and paid out of each of the said respective estates, ac- 
cording to the proportions which, in the judgment of the said commis- 
sioners, the same ought to be borne and paid by each of the said estates. 
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t*] HILARY TERM, 
26 Geo. 3. 1786. 
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HoLwoRTHY against Allen. 

« 

(1) 

ALLEN took Holworthy in execution for costs ; afterwards Holworihy^ 
as executor, became entitled to a demand on AUefi^ superior to that 
for which he was in execution. Mr. HoUist moved, on this ground, 
that he might be discharged. 

Lord CAance^or said, two questions arose; 1st, Whether the Court 
could adjust such demands ; 2d, Whether it could be done upoh 
motion. 

The costs have been taxed on one side, and the party taken into 
custody. On the other side, a demand has arisen against the partyto 
whom he is in execution. It is in the nature of a set off. The 
Court never has done this upon motion; it is besides only upon 
equitable grounds, as, under the statute of set-off, it could not be 
done. 

(1) See I Cox, 202. Hiere was no entry in R. L. on this occasion ; but, &om a 
sibsequent entry, it appears the matter was soon afterwards compromised. 



[S. C. I C<ii, 
202. QMNlirfd^.] 
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Henley against Axe. 
(No Entry.) 

A BILL filed to set aside an agreement for an annuity, upon payment 
of a fair consideration. It had been referred to the Master, and, 
upon his report, the circumstances appeared to be these : — 

The plaintiff, being twenty-three years of age, and entitled to an 
estate upon the death, without issue, of an uncle, of the age [*] of fifty- 
two years; the uncle, being at the time unmarried, and a lunatic, 
without any probability of having issue, the defendant granted to him 
an annuity of 200/. per annumy during the joint- lives of himself and his 
uncle, in consideration of eOOOl. to be paid by the plaintiff to the de- 
fendant, six months after the death of tbe Uncle without iMUe ; and 

in 
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in case of the death of the plaintiff before the uncle, or of the uncle's 
leaving issue, the defendant was to lose his money. The annuity had 
been paid during the uncle's life> who was now dead without issue. 

It came on now for further directions upon the Master's report* 
when the defendant's counsel prayed that the bill should be dis^ 
missed. 

Lord Chancellor said, It must be so. There has been a good bar- 
gain ; but, although I cannot encourage such agreements, I cannot set 
them aside but upon broad grounds.^ 

Bill dismissed without costs. 



[S. C. 1 Cox, 

905.] 

Testator gave 
certain legacies 
m ttocky he then 
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and directed 
■lock to the 
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all the legades, 
legacies <^ 



[Hie testator 
baring mitcaU' 
eiilated what 
Would be left of 
a particular 
sum, and given 
it as such [sup- 
posed] **re' 
mammgtum" 
to ^. for life ; 
fkewoM heUen- 
iUied to the real 
ium which was 
aehtaUyi^re» 
wudnmg, («)] . 
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Danvers agaitist Manning. [24 & 25 t/awwary.] 
(Reg. Lib. 1785. A. fol. 808v b.) 

JpRANCIS Degen, late of Hammersmith^ in the parish of Fulham^ in 
the county of Middlesex, merchant, deceased, being at his death 
possessed of a considerable estate, consisting (amongst other things) of 
4 per cent, bank annuities, 3 per cent, bank annuities, and other public 
funds, duly made his last will in his own hand-writing, dated 19th March^ 
1783, whereby he gave all his estate, real and personal, unto defendants 
William Manning the elder, John Danvers the elder, and William 
Hodge, in trust, tor the following uses : he gave to Mrs. Catharine Fol^ 
jambe, of Hammersmith, widow, (amongst other things,) the interest of 
6000/. Sper cent, consol. Bank annuities, with the interest of 10(kV.m 
the Royal Exchange assurance, with 36/. a year more, 3 per cent. Bank 
long annuities for life only (1); and having given several specific lega- 
cies to William Manning the younger, second son of the defendant 
William Manning; and, in particular, a pecuniary legacy of 8000/. 
[♦] sterling, and to five several persons therein named (i. e.) to each of 
said persons 500/. of his 4 per cent, consol. Bank annuities he gave as 
follows : — " I give and bequeath to my esteemed friend John Danvers*8 
" family, of Nevo^court, Broad-street, in the city of London, as follows : 
<^ to John Danvers, the eldest son, 500/. ; Charles Danvers, the second 
son, 300/. ; Elizabeth, the eldest daughter, 300/. ; Frances, the youngest 
daughter, 300/. ; Mrs. Danvers, toife of Mr. John Danvers, 100/. ; to 
Mrs. Lindagreen, wife of Mr. Charles Lindagreen, of Chelsea, 100/. : 
I give to my esteemed friend, Mrs. Elizabeth Bennett, 100/. to be paid 
^^ from {the^ 4 per cent. Bank annuities.** And having given several 
legacies to Mrs. Cobb, to his three executors, to his servants, and the 
parish boys, amounting, in the whole, to 600/. He. then '< willed as 
" follows : (i. e.) the above legacies to be paid in six toeeks after my 
*« decease, amounting to 600/. of [Me] 4 per cent. Bank annuities, for 
<< \johat said annuities noUlfetcn, after the first dividend is due on them^ 
•* after my decease, I mean the same to. all the rest of the legacies of 
" 4 per cent. I have bequeathed atoay, each 100/. &c. is in stock." He 
gave several other legacies, and went on as follows {3) : '* and after 
•* the deeease of Mrs. Catharine Foljambe, I g}ve that annuity she holds 
" fit her life-time to the family of the Danvers ; I mean, to JoIm» 
•* Charles, Elizabeth, ana Fanny, or amongst as many as shall then be 
<< alive.** The testator afterwards made a codicil to his said will in his 

(1) '< To commence as it came due after his decease.** R. L. 
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(9) See 1 Cox, 203, 204. 



All &e rest and residue of my estate in England, or other places, landed or 
«* penooal, I give to IT, Manning, jnn. and,** &c R. L. 
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Foljambe for her life only ; at her decease, it must go with the rest 

to the Danvers family.*' The testator afterwards made another 
codicil to his said will in his own hand-writing without any datie'^ 
whereby he gave and bequeathed several specific and pecuniary 
legacies to several persons, but did not thereby revoke or alter any of 
the legacies by his will and first codicil given to the plalntifis. The 
testator dred on 30th of September y 1783, without having revoked or 
altered his will. The executors proved the will, and took possession of 
the personal estate of the testator, and paid his funeral expences, 
debts, and some of the legacies: but, doubts arising about others 
of the legacies, whether they were pecuniary legacies, or legacies . 
of stock, the plaintiffs John Danvers the younger, Charles^ Elizabeth^ 
and [♦] Frances Danvers^ together with Bennet and his wife, filed the 
present bill, stating the will as above stated, against the defendants, 
the executors, residuary legatee, and legatee for Kfe, praying payment 
of their legacies, and that the funds given to Mrs. Foljambe ror life 
might be transferred into the name of the accountant general, in order 
that it might be secured for them after her decease, according to their 
several rights therein. The defendants, by their answers, admitted 
the will, but said they were advised, that the legacies given the 
plaintiffii the Danverses, were not legacies of so much money, but of to 
much stock only. To prove this, they stated the legacy to the de- 
fendant Manning,, expressly given as Sterling, and two legacies of 500^* 
each, in his last codicil, given to two young ladies out of his running 
cash. They also set fortn a paper in the hand-writing of the testator, 
found in his pocket ailer his decease, and supposed to be intended as 
instructions for a new will, in which the legacies were set down, with 
the addition of 4* per cents, to each. 

Mr. Mansfield and Mr. Mitford (on behalf of the Danverses) con- 
tended, that their legacies were not stock but money legacies. The 
legacies given before are expressly stock legacies ; then come the 
legacies to the Danvers family without any such conclusion. The first 
legacy which follows with any such reference, is that to Mrs. Bennet. 
The only way to construe them stock legacies, is by referring the codicil 
to them, which is very inaccurate : for, calculating either way, he has 
not made the sums agree. By the last clause in his will, he has made 
the sums depend upon the sale of his stock; but this only refers to 
the legacies therein contained, not to those of the Danvers family. 
He has restrained it to stock, where he meant it to be so restrained. 

Mr. Ambler and Mr. Nedham (for the defendants.) — The only ques- 
tion is, whether these are legacies of stock, or money legacies. The 
will K very inaccurately drawn; but enough appears upon it to shew 
the testator intended them to be legacies of stock. The- codicil makes 
it clear that all were to be stock, except those directly given out of 
other funds. He looked throughout to the quantity he had of stock. 
The Court will rely upon the clear expressions of the will, where they 
are [* j connected with each other in point of sense, not upon omissfons, 
occasioned by negligence. He has done enough to shew that the legacies 
are to be paid out of the funds. He gives his 3 per cents, to Mrs. Fo/- 
jambe for life, then the legacies to the tluree ladies to be paid out of the 
4 per cents. Then he gives the legacies to the Danvers family, then the 
100/. le^tcy, and, after that, the legacy to Mrs. Bennet to be paid oiit of 
the ^per cents. Nothing is more usual than, in making wills, whea tha 
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party has named the fund, not to repeat it to the next legacy. Then the 
legacies, amounting to 600/., are expressly to be paid out of wl\at the 
stock would sell for, afler payment of the first dividends ; and he says he 
means the same as to a// the legacies he has bequeathed axvay. Then, by 
his codicil, he says, I find I have willed away 5600/. 4 per cents. This 
must apply to all the legacies ; without those to the Danvers, the lega- 
cies would not near amount to that sum. The having mistaken the 
whole amount will not vitiate the clear intent. 

Mr. King (for Mrs. Foljambe.) — With respect to the 400/., it must 
be taken, not as a legacy, but as a residue ; and, although the residue 
turns out to be larger, sne must take that ; as, if it had been less, she 
could have taken no more than the residue. 

Lord Chancellor (5). — Upon the whole, the best construction that 
can be put upon this will, is that insisted upon by the defendants. He 
professes an intention of disposing of his whole property. With respect 
to the legacies to the five ladies, if the case went no further, it would 
be impossible to construe them otherwise than stock legacies. Then 
there are several other legacies to be paid from the 4 per cents. There 
is no doubt as to the common rule, that the last antecedent shall 
govern what passes before. I think it at least as probable, that the 
words govern all the class of legacies as the contrary. He then gives 
the legacy to Mrs. Cobb and the other persons, including the servants 
and parisn boys, amounting to 600/. Here he adds out of the stock, to 
be sold after the first dividend. The intention is, that, as they were 
small legacies, he did not intend the executors to transfer the stock, 
but to raise them by sale. Then he eoes on, I mean the same to the 
rest of the legacies I have bequeathed, referring back to the former 
legacies : this must include all the classes. To say, in such a will, it is 
manifest what the [•] intention was, is too much ; the expressions 
render it open to much argument, as to the application to the second 
class ; but it is probable he meant it so to apply. But it does not rest 
here ; for, by the codicil, he recites his disposition of a fund. He 
thought he had disposed of it to a farthing. A man who gives a fund 
in proportions, must mean proportions of that fund. It therefore 
amounts to a supposition, on the part of the testator, that they were 
parts of the fund. But he has mistaken the fund, and computed it 
wrong, so as to make a different residue. But although that be the 
case, it will be nearer the general intention to give the residue, as it 
really is, to Mrs. Foljambe tor life, than the contrary construction, 

(5) See also the judgment of Lord Thurhw, reported by Mr. C&x, 1 Cox, Ch. Ca. 
203, &c. 



Robinson against Hardcastle. [26 & 27* January.'] 
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A power being "DY indentures of lease and release 13. and l4f.Julu, 1713, the release 
giiren to ap- 13 being between Robert Dunn, then of Great Chilton, in the county 
S^"* *"^f"*® of Durham, gent., and Jane his wife (grandfather and grandmother 

dren : Quaere, 

Whether it ii well executed by giving to a son for life, with reniainder to his sons in tail ?( 1) 

(1) It was afterwards held a bad appointment; and that such a power to appoint 
amongst children did not extend to grand-children. See pottea, 344. For some ob- 
serrations of Lord Eldon C. in approbation of what Lord Thurlow says in this casa, 
pottea, p^50. See in Tkdluton v. Woodford, 1 1 Vea. 145, 
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of plaintiff), deceased, and James Dunn (plaintiff's late father,) also 1786. 
deceased, and other parties, in consideration of a marriage intended y - ^ * 
between said James Dunn and Dorothy Wright^ and of a settlement Robinsox 
made by Robert Wright, of lands in Dalton Piercy, for the marriage against 
portion of Dorothy , Robert Dunn and James his son, conveyed to HAMCAWLt 
trustees the estate at Great Chilton, S^c. in trust for James Dunn the 
son for life, and to secure a rent*charge by way of jointure to Dorothy, Whether wherv 
remainder in trust Jbr such child or children of the body of the said the first me b 
James Dunn, upon the body of the said Dorothy Wright, to be begotten, '^^*V^ «* •h«U 
and to, Jbr, ana upon such estate, estates, trusts, intents, and purposes, de^theli- 
and in such proportions, as the said James Dunn the son shoula, at any ^ ■aSlttate*^ 
time during his life, by any deed or deeds in xvriting, or by his last i»ul theu> coming 
under his nand and seal to be executed in the presence of ttoo or more into pomu- 
credible witnesses, direct, limit, or appoint : And in default of such ^^' (^) 
direction or appointment, or as and when the said uses, estates, and 
trusts to be directed or appointed, should respectively end, and deter- 
mine, then in trust for the first son of the body, &c. in tail, and in 
default of such issue to the second son in tail> &c., and in default of 
aacfa issue, in trust by [*] mortgage or sale, or the rents and profits in [ *23 2 
the mean, time, to raise and pay 800^. for the portion of all and every 
the daughters of the marriage, if more than one, to be equally divided 
among them, to be paid at their respective ages of twenty-one, or mar- 
riaee, with benefit of survivorship, in case of death before that time, 
and, subject to such trusts, then in trust for James Dunn the son, and 
the heirs of his body, and, in default of such issue, for James Dunn 
the son in fee. — The marriage took effect, and they had issue one son 
named James, and four daughters, namely, Margaret, the plaintiff 
Eiizaheth, Anne, and Catharine, — Robert Dunn, Jane his wife, and 
Dorothy the wife o^ James Dunn died in the life-time of James; Mar- 
garet intermarried with the defendant Wright ; and the plaintiff inter- 
married with Christopher Robinson, since deceased ; Anne, another of 
the sisters, intermarried with the defendant Hardcastle, Catharine 
remains unmarried. James Dunn, having such power of appointment 
of the settled estates, and being possessed of certain leasehold estates 
at Dalton Piercy aforesaid,' held by lease for twenty-one years, under 
Queens College, Oxford, and being also possessed of personal property, 
to a considerable amount, some time before his death, made his will, 
properly attested to execute the power, and did thereby charge all 
nis messuages, lands, &c. at Great Chilton and Dalton Piercy, with 
payment of all his just debts and funeral expences, and also with the 
payment of 12/. a year to his daughter the said Margaret Wright, 
during her life, and with the further payment of 30/. a-y ear to his said 
daughter Catharine Dunn for life, and the testator did thereby give and 
devise his said estates at Chilton and Dalton Piercy^ so charged and 
chargeable as aforesaid, and all other his real estates whatsoever, unto 
his sons-in-law, to the use of his son the said James Dunn, the plaintiff's 
brother, and his assigns for his life, without impeachment of waste, and 
after the determination of that estate to the said trustees during his 
life, to preserve contingent remainders, and after the decease of his 
said son, then to the use of the sons of the body of his said son in tail- 
general, remainder to the use of all and every the daughters of his said 
aon, in tail general, as tenants in common, and in default of such issue 
as to all that part of his estate at Great Chilton which lies [on the 
east side of the post road, leading from Rashby Ford to Ferry HilU], 
and all the farm at Dalton Piercy, commonly called the Out Farm, to 
the use of his daughter Elizabeth, the plaintiff, her heirs and assigns, 

(2) Vide iwtea, 3^4. 

for 
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1786. ^r ever ; and as to all that part of this estate at Great Chilton, situate^ 
^,-^ I ^ &c., and also all that part of his estate [*] at Dalton Piercy, called the 

RoBiKfloii Town Farm, to the use of his daughter Anne Hardcastle, her heirs 

agpinu and assigns, for ever, with a power to his son James Dunn to charge all 

HAmDCAiTLK. jjjg premises at Great Chilton and Dalton Pierqv with any annual sum 

[ *24? 3/ -i sot lex^ediog 100/. 'hB ajbinlure» and to appoint anjr.pait or parts of 
tfhe real estates to his younger children and their heirs, in such manner 
as his said- son should think fit, as a provision for such child or children 
and their issue, and to charge any part or parts of the estate with any 
sum or sums of money he should think fit, as portions for younger 
children ; and did also give to his son a power of Iciasing in possession, 
and not in reversion; and declared his will to be, that in case the 
limitations to his two daughters should take place, they should severally 
pay and discharge an equal moiety of such annuities,^ &c* as should be 
chargeable upon his estates; and afler giving some specific legacies 
to his daughters, gave the residue of his personal estate to his son. By 
a codicil, bearing even date with his will, and duly attested, afler 
reciting the devise in his will of his estsites at Dalton Piercyy and that 
those estates were leasehold, not freehold, he bequeathed them to his 
sons in law, in trust to renew the leases from time to time, and to pay 
the rents, &c to the persons who would be entitled^ from time to time, 
to his estates in Great Chilton ; and in easel the limitations to his 
daughters should take place, from that time that part of his estate of 
DaUon Piercy, called the Out Farm, in trust for the plaintiff, and that 
part called the Town Farm, in trust for Anne Hardcastte, Anne Hard* 
castle died in the life-time of the testator her father, who himself died 
'in September, 1767, leaving the said James Dunn, the plaintiff's said 
late brother, his only son and heir at law, him surviving, who, in June, 
1769, suffered a recovery of the real estates, to the use of himself in 
fiee, and, in December, 1777> made his will, and tliereby gave and devised 
his messuages, lands, &c« ip Great Chilton (subject to the annuities to 
his sisters) to his nephew the defendant John Hardcastle, his heirs, and 
assigns, for ever : and he thereby gave and bequeathed all his mes- 
suages, &c. at Dalton Piercy, to Uie defendant George Robinson, eldest 
son of Christopher Robinson, the plaintiff's late husband, to hold to 
him, his heirs and assigns, for ever ; with a proviso, that if the said 
George Robinson, his heirs or assigns, should commence any suit in any 
court of law or equity, or should disturb the defendant JoAn Hardcastle, 

[ *S5 3 b's heirs or assigns, in the [*] possession or enjoyment of the premises 
at Great Chilton, or refuse to do proper acts to confirm the estate 
therein, this devise should be void, and the devised estate go to John 
Hardcastle. James Dunn aderwai^ tnade a codicil, dated January, 
1779, reciting, that the estate held of Queen's College, Oxford, might 
be renewed during his life ; and declaring, that, if it should be so, any 
new lease should be subject to the provisions in the will. He died 
unmarried in 1779, leavine Margaret Wright, the i^Xd^ntiff Elizabeth, 
and defendant John Hardcastle and Catharine Dunn, his heirs at law. 
After making his will, he surrendered the leasehold premises, and 
took a new lease. 

Mr. Mansfield and Mr. Mitford (for the plaintiff). — The object of the 
bill is to have the estate at Ureat Chilton. The devise of the leasehold 
estate was revoked by parting with it to the son in the father's life-timef 
and subsequent to the making of the will. Notwithstanding, Dunn the 
son was only tenant for life, he did, in June 1769, by means of the 
trustees joining, suffer a recovery to himself, his heirs and assigns. 
The words of the power given to Dunn the father were, " in trust for 
** children, and to, for, and upon such estates, trusts, and purposes, as 
** Dunn should think proper." This power gave tlie tenant for life, a 

complete 
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e fee as to the disposal of the estate, limited only 'as to the ob- 
is objected, that the power has not been well executed ; and 
action is, that the power was confined to* children: that 
Hinn had no power to appoint to children, and io their children 
The answer is, that he'is tp limit estates at his pleasure ; so that 
t limit life estates. The power gives to Dunn the father the 
latitude. It gives to the person who has the power, a mode of 
p, Zouch V. Woolston, 2 Burr. 11 36. In Cavendish v. Caven- 
B. R, 22 Geo. 3. — upon L'ady Bur^tit^on's will in 1755, the 
nily were held to be objects of the power ; and, unless that case 
istinguished some how from this, it is a decision upon it. But 
B another ground taken in that case, which applies strongly to 
it was held, that the void limitation would not prevent those 
jre good from [♦J taking effect. So here, if the appointment 
children be void, yet the appointment to children is good, and 
frail : for the appomtment will be held good as far as it was in 
aty of the man to do the act. Alexander v. Alexander^ 2 Ves. 
power may be good in part, and bad in part, and the excess 
Old, where the execution is complete, and the bounds between 
i excess clear ; and the same is the doctrine in Adams v. Adamst 
»1. Now, the interest limited to the plaintiff in this case is 
d ought to take effect, though the remote limitations are void ; 

I be the same as if the power had limited to the son for life, 
ar to Mrs. Robinson, as a contingent limitation ; and, if not too 
it is good, and the act of Dunn the son, in suffering the reco- 
J not have the effect of defeating the limitation : for those who 
under the trustees will be considered in the same light as the 

But supposing the execution of the power to be void in toto, 
f good in part, the limitation to Mrs. Robinson has been de- 

the recovery suffered, she will be entitled to a satisfaction out 
lier*s personal estate, come to the hands of the son, for the loss 
istained, inbein^ deprived of the moiety in the Chilton estate. 
0^ and Mr. Gr/z^am (for the defendants). — The words of this 

II be fully satisfied by a division among the children. In Zotv- 
wsony in this Court, about a year ago, your Lordships intimated 
a concerning the law of Cavendish v. Cavendish, that it was an 
8 case. It does not appear that there is any case which sup- 
limitation in Cavendish v. Cavendish : the power was intended 
the same as in the cases of Alexander v. Alexander, Imd in 

V. Andrews, X In the former of those cases, the giving a re- 
f interest was holden an elusory execution of the power, in the 
t if the deceased daughter had lefl issue, the gifts could not 

harlmg^on devised to the late Duke of Devonshire for life, and after hit dc- 
i use of his childrenybr stick estatest and in such shares and proporHons, and 
ch povoers, provisions^ conditions, restricHoni, and limitations as he, by deed or 
ppoint ; he by will devised the premises to the younger sons in strict settle" 
a good execution of the power. (5) 

I v. Andrews. Power to a feme covert to dispose by deed or will of 15001, 
r ckUdren, in sudi manner and firm, and to such uses and purposes as she 
nt. She gave 400/. to /?. absolutely, 400/. to E. at twenty-one, aiid 500^ to 
be interest and dividends to P. for life, and after her decease the principal 
i among her children. — Under the very full words of this power, the ap- 
ras held to be well made. Chanc. Hit. 1782. (4) 



case is reported fully 7 T. R. 741. note. See it much commented on by 
, in his work on Powers, p. 4 12. 

9iigden observes this note b erroneous ; and states that most of the cases iii 
t QOtcfl are misreported. Sugd. oi| Pow. p. 41K. 

C h«T« 



1786. 



RoBursoii 

againtt 

HAiukcaifu. 



C'26 3 



:dS 



Ca818 ArOVBB AMD DETERMINED 



RoUHtON 

ngotntt 

.HAHOCAflTtt. 



17M. Inve been to them. Cavendish v. Cavendish doeiB not apply ; fbr tfait 
[•] case went upon its own circumstances. The Duke having very con- 
siderable property besides, did not confine himself to that whicn was 
the subject of the power, bat made large bequests besides ; so that the 
deviseek, having taken the benefit of those bequests, were barred firom 
bringing ejectments to try their right to the premises disposed of by that 
will. With respect to the striking out the intermediate limitations, there 
is no doubt, but, as in Adams v. Adams^ the extension of the limitation 
to grandchildren is bad. The intent of the owner must have great 
weight ; and it is to be considered according to the rules of language, 
what that intent is, as in Avelyn v. Ward, 1 Ves. 4-20. Jones v. West- 
xombey 1 Eq. Abr. 245. Dougl. 78. Rollers Abr. title Remainder. 
2 vol. 415. 

Mr. Mansfield (in reply). — Such a power as this is to be construed 
tery liberally; it amounts to giving him a fee ; it is a power of the venr 
largest extent, like the case of Zouch on the demise of WooUton v. Wocl' 
stony 2 Burr. 1136. These powers are very different from powers pvai 
tinder acts of parliament, which are always construed very strictly. 
The first question is, whether the power enabled James Dunn to giye his 
children estates for life, or he must at once exhaust his whole power. 
The power is to give to his children for such estates, and upon such 
trusts, as he shall think proper. The second objection Uiat is made is, 
that the power is to give to the child or children, which does not extend 
to grandchildren ; but this confined sense is not given, in law, to the 
word children. It is not always confined to children, properly so 
called: as in Wildes case, 6 Co. 16.; nor is it so confined in common 
language. It is objected again, that if he can carry \i further than 
children, he may carry it to great and great-great-grandchildren : but 
where an ancestor gives his estate among his children, he means it to 
descend. It is also objected, that the children are purchasers ; so are 
the grandchildren also. It may extend to all the descendants, though 
it cannot to -strangers. It was observed by Lord Mansfield, that the 
intent of the power was to keep the estate as long in the family as the 
law would admit. With respect to the authority of Alexander v. Alex- 
ander, there were no such words in that case as there are in this ; it was 
merely a power to dispose of money among children, in such propor- 
t *28 ] tions as the mother should think [*] fit. I^rd Mansfield ti-eated that 
as a very different case. The case of Adams v. Adams, in Cowper, is 
also very different from Cavendish v. Cavendish^ and still more different 
from the present case. The words there expressly limited the power, 
and in fact there was no dispute upon the point : the counsel gave it up. 
There are words in this case not to be found in that. But Cavendish v. 
Cavendish^ upon both the points, comes up to this. The first point 
there was upon the execution of the power ; the second upon their 
being no son. Lord Mansfield, for the nrst time in a court of law, took 
up the point of election ; but that point was not argued on behalf of any 
of the parties, because, during the life of Lord Richard Cavendish, the 
appointment was clearly good, he being the appointee. Lord Mansfield 
observed there were three grounds on which all the judges held the 
execution of the power to be good ; 1st, the subject-matter ; 2dly, the 
manner of execution ; Sdly, the nature of the power ; and held it a totally 
distinct case from Alexander v. Alexander. There was, in Cavendish y. 
Cavendish, another ground, which rendered it unnecessary to deter- 
mine the point. The limitation was to Lord Richard for life ; remain- 
der to his first and other sons in tail ; remainder to Lord George fbr 
life ; remainder to his first and other sons in tail. Tlie appointment to 
Lord Richard was held good, and also that to Lord George* Lord 
0^g^$ in that case, and Mrs. Robinson in this, stand precisely in the 

same 
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sittialioa. The second point is, whether, supposing the power to 
le exceeded, the subsequent limitation to the daughter must fail. Mr. 
Orakam contends, that the execution of the power, under the words 
bere used, must be construed strictly, like the case ot the monk in 
Roile's Abr. tit. Remainder ; (2 Rollers Abr, 4>15.) and, therefore, the 
first limitation not being good, the subsequent execution of the power 
nrould fail also. I have always thought these uses were construed 
odierwise, even at law. This is only the declaration of a trust, which, 
^ its original creation, was to be declared by any deed or writing. 
Ae will, like all others, is to be taken from what appears upon the face 
of it. The estate is a trust, not a freehold. The limitation is to James 
DuMH the son, with remainder to his sons, remainder over to his 
dugfater Mrs. Robinson. But there is no case where the first devise 
bong bad, has made the subsequent devises bad also. If the first limit*' 
•tion cannot take efiect, the subsequent ones will take effect immedi** 
ataly. Mr. Graham has mentioned a few cases, which I shall [*] re* 
peat, merely for the sake of laying them aside from the present case. 
Jones V. Westcombe was the reverse of this: the testator had meant to 
do one thing and had done another. Avelyn v. Ward was much such a 
case 38 Jones v. Westcombe. Watson v. Sheph^d, in Douglas, has no 
relation to the present case. In all the cases, as, for instance, where 
the gift is to a monk, or other person who cannot take, the subsequent 
HmitadoD must take place immediately ; as in Goodright v. Cornish^ 
1 &dk. 226., and 1 Eq. Abr. 189.; Scatterxoood v. Edfre, 1 Salk. 229., 
wliidi follows the other in 1 Eq. Abr. As to the main point in those ^ 
cases, it has been since over-ruled in Chapman v. Blissef, Ca. Temp. 
Taib. 145. It would be no stretch of construction to say that this was 
a gift to Mrs. Robinson^ in case there was no person to take preferably 
under the appointment: but, even against the intent of the party, 
where the first limitation fails, the second shall take place. Mr. Gra^ 
ham contends, that even if the provision had been explicit to children 
and grandchildren, it would have been bad: but he cited no case to 
support this position. He ref^-rred to the case of Humbcrston v. Hum^ 
hmrikm, 1 Wms. 332., where the limitations were to persons unborn i * 
bat this power does not tie up the estate, it only makes Dunn tenant in 
fee, to dispose of it as he pleases, only among particular objects ; and 
the estate is not kept so long unalienable as it might have been by a 
oommon settlement. 

Lord Chancellor. — This bill proceeds on the idea, that the estate has 
not been well conveyed by the p]aintiS''s brother, and claims an equity 
to redeem. It contains two points ; the first, relative to the execution 
of the power; the other,, as to the question of election. If the whole 
had stood on the former point, I should have thought it cognizable at law : 
bat the last clause of the will rendered it absolutely necessary to come 
into this court, and that the first point should be disposed of here. But' 
It would be improper to decide that point in a court of equity, unless it 
could be upon clear and satisfactory grounds. Exclusive of the case of 
Cavendish v. Cavendish, which I could not follow without knowing it 
more correctly than I do, or contradict without more consideration than 
I have been able to give it, I know of no other case where it has been 
decided, that an appointment to grandchildren is a good execution of a 
C^l power to divide among children. If that case be so decided, I believe 
h js the first case to that purpose. On the first point, a question arises 
too important to the parties for me to decide, without more consider-* 
atkm ; especially sitting in a court of equity ; the question is, whether the 
ItDUtation is good to the child, with a further limitation over to her 
diildren ; which brings it to the same case as Adams v. Adams, where 
the children of the child were expressly mentioned^. There has been no 
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1786f case decided, in which it iias been held that the word childnen has been 
construed to extend to grandchildren ; it must therefore turn upon some 
circumstance in the will, to shew the word children is to be taken in this 
unnatural sense. Such a gifl has never been considered as a part of the 
bounty to the children. All the cases, . I can recollect, appear to have 
been decided the contrary way, that the children take a part of the 
estate as purchasers. . I take the rule to be, that the parts of the estate 
must vest in the persons who are the objects of the power. The next 
question is, supposing the intent to appear, that the limitation should be 
such, whether tne limitation, in itself, would be legal. In the Duchess 
of Marlborough's case (5), the power was granted in perpetuum ; it was to 
defeat estates, and revest them, and tended to an absolute perpetuity 
in scBCtda saculorum. What is a perpetuity, but the extending die 
estate beyond a life in being, and twenty-one years after ? That would 
have been the effect of this if done by devise ; the question therefore is, 
whether by the intervention of a power, a grantor may extend the estate, 
beyond the rules of law, to what the law terms a perpetuity. A man 
may appoint 100 or 1000 trustees, and that the survivor of them shall 
appoint a life-estate, that would [not] be within the line of a per- 
petuity. (6) Then the question is, whether, such an illegal estate being 
mterposed, it shall not be considered as a nullity, and the next estate be 
brought forward, and attached to the estate for life. The cases seem ta 
support this doctrine ; but not so clearly as for it not to deserve further 
consideration. Void uses have been held to support remainders, in order 
to serve the intention in wills ; but the law nas not carried the same 
construction in deeds. This is a will ; the object of it is to execute a 
power : it must have therefore the favourable construction of a will, and 
you must consider tlie testator as intending, if the first use was bad, that 
[ *S1 ] the subsequent limitation should take place; though [*] this seems an 
extraordinary intent to attribute tp him. There is a case of Nichol v« 
Nickolf which was sent by this court to the Common Pleas, and returned 
with a certificate : it was to the second son for life, and, afler his decease, 
or in case he should become eldest, then to his second son, and his heirs- 
male. It was contended, that the limitation went beyond the rules of 
law, and could not take place as an executory devise. The Common 
Pleas held the estate not to be void, but vestea in the second son, to 
preserve the general intent ;' and Uiat he took to- him and his heirs, 
determinable on their accession to the paternal estate. The questions 
in this case require ipore consideration ; I can only retain the bill, and 
permit the parties to bring ejectments. -> 

But it appearing the legal estate was in the trustees, his Lordship 
ordered a case, for the opinion of the court of King's Bench. (7) 

(5) 3 Bro. P.^C. 232, ocUto edit and 5 toI. 592. folio edit. 

(6) See this observation referred to, and approved as unquestionable law by the Ch 
Bar, and by Lord Eidm C. in Thehtswn v. IToodford, 11 Ves. 136, 137. 145. 

(7) See tbe report of the arguments, &c. 2 T. R. 241. And see it on the equity re- 
•ervcd, pottea^ 344. The 3d edition rdTers for some material cases on Powers to Bristow 
V. H^arde, Wilson v. Piggott, Moutledge v. DorrU, and Whistler v. Webster, 2 Ves. jun. 
p. SS6. to 372. 
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IN fHfi. Court of CHANCEBt.> $1 

1786. 

Batteley against Windle. [28 January.] 

(Reg. Lib. 1785. A. fol. 270 b.) 

'IIHE testator, by his will desired his brothei^ would be executor and Appoiiitiiig ml 
'■' trustee for his mter Batidey, and her children, and gave him ho «ecutor 
legacy. (2) "^ ^ • ^^^^ 

The question was, whether he should take the residue; Mr. Scott himUiercd^ 
contending that by this will he was a mere trustee, and not entitled to' du*. (i) 
the residue as an executor. 

Lord Chancellor. — The question is, whether the word trustee shall 
alter the sense of the word executor ? I think it must be taken reddendp 
singula singulis^ and that he is a trustee only as to tlie trust-fund, and in 
other respects an executor. 

His Lordship therefore decreed him the residue. 

(1) S. P. Prait r,SladdeJh H Ves. 193. 199. Quod vide. Sir IF, Grant, M. R., ob- 
■errw there* Uiat the result in the principal case above is correct, although it is rather 
imperfectly stated. 

(S) The wiU (^ in Reg. Lib.) was as follows : — " First, I desire my debts and 
*' foneral ezpences may be paid as soon as can be ; and then all my money in the funds 
** I would remain and increase the interest to the principal so long as my brother 
*' Ckaries B. sbaU live, and, after his death, then I would give the interest from that 
•• time arisiBff to my sister Battdey, to bring up and provide for herself and children ; ' 
" and at her death be parted amongst them equally, share ab'ke : AU my furniture I 
'* would hare sent to my brother Charles B. And I do desire my brother Richard 
*' Hindu to be my executor and trustee to and for my sister Batteley and her children.'* 
Reg. Lib. 

It appears from Reg. Lib. that the drfendant did not make the point by his 
answer ; on the contrary, he submitted to account, and to transfer the balance in hia 
hands as the Court should direct. His counsel, however, (as it seems) suggesting the 
point in his fisvour at the hearing, the Court declared him entiUed to the residue of the 
testator's personal estate not specifically bequeathed. Reg. Lib. 

. [•] Ford against Compion. [7, 10, 13, and 22 February.} C •32} • 

(Reg. Lib. 1785. A. fol. 204. b.) 

IN a cause for specific performance of an agreement for a lease of an An original let- 
house, the bill called upon Dr. Compton to produce the original ^^■'■^JjJ^ 
agreement, which was by letter from him, and an affirmative reply on ^^ 5J*make it 
the part of the plaintiff, and they gave him notice to produce the letter evidence, (i) 
in reply, in order to read it at the hearing : and, to provide for his not [Specific per- 
pi-oducing it, they got a copy, which was in their own possession, stamped, formance of 
in order to read that. At the hearing, Dr. Compton produced the ■grwmentde- 
original letter. Sfa .^K 

which was 
forthwitJi accepted by another letter in reply* (S)] 

(1) See Heame v. James, postea, 309. 

(S) The letter of the defendant offered the plaintiff a lease upon certain terms, and 
imisted on a reply by return of the post. The plaintiff notified his acceptance of those 
.terms Ibrthwith accordingly. The defendant afterwards granted a regiiUr lease of the 
premises to another person, who was a party to the suit. The Cknirt decreed the ma- 
fvial defendant specifically to perform his agreement for a lease to the plaintiff, with 
coaU to be piud by him^ and it set aside the other lease, which be had so granted in 
'fetud of hk contract. . Reg. Lib. 

C 3 Mr. Scoit, 
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1786« Mr. ^ott^ for the defendant, objected, that the copy could not be 

^_j \ ^ read, because the original was in court ; and tliat the original letter 

Ford could not be read, because it was not stamped ; and he contended it 

^V^n^ could not now be stamped, because the twenty-one days limited by the 

^^•''*'*®*'* act of parliament were expired. 

Mr. Mansfieldy for the plaintiff, said, the Court of Exchequer had 
determined, that, upon payment of the penalty, the instrument might 
be stamped, although the time was expired. If Dr. Compion had de- 
stroyed the original, this stamped copy would have been good evidence* 
The legislature, in forming the stamp acts, did not mean to alter the 
rule of evidence. 

The plaintiff desired the cause might stand over to get the original 
stamped. 

Lord Chancellor observed, that, if a stamped original Was lost, it 
would be difficult to get a copy stamped. 

But the cause stood over, and they got the original stamped, and 
produced it in evidence the next day. 



[ ♦SS ) DoYLEY against The Countess of Powis. 

^^i^.j (Reg. Lib. 1785. A. fol. 172.) 

^^ ^2^'""*^ A ^^" ^^ 200(W. was deposited, by Lord Bcauchamp, upon an opening 
W^rbftThiff ®^ ^ bidding, upon the sale of an estate in this cause, and had been 

{mlud out in ^7 ^^^^^ ^^^ out in the funds. The [♦] stocks rising. Lord Beauchamp^ 
the public who is ordered to complete his purchase, claims the advantage of the rise 

funds, All de- ih the payment of his purchase-money, the money paid in being only a 

^epureUie "^"^ ^w^ Chancellor said, the difference was where money was a 

-moi^ P«id, Taete pledge, and where it was part of the purchase-money, which it was 

and therefore here ; and if there liad been a loss, the purchaser could not have been 

the depontor is called upon to pay more than his purchase-money. (2) When the money 

^dh^^T ^ P**^ '"?' '^ becomes part of the purchase-money. 

^^ep^\^, -A. similar order had been made m the case of Ambrose v. Ambraset on 

t^mtheti'me the 5th of Dectfmiw last. (2) 

€f the dqtosit 

99d the completion of the tmrchase ; but only to interest on the deposit at 4 per cent. (1)] 

(1) See PooU ▼. Bwld, pott. 3 vol. 49. And tee in Smith y.Jnciton, 1 Madd. Rep. 
€81. and the Report 1 Cox, 206. 

(S) And see also PooU ▼. Rudd, post, 3 toL 49. and 1 Madd. Rep. 521. 



Xhuoi^fs Tnm GlOVER ORaitlSt StrOTHOFF. 

Atf,8StfiF€*. ^ 

qi^esdon J]|^/2 IT Br7/2G£SS seised and possessed a considerable real esute, 
ulitibcr an in- consisting of several sums or money secured on heritable bonds, 

teulibleUd according 

dursedupoii 

lands in Scotland, will pass by will; referred to the Master to report the law ot Scotland, 

A bequesttbaf 4000^ and a further sum of 15006 shaU pertain to J. P. after the death of i7. G. wW^ 
mt Icirnd kmt b too remote, and the whole shall vest in R, G. (1) 

(I) See Lord IjMig^forw^*9 approbation of this case in Chandleu t. Priee, 5 Vcs. 
101. Upon the po^ts, see ^Itoffury Generaix. Bird, wod Riggey.Bendey,anMi, I toL 

170. 
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IK THE COUBT OF CUANCfiRT. 

according to the laws of Scotland^ and a considerable pergonal estate, 
did make her last will and testament in writing, duly executed and 
attested for passing real estates of inheritance, to the effect following : 
** Know all men by these presents, I, Mrs. Mary Burgess^ of BtUls 
Crossy in the county of Middlesex, widow, being perfectly satisfied of 
the friendship, fidelity, and fitness of the persons after mentioned, for 
executing the following trusts, do, by these presents, assign, convey^, 
and dispose to and in favour of Richard Giover^ of James Street, fVel^» 
** minster^ my brother (since deceased and other trustees), and to the 
*• surrivors or survivor of them, and to the heirs of the last survivor ; 
** but in trust always for the uses and purposes after mentioned, all and 
** whatsoever Ipnds, heritages, debts, sums of money, government stock*. 
** and all other real and personal estate and effects, household-furniture> 
** jewels, plate, watch, china, and others whatsoever, pertaining to me, 
** or that shall be resting, owing, or pertaining to me at the time of my 
** death ; and particularly, and without prejudice to the aforesaid gene- 
** rality, the sum of 6000/. sterling, being part of the sum of 25,0001. 
*• contained in an heritable bond and disposition upon the estate of 
** Kilhead in Scotland, by Alexander Macknochie in Edinburgh, to 
[*] the said Richard Glover, Joseph Banks o/*Lincoln's Inn, and Archi- 
bald Douglas 0^ Douglas, Esquires ; to rohich bond, to the extent of 
** the said 6000/. contained, I have a right by declaration of trust Ji^om 
** the said Richard Glover, Joseph Banks, and Archibald Douglas, and 
** also the sum contained in an heritable bond and disposition by James 
** Robertson, Esquire, of Eamock, to the said Chrtstoplier Strothoff, 
** Thomas Lewis, and Richard Heaton, secured upon his estate at Ear*. 
**' nock : to which bond, and sums of n^oney therein contained, I have a 
** ^ht by declaration of trust ^om the said Christopher Strothoffl 
nomas Lewis, and Richard Heaton, with JuU power to my said, 
trustees, immediately after my death, to enter into possession of my 
tohole real and personal means and estate and effects, and to apply the 
same, and the prices thereof, to the ends, uses, and purposes follow- 
** ing, (viz,) in the first place, for the pa3rment of all my just and lawful 
*"* debts, and funeral expences." She here gave some specific legacies 
and annuities. (2) " And further, I hereby appoint my said trustees to 
lay out at interest, upon real and personal security, as they shall thiiik 
proper, the sum of^OOOl* sterling, part of my said real and personal 
estate, and to make payment of tne interest of the said sum of 4000/; 
only, to Richard Glover, the younger son of the said Richard Glover^ 
" during all the days of his natural life, and to make payment qftheprin^ 
•* cipal sum, itself to the heirs to be lawfully procreate of his body ; but 
** declaring that the above interest shall not be qffectable by the debts 
" or deeds of the *ou/ Richard Glover : and, in the event of his death, 
without lavful issue of his body, or of his selling, assigning away, or 
otherwise disposing of, the above interest, or any part of it, my will is, 
that the said sum o/*4000/. together voith 1500/. sterling further, making 
in all the sum of 55001. sterling, shall pertain and belong to the Reve- 
rend John Henry Williams, vicar of Wellsbourne. And, further, I 
hereby appoint, that the sum of 12,000/. sterling, contained in the txv^ 
** heritable bonds above mentioned, on the estates o/" Kilhead and Eamock„ 
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170. 187, &C. with the various references, especially to iTtr^fttc^ v. Same, IJ Ve8.476a 
&C. Barlow v. Sailer, 17 Ves. 479, &c., and Elton v. Eason, 19 Ves. 73, &c. 

(S) Mr. Coz*s note contains the following addition : — ** And amongst others she 
" gave < to Maty Williams 50/., and in the event of her death before me, to make 

payment to John Henry WUliams, her son, of the sum of 301., and the sum of SOOL to 

Henry WiiUams, the son of the said John Henry IFilliamt, and my godson.* Mrs. 

HVttimf survived the testatrix,- but the 5001. was given up u dHrly beloDgiog t(» 

Mifiry VtBiams. Sb« then proceeded tbu«:" (ulst^yri.) 
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Q^ Cases Argued and Determined 

1786. ** ^^ continue v>ith my said trusteeSy for the uses and purposes following, . 
^ ^ 'v " (viz.) onethirtf part of the interest of the said sums to be paid to thf 
GuoYE^ " said Richard Glover, of James Street, Westminster, my brother, and 
against « the remaining two-thirds to my said sister Elizabeth Strothoff, during 
SnatHOTT. «< i^gir joint Uves, and the whole of the said interest to the survivor of 
** them during the natural life of the said survivor ; and, after the death 
T^^'l *^ of the lastliver of my said brother and sister, [♦] I appoint the whole 
«< of the said interest to he paid to the said Richard Glover, my nephew, 
« during all the days of his natural life, and the said principal sum of 
« of 12,000/. itself, thereafter to peHain and belong to the heirs of 
« the body of the said Richard Glover, declaring, at the sam^ time, that 
' " no part of the above interest shall be afFectable by the debts or 
" deeds of the said Richard Glover the younger ; and, in the event 
** of his selling, assigning away, or disposing ofihe above interest, or any 
" part of it, my will is, that the sums of money above mentioned, princi- 
•* pal and interest, shall immediately tnereafter fall to the next heir, in 
the same manner as if the said Richard Glover was naturally dead; 
and, in the event of his the said Richard Glover's death, without heirs 
of his body, I hereby appoint SOOOl. part of the said sum o^ 12,000/. 
^* to pertain and belong to John Plumtree, Esqxdre, junior, of Jer- 
" mvii Street, and the Tike sum of 6000/. to pertain and belong to Mary 
• " Plumtree, daughter of John Plumtree, Esquire, of Jermyn Street, 
" and their heirs for ever. I hereby appoint the whole remainder of 
** my fortune and estate subject to the payment of the said annuities, to 
" be paid to the said Mrs, Elizabeth Strothoff, my sister, to be disposed 
** of by her as she shall think proper, notwithstanding her said co- 
** verture : and my mind and will is, that the same shall not be subject 
** or liable to the controul, debts, or engagements of her present, or 
** any after-taken husband.'* Mary Burgess, some time afterwards, 
made a codicil to her will, not executed in the presence of witnesses, 
and which containa the following clause : ** / revoke that part of my 
" wiU, wherein I have lefl my brother Richard Glover one-third part 
" 0^ the interest of the heritable bonds upon the estates of Kilhead and 
** Eamock, and leave only a sixth part of the interest to him," 

Three questions arose upon tne construction of this will. 1. Whe- 
ther the remainder over of the 4-000/. and the legacy of 1500/. after the 
death of Richard Glover, without issue of his body, were not too re- 
mote. 2. Whether, according to the law of Scotland, the heritable 
bonds could pass by this bequest. 3. Suppose the bequest to be legal, 
whether ^e remainder over to the Plumtrees was not too remote. 

Mr. Mansfield, Mr. Caldecatt, and Mr. Stratford, (in support of the 
limitation,) argued, — That it was good, from the manifest intention of 
t ^56 ] the testatrix, that it should take place upon the [*] event of Glover's 
dying without leaving lawful issue ; that, wherever this was pointed out 
by the devise, it was good; and slight circumstances had been relied 
upon, as sufficiently marking that intention : for this purpose they cited 
Keily v. Fowler, 6 Bro. Park. Cases, 309. Higgins v. Dowler, 1 Wms. 98. 
Stanley v. Leigh, 2 Wms. 686. Butterfield v. Butterfield, 1 Ves. 133. (3) 
Dfltti v. Pi^/, Fearne, 347. With respect to the 1500/. they insisted 
that was a legacy in prasenii, merely coupled with the reversionary in- 
terest, and was not to wait till that time. 

Mr. Solicitor General (for Richard Glover, the heir at law, and to 
whom the testatrix had devised the interest of the 4000/. and the 
12,000i/. the heritable bonds). — As to the 4000/., he insisted it was an 
estate-tail in money, executed in Richard Glover, the first taker, Butter- 

(5) Sm tht itttement in Butterfield t. Butterfield, rt ctlfied in Supplement to Vcsoy. 
gen. p. 81. 



JUUL T. ButterfieUt Daxv v. PUi. That the case was too strong to admit 
of circumstances of the intent of the testatrix to contradict it. As to 
the I2fi00l, no doubt the will was executed according to the statute of 
frauds ; but, by the law of Scotlandy which must operate upon this oc- 
casiony an heritable bond is real estate, and not deviseable ; feoffment is 
to be^ given, or may be demanded at a day certain. Livery is demanded 
by the obligee ; and the words of the bond are not to the obligee, his 
executors, administrators, and assigns, but to his heirs and assigns. In 
such a case it becomes real estate, and descendible to the heir, unless 
properly disposed of inter vivos, 

[(4) It is true the bond is on a trust ; but the] declaration of trust 
does not operate as a real assignment ; the declaration is only to [the 
obligee, her] heirs and assigns ; the parties are nothing more than 
trustees for the heir. This declaration of trust is merely K>r a part of 
it, the sum being 25,000/. and the land is bound by adjudication, fVil' 
lock V. Ouchteflony, in the House of Peers, 1772, No. 18. there a mer- 
chant of London^ concerned in property of this nature, had procured 
a declaration of trust inter vivos, reserving to himself a power of re- 
voking the trust, which he did afterwards by will, and bequeathed this 
property to certain parties. This was a scheme [*] to get rid of the 
lex lad, and it was contended, the property passed jpa^i unojlatu, that 
the deeds and the will operated as one mstrument. But it was answered, 
and affirmed by the decree of the House, that it could not pass, unless 
it bad been disposed of inter vivos by the proper deed of disposition, 
according to the laws of Scotland. This heins the case, he submitted 
that an enquiry before the Master as to the lex loci ought to be directed : 
to which the Chancellor consented, and referred it to tlie Master to en- 
quire, whether, by the law of Scotland, the 12,000/. so secured is con- 
sidered as heritable, and descendible to the heir, or whether a sufficient 
disposal has been made of this property by the will of the testatrix. 

Mr. Madocks (for the residuary legatee Mrs. Strothqff', and who is 
interested in the remainder of the interest of the 12,000/. heritable 
bonds,) cited Lord Annandale*s case, 2 Vesey, 381. where 30,000/. were 
secured upon Scotch lands by act of parliament, instead of English 
lands, and Thome v. fVatkins, 2 Vesey, 35. to shew, that notwith- 
standing it was real by the law of Scotland, yet, by our law, it was 
merely personalty. 

Lord Chancellor, — With respect to the 4000/. personalty, the cases 
of Butterfield v. Butterfield, and Data v. Pitt, have confirmed the doc- 
trine upon that subject, that it is too late now to argue upon the 
distinction of principal and interest, or to insist upon circumstances of 
the intent. The rule must take place. With respect to the 1500/. I am 
afraid Richard Glover must also take that. However clear the intent of 
the testatrix might be, she has expressed it in very awkward and unapt 
terms, and I cannot make her will for her. 

His Lordship therefore degreed the remainders over too remote ; and 
the question concerning the law of Scotland relative to the heritable 
bonds stood over till after the Master should have made his report. 

(4) There is an alteration in the text here from the notes of Mr. Cox. 
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[*] Peter PiERSON, Esq. Residuary Legatee of John 6ARiiKT,D.D. 
late Bishop of ClogiieRi in the Kingdom of Irelandi and ope 
of his Executors, - - - - . Plainti£ 

Rachael Garnet, Spinster, only Sister and Heir at Law of the 

said John Garnet and others. Annuitants, under the Will of 

the said John Garnet, and several Descendants of Anne Cop- 

BMhBUareh, pjnger, ..... Defendants. 
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[10 February and 6 March J] 
(Reg. Lib. 1785. B. fol. 410. b.) 

JOHN GARNET, late Lord Bishop of Clogher, bjr'his will dated 
12th October 1780, gave his personal property to Samud Salt, Esc. 
in trust, to pay to several of the defendants, annuities stipulated in his 
said will, and went on as follows : " And, subject to the said annuities, 
<< it is my will, that the said Samuel Salt, his executors, administrators, 
'* and assigns, shall and do pay, or permit and suffer, my kinsman 
" Peter Pierson, of the Inner Temple, London, Esq. to receive the 
** whole of the residue of the proceeds, interest, and profit of the said 
*^ fund, so to be placed out at interest, afler the payment of the 
said annuities, for and durine the term of his natural life, with 
the full benefit of the saia annuities, if they, or any of them, 
shall cease during his life; and, from and afler the death of the 
said annuitants, I bequeath the said residue to the said Peter 
Pierson, his executors, administrators, and assigns: and it is my 
dying request to the said Peter Pierson, that, if he shall die with- 
out leaving issue, living at his death, {hat the said Peter Pierson do 
dispose of what fortune he shall receive under this my will, to and 
among the descendants of my late aunt Anne Covpinger, his grand- 
^' mother, in such manner and proportion as he shafl think proper.'* 

The principal question was, whether the terms used in the recited 
clause were recommendatory only, or imperative, and raised a trust for 
the descendants of Anne Coppinger. 

(1) The decree on this point affirmed, on appeal, by Lord J%urhw C^ post. 236. For 
the authorities on this head, see the Editor's notes to the cases of IFynne ▼. HawkinSy 
«nd Harland v. Triggy antea, 1 voL 142. 179. Upon the principal case, &c. on this 
point, see in Matim v. Keighieyt 2 Ves. jun. 553. Ptuftnan ▼. FiUiier, S Yes. 9. Broum ▼. 
Biggs, 5 Ves. 504. and 8 Ves. 573, 574^ where Lord Eldon C. says ^mier alia), — 
*' Mr. AfMtT and myself were not quite satisfied with that decree, and it came before 
"' Lord Thwiow .- hut the opinion of my younger days is not that which I now hold,** See , 
also Morice v. Bp. Durhamy 10 Ves. 536. 

^ (S) The point as to what interest was to be allowed on these legacies was not argued 
in the case. See in Malcolm ▼. Martixu post. 3 voL 53. and in Bourke v. Ricketts, 10 Ves. 
534. It thence appears, although it is unnoticed in this report, that Lord Ken" 
yon, M. R., gave interest at 4 per cent., agreeably to the common coiusc of the Court. 
Sir W. Grant, M. R., determined, in Bourke ▼. Bicketts, 10 Ves. 330., in like manner, 
that although the legacies were to be paid in the currency of the country where the 
testator resided, yet there being assets in each country, and the legatees living in Eng- 
land, they were only entitled to English interest. 

In the principal case, tlie decree (as in Reg. Lib.), after the usual direction, that the 
Master was to allow interest at 4 per cent, on the general legacies, proceeded thus t — 
^ But as tasuch Imdes as in the said will and codicil as are not expressed to be pay- 
« able either in EngUsh or sterling money, his Honor doth declare that the same are to 
" iie considered as payable according to the value of Irish curren^," without any fur- 
ther directions in respect of interest : so that of course they would have interest at the 
eommoD rate of 4 />a*offtf. under the usual directioiiaboTe noticed. R.L> 

(3) Set also Cooper v, Foriet, pottea, 65» 

There 
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IN tHE COUBT OF ChANCBBT. 

There were three accedsary questions. 1786. 

][*.'] 2.' Several legacies being expressly to be paid in Sterling, or English 
money, and others indeterminate as. to the fund, and the will maoe in 
Ireland^ whether these legacies should be paid in Sterling money^ or 
Irish currency. 

S. Henry Burghy who claimed as one of the descendants of Anne 
Coppinger, having been bom since the testator's decease, whether he 
ccMild claim under tlie will. 

4. One of the legacies being to the youneer children of A. who had a 
daughter, but also a son younger than the daughter, which of these 
should take. 

The Reporter did not hear the opening for either the plaintiff or de- 
fendant, but understands that it was argued by Mr. Ambler, Mr. Scoity 
and Mr. Clifford, for the plaintiff; Mr. Price^ Mr. Selrvyn, Mr. Robinson, 
and Mr. Graham, for the defendants, to the general effect following: 

With respect to the first, and most material question, the plaintiff's 
counsel contended, that the words were merely recommendatory. Mr. 
Ambler and Mr. Scott attempted to argue, upon the interpretation of 
these words, as being equivalent to peto, rogo, Jldei ttue committo ; in- 
sisting that the words dying request, amounted only to an earnest wish of 
the tc^stator, but nothing further ; that they #ere not strong enough to 
raise a trust according to the notions of the civil law. 

His Honor seeming inclined to layout of the case the civil law, 
wished it to be argued upon the principles laid down in former cases. 
The counsel, in consequence of this, contended that the rule laid down, 
and adhered to by the court, was, that there must be a certainty of the 
gifty and of the object, to whom it is given. As to the gifl itself, it was 
sufficiently marked ; but as to the objects, there could be no certainty 
whatsoever. It was difficult to decide, whom the testator meant by 
descendants ; whether those that were living at the time of making his 
will, at his own death, or those born afler, or those who should be in 
cue at the death of Peter Pierson : it was so [* j difficult to determine [ *40 3 
who the particular persons intended were, that it would be impossible 
to decide the question. 

His Honor seemed inclined to defer the question, as, primd faciei 
there seemed to be no occasion to go into it, until Peter Pierson should 
be d^d without issue ; but, being much pressed to decide, by the sug- 
gestions of plaintiff's counsel, of the disagreeable situation in which the 
plaintiff stood, not knowing how to treat this property, or how to settle, 
or dispose of it, without the direction of this couft ; his Honor waved 
his opinion, and consented to determine it. Mr. Scott said, that the 
will itself afforded an argument in favour of the plaintiff; that the in- 
terest and dividends of the residue, afler payment of the annuities, were 
given to Peter Pierson, for his natural life ; and then, afler all the an- 
nuitants were dead, the capital was given to him absolutely. — The 
counsel cited the cases of Harlandv, Trig^, ante vol. i. 142. and Wynne 
V. Hawkins, Ibid. 179. In Harland v. 7r^£[, the wordJamUy, was said 
to be a word of uncertainty ; so is the word descendants : as to Wynne 
V. Hawkins, the words not doubting, were held insufficient to create a 
trust. With respect to Nowlan v. Nelligan, Ibid, 489. the property 
was not given to the holder of the fortune, but to the executors them- 
selves. They also cited. Hob. 33. 2 £q. Abr. 291. Bland v. Bland, 
1745, Le Maitre v. Bannister, 26 Nov. 1770, where the testatrix gave 
her fortune to Capt. Roach, and, if he should die without issue, then 
she recommended it to him, to do justice to her daughter, if he should think 
her xoorthy ofit; but, if any unforeseen accident should make the whole 
acesfiable or serviceable to htm, he may dispose of it ffhe should think Jit. 
It was held not to be an imperative bequest* In we present casey if 
» . **' is not to have the absolute disposal^ the bequest is nuga- 
tory; 



58 



40 



Cases Argued and Determined 



PiXKSOH 

' against 
Gaawxt. 



1786. tory; though it is eiven to him, his executors, admioistratorsy and 
BssignSy it 18 impossible for him to use it as his owih The apparent 
clause i^on the will is so absolute, that the court cannot force a trust 
upon the legatee. 

With respect to the other question, as to the payment of the legacies, 
it was insisted, the testator had sufficiently shewn his intention, by ex- 
[ HI 2 cepting the two legacies of 5001. and [*J directing them to be paid in 
Sterling money. His residence beins in Irelandy was also a strong cir- 
cumstance to shew the same intention : and the case of Saunders v. 
Drake, 2 Atk. 465. was relied upon as in point. (4) 

Mr. Price, Mr. Sehoyny Mr. Robinson, and Mr. Grahamy for the de- 
fendantSy insisted that tnis case was totally different from all the autho- 
rities cited ; in all of them the power was in the first taker. If the matter 
were res integra, it might be very proper to resort to the Roman code ; 
* but, in the present state of judicial decisions, such a reference was 
totally unnecessary. That the words used here are sufficiently strong to 
create a trust, appears from the cases of Eales v. England^ 2 Vern. 4^66. 
Pre. Ch. 200. S. C Harding v. Gli/n, 1 Atk. 469. Buggins v. Yeaies, 
9 Mod. 122. 

With regard to the uncertainty of the objects, the descendants are 
undoubtedly all those who shall be living at the death of Peter Piersou 
without issue ; as in the case of Baldwin and Carver, Cowp. 309. They 
may divide the property among them ; the power left to Peter Piersan 
is apparent, and he may execute it without difficulty. With respect to 
the s^Molute gift to Peter Pierson, the preceding clause only gives it to 
him for life, and is a mark of the intention to control this property. 

As to the payment of the legacies, the testator had left an English 
executor to manage his property here, and an Irish executor to manage 
that in Ireland, who, when ne had so done, was to transmit the plaintiff's 
-property to the English executor, in whose hands they were to be con- 
solidated. This arorded an argument, that the legacies were to be paid 
in Sterling money. 

Mr. Ambler, in reply. — There are two questions in this cause, one 
upon the currency in which the legacies are to be paid, the other on the 
interest Mr. Piersan takes in the residue. The first question is not« an 
' object to the plaintiff, but the authority of Wallis v. Brightwell, 2 Wms. 
88. and Phipps v. Earl of Anglesea, 1 Wms. 696. shew the legacies 
must be paia in the currency of the country where the will is made. 
There is also a case in 2 Atk. 465. to the same effect. 
[ H2 ] C*] ^** Honor interrupted Mr. Ambler, by saying he was tied down 

by the authorities. 

Mr. Ambler, — Then as to the words, whether they are sufficiently 
imperative to raise a trust. In order that they should be sufficiebt for 
that purpose, the intention must appear either by the words themselves, 
by the object to which the testator applied them, or upon the face of 
the will. There has been no case determined on these words : " It is my 
dying request." The word request denotes free will in the person taking 
the legacy. It is rather a stronger word than desire, but still leaves it 
in the breast of the party taking to do the act or not. It would be ex- 
traordinary, if such words should be construed as if he had raised an 
express trust. The cases upon the subject are Harland v. Trigg, 
Wynne v. Hawkins, Bland v. Bland, the Countess of Bridgevoater v. 
Duke of Bolton, 1 Salk. 236. 

As to the purposes of such a trust, they will make a difference in the 
construction; for, where such words occur, and the purpose is for the 
"{wyment of debts, it is held a trust, the object making it so. In such a 
casCi ev^n the yrori recommend will constitute a trust ; but the objects 



(4) Set Mr. 6uiden* note. , . 
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here are the descendants of Mrs. Coppinger, who are very mitfiefOUSy 1786L 
many of them unknown to the testator, and of whotn many more may be. 
bom during Mr. Pierson's life-time. They are not objects of the tes- 
tator's bounty ; he has left; it in Mr. PiersoH*6 discretion what proportion 
he will give to each. This leads to the consideration, whether it appears, . 
from the whde will, to be the testator's intention to raise a trust. 

In Cunliffe v. Cunliffe (5), before the conmiissioners in 1770, it was a 
devise of a sugar-house, to the testator's nephew EUU Cunliffe^ and, in. 
case his nephew should die without issue, the testator recommended it to 
him to give it to his brotlier. The court was of opinion that it was not 
sufficient to raise a trust. It is true, it has been said, that, in that case, 
the question turned upon the word recommend ; but, I say, it was upon 
the general circumstances of the case ; for the word recommend would 
have been sufficient had the trust been for the pa3rment of debts. 

[* J Bland v. Bland, in 1745, shews, that wherever the first gi(t is of the [ *48 ] 
absolute property, such a recommendation following it shall not raise a 
trust. In that case, Lady Bland gave the estate in question to Sir John 
Bland, and earnestly requested, that in case he should die without issue, 
he would dispose oi* the estate, or of so much thereof as he should die 
seised of, so that the estate might be enjoyed by her daughter. It was 
held to be no trust, inasmuch as the words, so much as he should die 
seised of, shewed he might dispose of the whole ; and that it was like 
the case of Attorney-General v. Hall, Fitzg. 314. In both these cases, 
the whole was given absolutely ; and, in this case, the whole is given 
absolutely and emphatically to Pierson. It is not doubtful that he meant 
to give toe whole ; for he has mentioned his executors, administrators, and 
gassins. Nothing remained in the testator to be given over. In the Countess 
of Bridgemater v. the Duke of Bolton, the devise was to the devisee, to be 
ffiven by him to his children, if he should think proper : it was held to be a 
fee in the devisee. In the present case, it is nignly improbable that the 
testator meant a trust. Mr. Pier son appears to be the sole, or at least, 
the chief object of his bounty. He was with him in Ireland, and had 
been abroad with him, and the testator had taken him from the pro- 
fession of the law : but, if Mr. Pierson should have no children, it was • 
then the testator's wish that he should dispose of it among the de- . 
scendants of Anne Coppinger, manv of whom the testator could not 
know, and many might Deoom dunng Mr. Pierxon's life-time. 

The Lord ChancMor, in , laid great 

stress on the testator's having given legacies to the persons for whom 
the trust was to be raised. In this case, the testator has not directed 
Mr. Pierson to give any specific sum to any of them. Here is no trust 
in Mr. Pierson, in case he should have children. It is extraordinary 
there should be a trust if he had not, and none if he had. The con- 
struction will make the testator act absurdly ; for, having a regard to 
Mr. Pierson, he will have ^ven him no power to make a settlement. 
Upon the death of the annmtants, on this construction, the trust in SaU 
wul expire ; but a nqw trust will commence in Mr. Pierson, in case of 
his dymg without issue. Another reason against this operating as a 
trust, is the uncertainty and impracticability of the devise. I do not 
mean an uncertainty in the words, which are [*3 just as certain as f #44 1 
Jamily or relations ; but an uncertainty in point of execution as a trust. 
It is from this sort of uncertain^, that the court has always said the 
word relations shall mean next of kin. In this case, the persons will be 
equally numerous and uncertain ; it therefore could not be intended.as a. 
certaih trust. The word Jamily has been held, in Harland v. Trigg, to 
nean nobody. In Wynne v.- Hanokins, Lord ThurhvD said he had de- 



(5) Ambler, 686. 
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1786. dded that case upon the uncertainty of the object. Ther^ is no case 
^ _ \ ^ where the word has been descendants except one, where its signification 
FKuaoif was laid down by the f additional words lixnng near Seven oaks in Kent, 
So, in I General HoneytvoocTs case, the words were relations who should 
claim within two years. With respect to the impracticability of the 
devise, it is suffiaent to shew that it may be impracticable. Who are 
the objects ? the descendants living at the making of the will, at the 
death of the bishop, or of Mr. Pierson? If at the making of the will, 
or the death of the bishop, are they to be entitled upon surviving Mr. 
Pierson ? In order to be construed a trust, it must be such a one as 
Mr. Pierson could execute without the assistance of a court of equity : 
yet here Mr. Pierson is expected to find out all the descendants, and to 
give something to every one of them. If he cannot execute the trust. 
It never could be intended as such. Suppose Mr. Pierson should make 
no disposition, is the whole world to be searched over for descendants of 
Anne Coppingerf There is another difficulty ; he is under the necessi^- 
• of giving something to every one ; if he does not, the whole will be void, 
Menzey v. Walker^ Forrest. 72. If it was among the descendants of his 
grandrather, it would be the same thing. In Eales v. England^ Pre. 
Chan. 200. 2 Vem. 466. the first taker had only an estate for life given 
to him. In Harding v. Glynn, 1 Atk. 469. it was clearly a power ; it 
was to give it to such of his relations as she should approve. Nowlan 
V. Nelligan is not like this ; the property was given to the trustees, not 
to the tenant for life. 

Master of the Rolls (after stating the case). — There are four questions 
arising upon this will. 1st. Whether the clause is to be considered 
as imperative upon Pierson, so as to create a trust : and under which 
[ *4f6 3 ^e descendants of Anne Coppinger ^*] have an interest, which cannot 
be disappointed. 2d. Whether the legacies, which are indeterminate as 
V * to the fund, are to be paid in sterling money, or in the currency of the 
country where the win was made. 3d. The third question (which was 
raised by Mr. Bumstead) in behalf of the child in ventre sa mere, whether 
he is entitled to a share of the legacy given to the children of Burgh. 
4th. Whether the daughter could take as a younger child, as there was a 
son younger than her who was heir-apparent. — As to the first, which is 
the most material question, if it is one of those duties of imperfect obli* 
gation (as the civilians term them) which bind the moral character of- 
men, but where courts of justice cannot interfere, it will not entitle ii|^ 
to do it, or to go beyond those rules which have bound courts of justice. 
It is better to go upon the principles by which others have decided, 
than to vary from them, by spelling out little circumstances in a case, as 
the ground of determination. The principles appear to be those which 
are recognized by Lord Thurlow, in the cases of Harland v. Triegp 
\anteay 1 vol. 142.] and Wynne v. Hawkins, [_antea, 1 vol. 179.] tnat- 
where the property to be given is certain, and the objects to whom it is 
given are certain, there a trust is to be created. And it would be a 
uunentable case, if this court were to raise a distinction upon slight 
words, such as peto, rogo, fidei turn commendo, and such expressions of 
the civil law ; and if the decisions of cases were to turn upon such 

Sounds, property would be very vague. The principles were not first 
id down by Lord Thurlow, but extracted by him, with great wisdom, 
from those on which preceding Chancellors have decided questions of 
this nature. I wish to refer to a case which I have not heard cited, 
Richardson v. Chapman, which was first heard before Lord Northinghn, 

t Crot^ T. Clare, 1 1 April, 1761. 

{ [Ambler, 70S.] Vtdeantea, voL 1. p. 35. 

and 
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iterwards m the Houfle of Lords, f It is accurately stated in 1786. 
m*s Ecclesiastical Lato, tit. Bishops^ which saysy that; in this 

a request in a will is, at this day, imperative ; ** but there ought 
a particular person named^ and pointed onU" Let us see whether 
lie. be supported by the cases, or whether it be impugned by any. 
sufficient to refer to Harland v. Trigg, and Wynne ▼. Hawkins*' 
respect to the other cases cited, there is one very apposite to the 
on; it is 2 £q. Abr. 29L Palmer v. Scribb, where similar 

to those used in this case were held too general ta amount to ft 
u Though this book is not a book of the first authority, I must 
ided by such cases as stand in point there ; [*] and particularly, [ •46 3 
^ase which contains so much sense as induces me to rely upon it, 
ijunction with the other authorities. With respect to the autho- 
cited on the other side, Bland v. Bland falls within the rule. The 
rty was not certain, being the whole of what he should be seised of 

death, and leaving him an absolute control over the property 
I his life. The case of Cunliffe v. Cunliffe breaka in upon my 
»ii ; and I admit, the decree I shall pronounce is in contradiction 

It would be absurd to lay a stress upon recommend in the one 
and not upon it is my dyins request in the other. The ground 
which I get rid of that case is,* that the Lords Commissioners, in 
ring their opinion, rested upon Bland v. Bland, and upon Pynsewt 
nsent. This latter is not round, but, upon the note we have of 
i y. Bland, we may say that case was not like Cunliffe v. Cunliffe. 
tiiihr of the property, though one of the sine quS nons, was wanting. 

&ynn v. Harding, it goes the whole length of the present case, 
reasons are not fully reported by Athyns, but the words were, / 
, and they were held imperayve. Therefore, where the circum- 
is, of certainty of the property, and of the object to whom it is 
. concur, all the cases warrant me in saying it is a trust, except 
^ v. Cunliffe, which cannot be relied upon for the reasons men«> 
L In Le Maitre v. Bannister, the words were, << to do justice tb 
i her children ; but, if any circumstances should occur to make it 
Mury, the devisee was to be at liberty to dispose of it." There, one 
I circumstances was wanting ; for the devisee could dispose during 
e« Mr. Ambler has pressed the difficulty, and impracticability of 
ng the trust into execution. That argument has no weight with 
because, if an express trust had been raised, it must have be^n 
ited, though it would have been attended with all the same diffi- 
a and impracticabilities stated in this case. However arduous the 
was, the court must have carried it into execution. The argument 
being once given, it cannot be given over, upon the reason that a 
uinot be mounted upon a fee, is begging the question ; for words 
ng a fee have, in innumerable cases, been cut down by subsequent 
I to an inferior estate. I think no stress can be laid on the words 
\ors, administrators, and assigns : it would be equally reasonable to 
ress upon the former express estate for life. [*] These reasons and [ *47 ] 
rities induce me to pronounce, that the words are imperative^ atrd 

a trust in favour of the descendants of Anne Coppinger, 
to the 2d question, the cases Mr. Ambler has cited are conclusive, 
ever the will is made, the legacies must be paid in the currency of 
lountry ; unless the testator had made a separate distribution of his 
sh and Irish property. (6) I therefore declare that the unascer* 
I legacies must be paid according to Irish currency. 



Vide Stnmders t. Drake, 2 Atk. 465. and Mr. Sanders* notes. 
Ambler, 25. and Malcolm v. Martini po9t, 3 vol. 50. 
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Upon the 8d question as to the child in ventre sa mere, I am of 
opinion, against Mr. Bunuiead*B client, that, according to Lord Hard' 
wicke*8 reBSomng in Ellison v. Ayrey^ 1 Vesey, 111. the child not being 
in esse at the time, cannot take the legacy. 

In respect to the 4th question in behalf of the eldest child, being a 
daughter, many cases have decided, that a son who takes the estate, 
though not so by primogeniture^ shall be held an eldest child, 2 Vesey, 
SIO. IS in point to this ; uie daughter therefore, though eldest, shall take 
as a younger child. (7) 

(7) See9XBoffeneaggy.ffunloke,2Aik,4S6. 
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Ex parte White in the Matter of White. 

nnHIS was a petition by the bankrupt, praying that the Chancellor 
-'- ^ould appomt a meetmg of the commissioners that he might sur- 
render ; and stating, that, a few days before he was declared bankrupt, 
he was obliged to go abroad for his health ; and that, from the time of 
his hearing of the commission till he came over, he had been extremely 
ill. It was a partnership bankruptcy, and the two other partners sur- 
rendered in time. 

. When this petition came on before. Lord Chancellor ordered it to 
stand over to see what the assignees had to say. They now appeared 
by counsel, and did not oppose the prayer of the petition ; but made an 
affidavit, that the bankrupt had been seen a few days before he went 
abroad, apparently in good health ; [*] and that the son of the bankrupt 
had, at the last meeting, said the petitioner would not surrender. 

Lord Chancellor. -^Ordering the commissioners to appoint a meeting, 
that the bankrupt might surrender, would not avoid the effect of tSe 
statute. It only has the effect of declaring the opinion of the court, 
that the bankrupt had no intention of keeping out of the way fraudu* 
lently. But my opinion in this case is, that he did purposely keep out 
o£ the way, and that he is perjured when he says he went abroad for his 
health. Petition dismissed. - 

. (1) If the bankrupt lias neglected to surrender by an innocent default, the Lord 
ChanceUor will order that the Commiisioners be at liberty to ^pdnt a new day for hia 
surrender. Fuller's case, 10 Ves. 185. and Ex parte Higghuon, 12 Ves. 496* But such 
order does not clear the bankrupt jfh)m the felony under the statute, except as it shews 
the Lord ChanceUor* s favourable opinion of the case. Ex parte Johnson, 14 Ves. 
Ex parte Jadaon^ 15 Ves. 119. See also Ex parte Grey, 1 Ves. jun, 195. 



Ex parte Adams in the Matter of Wilks. 

'PETITION to stay a certificate, in order to give a creditor an oppor- 
^ tunity of proving his debt. The petitioner did not account for not 
having applied before; upon whicn the ChanceUor dismissed the 
petition. '. 



^ 
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Ex parte Graham in the Matter of Graham. 

"pETlT ION by a bankrupt for an order to the commission to appoint Potion to lyp- 
-■• a meeting to receive the bankrupt's further examination. ?*^^ILnkro^°^ 

Hie Lord Chancellor had before made an order for the commissioners a^]prend€r uid 
to appoint, a meeting, that bankrupt might surrender and be examined ; examination, 
and when he applied before the commissioners, they were dissatisfied after the com- 
with his answers, and committed him. He now states, that he has re- misaonew had 
collected circumstances more particularly, and is desirous to complete t>^ dissatisfied 
hia examination, and be discharged out of custody ; but the commis- answers al- 
sioners refuse to appoint a meeting. lowed. £x- 

[*] The assignees opposed the prayer of the petition, so far as it re- pence* out of 
quired the expence of the commissioners' meeting to be paid out of the ^^ estate, 
estate, alleging, that as this extraordinary expence arose from the bank- r %^g i 
rupt's own misconduct, he ought to pay it himself. 

jLord Chancellor, — It is a commitment, till conformity ; the -form* 
of the commitment is conclusive. The meeting must be at the ex- 
pence of the estate. The bankrupt has no estate, or is supposed to 
have nohe. 

The commissioners must appoint a meeting. 



Ex parte Bould in the Matter of Bould. 

PETITION to order the commissioners to appoint a meeting for the On illneas a 
bankrupt to surrender ; the bankrupt made an affidavit, that a com- """^ order, 
piiasion was taken out against him and his partners on the 5th January ; 
that he left his house on the 3d January^ and on the was 

taken ill in London, and had been confined to his bed ever since. That 
a few days before die last meeting, he procured his apothecary to write 
to the solicitor under the commission, and tell him the circumstance^ 
and request his advice, how to act. The solicitor wrote an answer, 
that the petitioner must apply to his attorney, who would tell him how 
tomticeed. 

The bankrupt did not receive this letter till the time for the last exa- 
Tunation was over. This affidavit stated, that his partners had surren- 
dered, and all the effects were in possession of the assignees, and 
that he had not any of the effects himself. 

The assignees appeared by counsel, but neither opposed nor con- 
sented. 

I^oid Chancellor made the order. 



[*] Ex parte Long. [ #50 ] 

A DIVIDEND had been declared, and paid to such creditors as After a din- 

-^ proTed. , ^^^'^'^ 

' Thw was a petition by other creditors, to be paid as much out of the JJJ^^^j^rily'* 

bankrupt's effects, as wooldmake them equal to those creditors who had ^ ^^^ ^^jy^' 

fnroyed previous to the declaring a second dividend. pari passu; but 

if the' ' 



%ave jHnd ofhK qraditorsi equal to thote who have proved ; they ought to do the laroe with those who 

Vol. II. D Lord 



50 



itee. 



Ex parte 
Paget. 



CaBZA A&OUED and DEnilMlKED 

Lord Chancellor said,— -When creditors^ who have not received a 
former dividend, go before commissiohers, in the first instance, to prove 
their debts, they should onlv be paid future dividends /Kirt^Mu with 
the other creditors. But where Uiej apply to the court, in the first 
instance, it is incumbent upon them to nuuce out a ground for not having 
come before, a special representation of circumstances, which circum- 
stances cretfte a peculiar justice to extend the rule further than jMrt 
jHusu. His Lordsnip ordered it to stand over for further affidavits ; but 
It beinff urged that the assignees had paid other creditors, equal to 
those wno had proved, he saia he took the law to be, that if a debt is 
proved after a dividend, Uie creditors are to take pari passu ^ but if the 
assignees have been in a habit of j^a^ng otherwise, they must do it 
without order : and dismissed the petition. 



Ex parte Paget. 

T ORD Chancdhr held, that commissioners, in thie country^ could not, 
-*^ on any account, take more than 20s. for their attendance, and or- 
dered charges beyond that sum to be struck out of the bill* 



L*S1] 



{Vide S. C. on 
Bill of Review, 
S Vei. jun. 

698, &C.] 
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Pitt against Jackson. [5th, 6th, and 8th May.] 
(Reg. Lib. 1785. B. fol. 705. b) 



BY settlement, previous to the marriage of Pincknetf Wilkinson firitfa 
Mary Thurlcnoy it was covenanted among other thmgs, that part of 

Che 



Purcbases were 

to be made with 

the tnist-mo- 

iiey» but no 

time limited. 

Tlie husband made a purchase (1), which he [by will declared should not be subject to the uses; the wife 

died, and no other purchase was made. The Court, on this occasion (1),] hdd, that the eitale «hOuld not 

be so applied ; but that the personal estate was liable for the breach of contract. 

Under a power to appoint to children ; an iqppointment to a child lor life, with maainder to -her 
diildren (2)» is not valid, but the excess is void. 

The whole shall not be considered as unappointed, but be appointed cy pres. (2) 

The codicil revoking a legnq/ of 40,000/. the legacy in hm being only SO^O&Oi, and lO^OOOf. an ap- 
pointment, revokes the appointmcnL 

A testator, at the time of making his will, is possessed of 7000^ navy bills ; at his decease, he has a 
much larger quantity, he recites in his will that he had about 7000/. qtuere what sum shall paaa ; but 
referred to the Master. (3) 

A'tranaaetion between a himi aad his wife aa to the purchase of her separate estate^ but not caarlod iato 
AS^et, shall not now be so ; but his personal estate shall account for rents and profits (4) ; tmd that raim 
^Vftyif^'g, the children who take it shall elect, as between it and their claims under we will. 

(1) Two bills of review were afterwards filed ; under one of diese, evidenea W|s'iii. 
troduced (upon the foundlMion, as it seetns, of'what appears at the'to|^ of' p. 9C jkiikte,) 
from whence it appeared, that Mr. and Mrs. W. had executed a direction to the tnmaes 
€itktfundthtiSUslimMUim»tedmti^eUaiewk^ lldi,df 
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the estate of Mary Thurlono^ consisting of securities for money^ amount- 1786. 
in^ to 10,000/. and 5000/. paid by said Pinckney WMinson, together S ■■■^i^^ 
with 5000/. to be paid by him, within ten years, or, in case he should Fm 

happen to die, by his executors, <^c. within one year, should be laid out agavui 
in the purchase of lands, to be settled to the use of Pinckney Wilkinson J^c^sok. 
for life, without impeachment of waste, remainder to Mary Thurlotv for 
life, in bar of dower, remainder to the use of the children of the mar- 
rii^, sulject to such potvers, limitationsy and provisoes as Pinckney Wil* 
Janson by deed, or will, should appoint, and, for want of such appoint- 
ment then as Mary Thuri&oo should appoint, and in default of such ap- 
pointment, to the use of their children, and in default of issue, to 
Pinckney Wilkinson in fee. — Before the purchase, the trustees had 
powers to call in, and replace the funds in which the sums were 
invented; which powers Were executed by frequent removals of the 
stocks. 

The trustees in this deed were all since dead, the executor of the sur- 
vivor was before the court. By deed, bearing even date with this deed, 
Mary T^n^had granted (in pursuance of die agreement between the 
parties) all her real estate, and covenanted to surrender her copyholds, 
and assured all her personal estate (save the securities aforesaid) to 
trustees to her sole and separate use, and disposal. 

![•] The marriage took place, and there were several children, whip [ *52 ] 
all ^ed under twenty-one, during the life of the husband and wife, 
exc^ MtOTfy, lite wife of ■ Smithy and Ann, the wife of Thomas 
Lord -Cam^fird. 

Mary married Smith, *in the life-time of the father and mother, 

without their consent ; in consequence of which, they gave no portion 
upon her marriage: oif that marriage there are issue. four children, who 
are defendants. 

Pinckney Wilkinson in 175^ purchased of the heirs of Evirilda Thorn' 
kiily for the sum of 16,300/. the manor of Polestead Hall, otherwise JVest' 
gate in NorfM, and other premises, which were conveyed to Mark 
Cfase, as a trustee for Pinckney Wilkinson, his heirs and assigns. Close 
is dead, without making any conveyance to Pinckney Wilkinson : his 
^dest son, and heir at law, Was before the court. 

Pinckney Wilkinson, 1st August 1768, made his will, duly attested, to 
pass real estate, in which, after reciting the agreement on the marriaffej 
that the S^c, were to be laid out in real estate to the uses declared by die 
settlement, and recidng that he had received 10,000/. out of his tvife*sjbrr 
tune, and had purchased the freehold estate in the County of Norfolk, 
amounting to more than ^,000/. but had not conveyed the same to the 
uses of his marriage settlement ; and that it was not his intention that 
such estates should be considered as an investment of the 20,000/. trust 
money, but that the sum of 20,000/. and also the surplus of 861/. 14^. 9d. 
arising by the sale of the stocks in which 15,000/. of the said trust 

coune, ooonkmed b ictenml of so much of the original decree, and a declaration 
mfpmttAj to tuoh ioint direction. Pide a C. on the Bills of Review, 2 Vcs. jun. 698. 
7pl. 715. «iiider me nAne of Smiih ▼. Lord Gamdford. 

r9) VyiB SMuon V. ffardcattU, antea, 28. & 544. and 2 T. R. 841. 

For qbeenmlons on the principal case, &c. see also Briatow v. ffardet 2 Ves. jun. 936. 
940. 994. Onmpe v. Barrow, 4 Yes. 684, 685. BrudeneU ▼. Elwe$y 7 Ves. 382. 388. 390^ 
OtOm (ke abo 1 Ball h Beattie, 94. and the several references^ 

£D flkldvftamwdi, -ob the Master's report, to be a specific bequest, passing all 
wMdi had bets jvMdiswd wHh those biUs. Videjtost, 5 vol. 160. 

(4) Jjosd ZcuMttaui^ C held* on one of the bills of review, that sven vnder 4his de^ 
€rm% die hnsbanawas only chargeable with any part of ihc priiHfipot of .his wife's sepa. 
rtOm ptOMty, and by no means in respect of rents and profits received during the cover- 
tiir«» Hia Lordship, l^owever, added an ijxpress directiou^ to tliat effect. See 2 Ves. 
Ian. 698. 715.. 716. 

D 2 money 
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1786- money were invej»ted> should be taken out of the personal estate, in lien 

Vm^v"^ of such trust money, and applied in manner theretn-after mentioned ; be 

FiTT gave and devised to the surviving trustee in the marriage-settlement, the 

against gum of 10,000/. part of the said sum of 20,861/. 14^. 9d. (subject to an 

Jacksok. annuity to his wife) in trust to lay out in real estate, to be conveyed iii 

trust for his daughter Mary during her life^ for her sole, separate, and 

peculiar use, remainder to the trustees to support contingent remainders, 

remainder to all and every the child and children of his daughter 'Mary, 

as tenants in common, with remainders over ; and, as to the residue of 

the said sum of 20,861/. 14f. 9d, he directed that his daughter Ann 

should be entitled to the same, for her separate use ; and he further 

[ *53 ] gave to his [*] daughter Ann the further sum of 80,000/. and he gave 

also to Ann^ all his manors, 4rc. freehold and copyhold, for life, remainder 

to trustees, to preserve contingent remainders, with remainders in strict 

settlement, with remainders to the first and other sons of Mary, and an 

ultimate remainder to Smales in fee. — In 1771, Mary, the wife of 

Pinckney Wilkinson died, and in July 1771, Ann, the daughter, married 
Thomas Pitt, Esq. now Lord Cametford, and Pinckney Wilkinson gave 
her a portion of 40,000/. 3 per cent. Bank consol. annmties. 

Soon after the marriage, Pinckney Wilkinson made a codicil to his 
will, dated 1st August 1771, reciting Uie will, the marriage of Ann» and 
the portion ; and thereby revoked the legacy o/* 40,000/. given in his said 
will, to his said daughter Ann. 

Afler the execution of the will and codicil, Pinckney Wilkinson pur- 
chased other lands, and 25th December 1781, made another codicil, by 
which he devised diem to the same uses tp which he had alreadv devised 
the Polestead Hall estate ; and further reciting that his daughters had 
been admitted to copyhold lands, and were entitled to such lands which 
had been their mother's, he directed that they, and all other persons^ 
claiminff by, through, or under them, should do every necessary . act 
for settung the same, in like manner as he had by his will disposed of 
the Polestead Hall estate ; and revoked all benefit given by his will to 
«uch persons as should refuse or neglect to do such acts, within six 
months after his decease ; and gave not only all such benefit, bat what- 
ever such person or persons might become entitled, to as his heir at law, 
or otherwise under him, to the same uses (as far as the law would permit) 
to which he had given his manors of Polestead Hall, &c. And where^ 
he was entitled to certain described stocks, and about 7000/. in navy 
bills, he gave the same to his executors, in trust, to accumulate for the 
children of his daughter Ann Pitt, in such shares as the said Thomas 
Pitt and Ann Pitt should appoint. And gave his personal estate, given 
to Ann Pitt for life, to the said Thomas Pitt, if ne should survive his 
wife Ann, until he should marry again ; but, upon his decease, or mar* 
riagej the remainder to take place as in his will. 
f Pinckney Wilkinson died 4>th March 1784, seised and possessed of 

large, real, and pereonal property, and, in particular, of 18,000/. navy 
bills, without revoking his will or codicil, 
t ♦S* ] [*] ^^ further appeared by the bill, that there had been some treaty 

between Pinckney Wilkinson and Mary his wife (5), for the purchase of 
her real estates, which, upon her marriage, were settled to her sole and 
separate use ; and two receipts were proved in the cause, one for 2SiL lOf^ 
as fhe purchase-money for a little farm at Snettisham, Norfdk^ whereof 
she promised to make him the proper conveyance on demands the other 
for 9SQ{. in part of 3106/. which he had agreed to pay for all her -estates 
in any of the Bumhams, or elsewhere in Norfolk, which ^e promised to 
convey to him on demand* (5) 

(5) Ficfciu)te(l)aftf«i, p.51. 

Several 
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Several points arose in the cause ; the first raised by the bill was, 1786. 
whether the purchase of the lands in Norfolk by Pinckne^ Wilkinson was 
bound by the marriage-settlement. And, as to this point, the defendants, 
the Smiths, contended, that the purchase was made with trust-money 
advanced to Pinckney Wilkinson by the trustees for that purpose ; and 
therefore was boundf by the uses declared in the marriage-settlement. 
But to this argument it was answered, on the part of the plaintiflTs, that 
no time being fixed by the articles, within which the purcli^e was to be 
made, Pinckney Wilkinson had his whole life to perform U ; which he 
not having done, the personal estate must be liable to the payment of 
the 20,00(«. 

2. The next question was, whether the gifl to Mary Smith for life^ 
with remainder to her children, was a good execution of the power : and, 
upon this point, the cases of Alexander v. Alexander^ 2 Vesey, 640, and 
MaUtson y. Andrews, Ch. Hil. 1782, (cited aw^tf, p. 26, n.) were cited, 
and said that a distinction had been made in Cavendish v. Cavendish, 
Bi R* 11th February 1782, (also cited ante^ p. 25, n.) between real and 
personal estate : but his Honor being clear upon this point, especially 
upon the cases of Doe on the demise of Broxvnsmitn v. Denny^ Hil. 
29 Geo. 2. (cited 2 Wils. 337.) and Adams v. Adams, Cowp. 651. It. 
was not further urged, but acknowledged that the excess was void. 

S. The next question was, whether, if the appointment was bad, on 
account of the excess, the whole should be considered as unappointed. 
His Honor also stopped the argument (6) of this point, by asking, whether 
it fhoald not go by cy pres, and cited the case of Chapman v. Brovon, 
3 Bur. 1626. 

[•] 4. The 4th point was, whether the codicil revoking the 40,000^. C*^ 1 
legacy giyen by the will, whereas the will gave a legacy, properly so 
culed, of 90,0001. only, the other 10,000/. being an appomtment by 
▼irtue of the power, should revoke this latter 10,0007. also. This question 
was likewise but slightly agitated, it being conceded by the counsel for 
Lord and Jmy Camelford, that the revocation extended to the 10,000/. 
and that Pinckney Wilkinson was become a purcliaser of that moiety, by. 
the fortune given to Lady Camelford on her marriage. (7) 

5. The next point was, with respect to the navy bills. It appeared 
that, at the time of testator's death, he was possessed of 18,000/. navy 
bills ; but, at the time of making the will, he was possessed of little more 
than 7000/. having that day disposed of about 2000/. the doubt was now 
what should pass. (8) 

6. The last question was, whether the transaction between Pinckney 
JVilkinsan and his wife amounted in equity to a purchase of her estate, 
and, if not, whether he should account for the rents and profits thereof,; 
and whether the Smiths must not elect between the estate descended 
from the mother, and their claims under the will. 

These points were argued by Mr. SoUcitor-General (Macdonald) for' 
the plainU^, Mr. Scott and Mr. Hood for Lord and Lady Camelfordi, 
Mr. ^m^fer for the infant defendant, Mr. Price and Mr. Partridge for 
the defendants Smith and his wife. The Reporter was absent when his 
Honor save his opinion ; but it was to the effect following : — his Honor 
declared the will of Pinckney Wilkinson and the second codicil thereto, 
to be well proved ; and that no part of the trust-funds had been vested in 

(6) Noi so. It was aigued on this point on behalf of Mn. Smith, on the authority 
of Humbertton ▼. ffumberstoih 1 P. W. 332. — From Lord Redesdale*9 notes. There it 
alio a note to the same effect in the 3d edition. 

(7) Latd IUde$daU:'n notes refer, as to this, to a MSS. case of Featt ▼. FeaH. 
(8j When it aftierwBrds' came before th« Court, on the MJaster's report, the Lord, 

CkaneOhr hdd the bequest specific; and that several Amds passed which had been pur^ 
dwMd with the navy bills. Fit/e &C. onthi8point,;>oir. 3 voL 16a 
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the purchase of real estates ; that the whole of the trust-funds had been 
i^pointed, or satisfied by the will and codicils of the testator, and by the 
portion advanced on the. marriage of Lady Camelford^ and that the por- 
tion so advanced was to be considered as a satisfaction as wdl of her 
share of the 20,86U. U;. 9d. as of the 30,000/. legacy bequeathed to her 
by the will. He also declared the appcnntment in favour of the de- 
fendant Mary Smith invalid, and that the whole of this share appointed 
to her for her separate use, is, in order to effectuate the testator's 

Scleral intention, to [*] be considered to vest an estate-tail in the lands 
rected to be purchased with that share, in her, Maty Smithy with a 
remainder in fee to the defendant Lady Camdford, And his H,onor 
further declared, that the real and personal estate of Mary fVilkinsony 
settled by the deed of the 13th December 1735, is to go according to 
such of the trusts as are capable of taking effect, subject to the election 
to be made after the accounts directed shall have been taken, and gave 
general directions for an account thereof, and gf what navy bills, 
exchequer annuities, long annuities, and annuities of the year 1777> the 
testator was entitled to at the day of the date of this second codicil, and 
at the time of his death, and whether the same were sold or paid off, and 
how the money lias been applied, to make a separate report as to that 
enquiry; and also whether the testator possessed himself of any part of 
the real or personal estates of Mary Wilkinson^ and declared, that what- 
soever he should so have received is to be considered as a debt due from 
him (9)t to be answered but of his personal estate ; and that the share of 
the simi of 20,861/. 14^. 9^. appointed in behalf of Mary Smithy should 
be laid out in land, and be settled to the use of two trustees in trust for 
her, and the heirs of her body ; she to have the rents, Spc. to her separate 
use, and, in default of issue, to Lady Camelford, her heirs and assigna 
for ever, and reserved all further directions. (10) 

(9) Lord Loughb&rough C. bdd this only referable to any principal sunn, and by no 
xnettii to any rents and profits received during the coverture : his Lordship, however, 
fddtd fl decfauration to that effiect. See 2 Ves. jun. 715, 716. et antea, R. 51. note (4). 

(10) TIm Editor finds the above statement of the decree correspond exactly vrilfr 
, R^. Lib. 
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Carr againsi Ellison. [9th and 1 6th May.'] 
(Reg. Lib. 1785. A. fol. 390.) 

IIY a private act of parliament, money, which had been receitted as Ae 
-^^ price of Iftnds, sold for the pu^E^ose of easy division, was ordered to 
be laid out in the purchase of lands, under the direction of this cotnrt, tor 
be proenred by petition to the Lord Chancellor. Under the uses 
declared by the act, a female infant had such an interest, that she might 
have elected ta take it as money, abeolotely ; but, while it continued 
land, it was aubject to a remainder over. By her witf, tSUe disposed of it 
both ways, as money and land; the will was duly attested to pass refll 
estate. The question w^b^ wlietber the money could pass by tfaia wiH, 
or mvBBi be considered as land; and therefore not to pass by the will of 
an infant. 
[The plaintiff claimed it as lieir at law, ex parte matemd.'} 



(1) And the Courts where it ever interferes, guards against every thing wfcirh nny 
tond to chanige Cfae nature of ffae property ; as between the. rqurcsentiUivw of inlipii^ 
Inmsdcg, &c ^ per tiffimm C. in ITare y. Polhilif U Ves. 878« wl tha wmm 
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r*2 MaHer of the RoUs. — Money to be laid out in land must descend 
as body from generation to generation, Bowes v. The Earl of Shretosbury^ 
5 Brown's Paniament Cases, ^9. The infant was seized of this, as of 
a real estate. During her infancy, she could not vary the nature of the 
estate. In the case of Cave v. Give, a purchase was made, 

with personal estate, but subject to be considered as the personal estate 
of the child during infancy. (2) The court is, in this case, bound, by 
the act of parliament, to fay the money out in land, even though the 
person beneficially entitled might convert it again immediately. A> 
petition must be presented to the Lord Chancellor, agreeable to the 
terms of the act of parliament. (3) 

(2) T/Offd Eldon C. says, in Ware r. PoUdUf 1 1 Ves. 278. *< I hare uniformly made it 
^ a rule, wiwre property of one nature lias been appliedi for the benefit of an tnfiuit to 
** property of another nature, to have an express provision, that if he shall not attain the 
" suEe at which he will have a disposable power, the representative shall not bf prcju- 



in any degree by the act done by the Court in contemplation of the infaiit*« 
" benefit in all the circumstances surprise or aoddent can throw round it. It ia said 
this is the effect of the Court's deplaration. Hiat is not correct ; for the dedaratioaia 
made^ because that is the law applicable to the Case of the infiwt ; and it is, of course^ 
to reform the order. It does not create the right, but b a declaration of a pre-exist- 
inff right so to have the property secured.** 
(3; Hie plaintiff accordingly presented his petition, which came on for hearing with 
the cause; whereupon and '* on debate, &c.*' the Court declared that the plaintiff as 
the heir ex parte matemA of the infant E. S. deceased, was entitled under the act of 
parliament to the sum in question : and he electing to take it instead of baring it laid 
oot in land, ^ fiinds were ordered to be transferred to him. R. L. 
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[Fw^ac. 

The Earl of Tankerville ^aiW Fawcet. [il% 9.] i Cox, 257.] ; 

Jiosier of tie 

(Reg. Lib. 1785. A. fol. 356.) MdU/in' Lerd 

JpAWCETf having contracted the debt in question, which was by Ftenonal citat* 

simple, contract) and did not affect his real estate, devised his real not to exone- 
estate to CohiUep who, afterwards, charged this debt upon the estate, "Jj^® "^ ^ 
so devised to him. ColviUe by his will gave a leasehold estate to his ^^^ted by te^ 
wife, to whom he also gave his personal estate. This bill was filed, ^g^^ m J 
prayine that the personal estate of Colville might exonerate the real, of 
this dAu 

Mr. Scotty for the executrix.' — The rule is well understood, where 
the debt is not the debt of the person whose personal estate is called 
upon, the personal estate shall not be applied, in payment of it, but the 
Uund must go cum onere ; but this was not the debt of ColviUe. — Evdun, 
▼• EnduHy 2 Wms. 591. If the money had been advanced to Cototue, 
himself the personal estate would have been liable ; but it consisted of 
an original di^t of Fatvc^'s, and a large arrear of interest upon that 

debt. 

Mr. MUfords [on the same side.] — In Leans v. Nangle (2), 2d No* 
vernier 1782, it was a mortgage of the wife's estate for her debts while 
sole, and for a further sum borrowed. It was decided, that the estate 
alcme was liable, and the husband only bound to keep down the interest. 

C*] Master of the Rolls, — The general personal estate shall be ap« [ *58 2 

(1) Vide S. P. Law$on v. ffudton, and D. Ancatter ▼. Mayer, antea, I vol. 58. 454* 
nm tfaa Bditor*! notes. Another point also seems to have been argued |n the principal 
caaa. WUe 1 Cox. SK59* See also in the judgment, podea, with' regard to ^ ij>eafio r 

beqyeil 

(9) Aariilsr, 150. and in Mr. Cok'tnoteto^oelyfi ▼.J?ve^yn, SP.W«664.aiidl Cox» 
Ct.Cb.S4a 
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1786. plied in favour of the heir, be he lusres natus or hceres foetus ; but not 

* _, , ^ so as to defeat a specific devise of the personal estate. If this be a 

Earl specific devise, there is no doubt it is free from the debt. If it were 

Tavkc&villk given, in these terms, to a person who was not the general represent- 

agaimt ative, it would be a specific devise ; does it make it otherwise, that, in 

FAwcrf. ^j^ c^e^ the wife is general representative ? I am strongly inclined (8) 

to think that it is a specific devise. (3) 

Where an estate descends, or comes to one, subject to a mortgage, 
although the mortgage be aflerwards assigned, and the party to wh<»n 
it descended, enter into a covenant to pay the money borrowed ; yet 
that shall not bind his personal estate. Here it was a very honourable 
transaction, on the part of Co/vt//e, as to the creditor. The general 
reasoning on the subject is all in Eveli/n v. Evelyn, The specific devise 
is not liable to the debt. Bill dismissed. 

(3) The report in I Cox, 239. states his Honor to have been " dearly** of opinion 
that it was a specific devise. Lord Eldon C. says, in MUnes ▼. Slater^ 8 Ves. 505. 
*• Every deriie of real estate, whether in general terms or not, is in its nature ,q;>edfic." 
The Itesehold there was classed with the real estates. 



Carey against Askew. 



YN this case there were two wills, one duly executed to pass lands ; tlie 
*• latter was a paper of instructions for a new will, which the testator 



did 



[Ft(if ac. 

1 Cox, 24 1, and 
8 Vewy, 492. 
498, 499.] 

Master of the 
Bolls for Lord 
Chancdior. 

[C.byhiswiU 

deviled all his 

freehold and 

copyhold estates 

to his two 

dau^ters A, and AT., and all other daughters that iie might thereafter have, as tenants in common in fee. 

£[• had afterwards another daughter L» He then gave directions for another will, by which he gave all 

Ml real estates to his two eldest daughters, and a sum of 15,000/. to his daughter L. The attorney took 

the' minutes of this second will in writing ; but before it was prepared, the testator died. These minutes 
were proved in the Spiritual Court as a testamentary paper. (2) 

Held, 1st. This paper being provAi in the Spiritual Court is sufficient to pass the copyhold estate. (5) 
2d. But is so totally void as to the freehold, that it will not put L. to her election (4), and she there- 
fore will take her share of the frediolds under the first will, as well as the 15,000/. under the second. 

3d. The testator gave the 15f000f. to his daughter Z>., to be paid to her at 21, or marriage, without in- 
terest for the same in the meantime ; but if she died before 21, or marriage, then the \5fiO0l. was not to 
be raised, but was to sink into the residue of his personal estate. And he directed that out of the interest 
of the 15,000/. certain sums of money should be applied for the maintenance of L. The interest of this 
legacy, b^ood the maintenance, is vested in L* and must be appropriated (5) to accumulate for her 
benefit.] 

■ 

(1) The Editor could not find any entry in Reg. Lib. ; which would have been a mat- 
ter of regret from the defective report of the case, if the deficiencies were not supplied 
by the contemporary notes of Mr. ^oxy Sir Samuel Momillyt Lord JHedesdalet and Lord 
BltUm C. 1 Cox, 241. and 8 Ves. 492. 496, 497, et tU sujird. The Editor puticulariy 
derires to refer the Profession to them ; and especially to the point of election, which 

*Mr. Broum has wholly omitted. "Die additions, &c in the text above between {brackets 
are from Lord Bedadale*B notes. 

(2) See Dyer, 72. a. In which, before the stat. of frauds, a vriU drawn fhim notca 
taken down in writing by counsel from the testator's mouth, was held sufiident to n*— 
lands. From Lord Bedetdale*t notes. 

. (a) Lord Redetdale*B notes state Tuffnell v. Page, which is reported Bam. Ch. 9. and 
2 AtL.37.-l4/bavc been died in the opening for the defendants ; estabUsking the pwU as 
dear kn»t ' ^Hod the report of the principu case by Mr. Cox mentions that the M. R. 
would, not put the counsel to argue it. Upon Tuffndl v. Page, weeper Lord JTonf- 
widce C. in Attorney General v. Andrcips, I Ves, 225. And in Tuffnell v. Page, (as in 
2 Atk. 38.) the Lord ChanceUor reforrcd to Attorney General \, Barnes, 2 V«m. 5M. 
as having settled the doctrine. See also Harpr. Co. Litt. 1 1 1. b. 
Election. (4) The Editor wishing to render thb ^tion as complete as lies within his . limited 

powen, thinks the F^ession may be gratified by having the circumstances of the case^ 

14 as 
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did not live to execute [or even see] : this latter Imd been proved as a 1786. 
i|vili ([in the Ecclesiastical Court ; and administration granted accordingly 
upon suit.] 

In the [unexecuted instrument] the testator had given the plaintiff 
15»000^. to be paid at twenty -one, or marriage, with interest in the 
mean time ; but, if she died before, to sink. This raised a question, 
whether the legacy should be appropriated, and whether interest should 
be paid, or no' interest be raised, till the legacy was payable. 

K~hcre was a distinct provision out of the interest, for maintenance.] 
e other question was, whether copyholds, surrendered to the use of 
the will, would pass by the will not duly attested to pass lands, [which 
was not even seen by the testator, being only the fair copy of a draft 
prepared by his attorney, and altered by the attorney in pursuance of 
the testator s directions (6) ; but after the testator had left him.] 

[•] Upon the opening, his Honor alluded to TuffneU y.Page(% in [ ♦SQ ] 
the note on 2 Wms. 261 . 

Mr. Mamfidd and Mr. Madocks (for the plaintiff.) — In order to pass 
the copyhold, it must be a writing signed by the testator. This is ex- 
pressly requfred by the statute of frauds. This writing is not a regular 
writing (8) ; it is only an instruction upon which to form a regular 
writing (8) : but it is insisted, that, for this purpose, whatever the eccle- 

as to Uie point of election, stated here in one connected view, from the notes of Sir 
Samud RomiUjf, and of Lord Etdon C, as in Sheddon v. Goodrich, 8 Ves. 429-496, 497. : 
In Carew o. Askew, which is not reported upon this point, the father of the plaintiff 
seifed of copyhold and freehold estates, the latter surrendered to the use of his will, by 
his wiii dated in November 1773, charging his real and personal estate with his debts 
and legacies, devised all his freehold and copyhold estates to his wife for life, and after 
her death to his two daughters, and any he mi^t have by his wife, equally share and 
share alike. He had two daughters, defendan's, -and afterwards another, the plaintiff, 
faj a second marriage. He afterwards made instructions for a will ; but died before 
" execution, charging his debts and legacies, and giving to his dau^ter by his second 
** wife 15,000^. with a direction for maintenance. He then gave all his fiieehold and 
** copyhold estates, and the residue of his personal estate, to his two daughters by his 
** firit wife. Probate of the instrument was granted as to the personal estate. It was 
** oootended by the plaintiff, that the copyhold estate did not pass by an unexecuted wOl. 
<• Another question was as to election by the plaintiff. Lord Kenyan said it was not a 
** cue of election. In that case. Lord Redesdale cited Stapleton v. Lord CoUMle to the 
'< same effect.*' From Sir Samuel RomUiyf^ note. 

The Master of the Rolls (SUir Z>. Kenyon) also said, that as his powers of discrimina' 
tion were far inferior to those of Lord Hardwicke, he could not find himself warranted in 
agreetog altogether with Boughton v. Boughton, 2 Ves. li?. — From the Editor's MS. note 
of the statement of Sir Samuel RomUly on the above occasion. 

Lord Eldon C. says, ** I have looked at my own note of Carew v. Askew ; and Mr. 
** RomiUy*% account of it is very correct Mr. Mansfield argued in support of the dia- 
" tinction between BouMfUon v. Boughton^ and HearLe v. GreanJbank, I argued it on the 
** cnher side ; and mentioned most of the topics, that have been argued on that side in 
'* this case. Lord ITenyon said, the distinction was settled, and was not to be unsettled ; 
'* that if a pecuniary legacy was bequeathed by an unattested will, under an express can' 
** dition to give up a real estate by that unattMted will attempted to be disposed of, such 
** condition being expressed in the body of the will, it was a case of election; as he 
'* coold not take the legacy without complying with the express condition. But 
** Lord Jtenyon also took it to be settled as Lord Hardvdcke has adjudged, thai jf 
** there was nothing in the vUl but a mere devise of real estate, the will was not capable 
** of being read at to that parti and unless according to an express condition the l^^acy' 



«« was given so, that the testator said expressly, the legatee should not take, unless that 
** coodnion was complied with, it was not a case of election. The reason of that cftt- 
«* tisictkm, ^it was acs intkgra, is questionable. After the doctrine has been so long 
*• sdticd, (though with Lord Kenyon / think the distinction such as the mind cannot weU 
** Jattgn upont) it b better the law should be certain, than that erery Ju^ge should spe* 
** culate upon improvements in it.** 

(5) Vii£ S. P. Green v. Pigat, antea, I vol. 103. and the notes. 

(6) See note (2) in the proeeding pi^e. 

(7) See note (3) in the preceding page. 

(8) LocdJB0(leiilafe*« notes stetettib** not** to be <*fAe/acl.'* 

siastical 
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siastical court calls a will shall be sufficient. If that be sOy a nuncnpa^ 
tive or parole toill would eh. (9) A surrender has no operation without 
a declaration of uses, which is here wanting, Wagstaff v. Wagtifff^ 
2 Wms. 258. 

Then, as to the question, when plaintiff is entitled to the 15)000/. She 
is entitled immediately. The money must be immediately appropriated, 
and the interest must accumulate for her benefit. 

Mr. Attorney General and Mr. Scott argued — that the copyholds 
passed, and the legacies did not vest. 

Master of the Rolls, — The first point is as to the legacy of 15,000/. 
If there were no direction as to interest, the law is, that, where a parent 
gives a legacy to a child unprovided for, the child shall have interest 
from the day of the parent's death ; but here the interest must pass by 
the veiry words of the will. 1 think the money must be immediately 
raised, although the child rikay not live to attain the age, or day of mar- 
riage. Green v. Pisot, (ante, vol. 1. 103.) 

2. Respecting the copyholds, I hardly expected to hear it so seriously 
argued. It has been held, that a will, received by the ecclesiastical 
court, will govern the surrender of a copyhold. It would 6e removing 
landmarks to entertain a doubt upon the subject. I am clear, therefore* 
that the will passed the copyhola. 

(9) See note (2) page 57. 



[♦60] 

[S. C* moreoor- 
rectlj 1 Cox, 
945.] 

Master of the 

MtoUtJhrLord 

CktmceUor. 



Eftate devised 
to be sold for 
payment of 



[*] W£BB against Jones. iMay 1 6.] 

(Reg. Lib. 1785. B. fol. 361.) 

on.— rpHE testator devised his real estate to be sold, and the money to 
Exoneration.— J. arise by the sale to be applied to pay mortgages and other debts (1), 

the residue to be added to his personal estate, 

' The only question was, wnether under this devise, the real estate 

debts [andiega- should exonerate the personal estate. 

ties, in the first Mr. Richards contended these words were not sufficient. That in 

d^'^A^ '^^ order to be so, there must be a destination as to the estate to be sold for 

teedA he am' ^® mere purpose of the payment of debts. Here was only a direction 

inrndetiM^and *^ transitu, and the woros do not necessarily imply that the personalty 

directed that in was to be exonerated. The trustees are not under thb devise bound to 

certain oontin- 

fltaat»aDiBc£vadtLxaioMA'esAwi^ Under this directioav 

peld, the testator's interest was manifest to exonerate the personal estate. (1)] 

(1) See Mr. Cox*s rqport of this case* in the first vol. of his Bepopts, 245. It weppmn 
from Reg. Lib. and from thence, that " as to lAtf rtadue of the purchase-money to arise 
** from such sale, he gave the same** in moieties ; one of whidi was for his daug|itar 
JUorvy her executor*, admmutratort, and auignt : the other was on certain oontingeMea 
for me children of his daughter Ann* And in case they aU should die under S4, he di- 
rected that such moiehr tkoM nmk info, and 60 deemed mgaxioftke remdMt tfhitpertomai 
atate, and be paid and ^iplied as his personal estate was theremafter given and dispo e wf 
of; and he directed that the rents till such sale should be applied to the use of his dbngii- 
ter Ann, her executors, adminutrators, and assigns. Beg. Lib. Hiis last clause ia not 
in Bfr. Cox*s report, but in connection wUh the gift of the other moiety to Mary, ** her 
** executors,*' &c. it seems ly no means immaterial to shew the intention as to a tet^ «of^ 
version of the real estate in question into personalty. 

Upon the cases of exoneratioo, &c. see StamaellY, Waike, and D. of Jncatter v. ^fi[^er, 
antea, I voL 144. & 454, &c. with the Editor's notes and refeteaces : and see p»tu»- 
larly Stephenson v. Heathcate, I £den*s Cs. Ld. IJbHh, 38, &c. JSootk v. MmdeU, 
I MeriT. 199, &c S3€, 257. Gitims V. Stede, I SwMHtOB, 84, &c 

seH 
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sell the estate immediately, yet the debts must be immediately paid r 1786. 
that must be out of the personal estate. The residue being deTised« 
may be taken as a specific legacy, and yet mi^ be liable to debts, 
French v. Chichester , 2 Vern. 568. Express words are necessary to ex- 
empt the personal estate, S Wms. 325. Samtoeil v. Wakey antey vol. 1. 
144'. Duke of Ancaster v. Mayer y Ibid. 454. 

Master of the Rolls. — I have no doubt about this case. The gene* 
ral rules are very clear that the personal estate ii the fund first liable,, 
and that the testator cannot exonerate it without substituting, another 
fund. But there is no magic in words; no peculiar form of expressioa 
is necessary in order to exonerate the personal ^tate. If the intention 
of the testator be evident to exonerate the personalty, it must be ex- 
onerated. 

Here, the intention is beyond all doubt, (I lay no great stress, but I 
I must lay some upon the words,) '^ when sold, the money to be applied 
*^ to the payment of mortgages, and all other debts/' If one was to 
ask tlie testator what he meant, he would say, to pay all the debts. This 
is a stronger case than that of Mayer and the Duke of Ancaster. The 
testator has directed the residue to be added to the personal estate (2) ; 
but, according to the construction contended for, that would be gone. 
I must declare, tl\^t the money arising from the sale is to be applied in 
payment of debts, in exoneration of the personal estate. 

(8) ** Now tki» U incompatible wUh the idea that the jteraonal estate ahtmld be appikd m 
" thejirsi instance" Vide 1 Cox, 2A6. 

[SL CI not a P^ 

[*] Geast asainst Barker. 

-' ° Master if tk€ 

1 1 \ BoUsfir Lord 

^^' ChanceOor. 

^T^HE bill was filed for a discovery of the quantity of coal and coke, Bill for rent of 
^ sold from amine, let by plaintiff to the defendant. The bill stated J ™>n« retoined 
the reservation to be one shilling for every stack of coal sold, one «^!^''2Ji^!|^ 
^^hilling for every such quantity of coke as should sell for as much ^o try ^inuc 
money as a stack of coal should sell for, and one shilling for so mach as to the quan- 
coal (of an inferior species) as should sell for the same sum as a stack of tity of coal 
coal should sell for. The bill further prayed an issue, to try what which by th« 
f|iiaBtity a stack should contain, suggesting that a stack (by the custom ^^^SS^ co^- 
of the couBtry) should not be more than seventy-two cubic feet. The ^ted s sta^ 
.iefendaDt, by his answer, insistedi a stack ought to contain eighty-six the reaemtbn 

cubic feet. being is. per 

The queftM was, whether the bill should be dismissed in the first in- "^*^ (^^ 
stance, or retained for a year, with leave to try an issue. 

Mf. Pric^ and Mr. Scott (for the defendant), — pressed that ihe bill 
should be disnmsed, the remedy being solely at law. That, fmd the bill 
been demurred to, the demurrer must have been allowed ; for that at 
law they woM have only to ascertain the size of the stack, and to apply 

(1) No entry In Utg. lib. on iIiIb ooeMliii; ha the btB teas aftertoafds diititsUed. 
nig. lib. 1787. A. foL 353. b. 

(3) So* IT. Grant M. R., in Harwnd ^.O^^msdtr, 6 Ve&925;. referring t9 tkk ease, 
'iMf%t ** it b not a ne c cMai y consequence tluit the CoUrt will not ultimately detanaint 
** ngiinst the plaintiflii la equity, because the bUl has been retained ; and if I am i|0t 
•' wJBliiiii, Leid JfiMon disnined that biH.*' It appears fWxm R^. Lib. that it 
*' wmsdkmiMmdf mpoa ttw plaintMP'e eiwti motieo. Hud e c ^ w e itt of th« dmidant, on tite 
** IM Apritt 178S. (Reg, lib^ 1787. A. fbl. 952. b.) 

the 
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• Gear 

against 
Bajikek. 



the discovery of the quantity sold, which they had obtained from the 
answer. It was to be presumed the answer contained this discovery ; 
if it did not, the plaintiff might have excepted to it on that account. 

Mr. Attorney General and Mr. Lloyd contended. — The biU ought 
to be retained : that they could not prove the quantity sold, a great 
deal of it not having been stacked ; so that the proportion could not be 
ascertained. 

The Master of the Rolls said. — If it was now necessary either to de- 
cree an account, or to dismiss the bill, he would do the latter, as he was 
clear the remedy was at law : but as there was a middle way, which 
would have no evil consequence, but deferring the defendant's receiving 
the costs for a year, and, as some difficulties might arise at law, he 
would retain the bill for a year, in order that the plaintiff might try the 
issue at law. (2) 

(2) See note (2) in the preceding page. 
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CkanceOor. 

An account 
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Hberty to sur- 
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falsify. 
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[♦] Brownell against Brownell. 
(Reg. Lib. 1785. A. fol. 632. b.) 

THIS was a bill to open an account settled ten years before the bill 
med. 
It was a devise by a fatlier to his two sons, the younger of whom, the 
plaintiff, was a minor, and the jelder, the defendant, adult, of four sloops 
m the Custom-house service. The share of the infant son was to be 
laid out for his benefit, until he should attain the age of twenty-three 
years, then to be paid him for his own use ; and if he should die before 
that age, the whole w^ to go to the defendant. The defendant took 
possession of the property, and, upon the 22d October 1772, he met the 

f)laintiff, and told hun he had stated the account ; and there was a b^ 
ance due of thirty-nine pounds, which he paid to him : and the plain- 
tiff from confidence in his brother, accepted. Afterwards he found a 
pocket-book of his father's, in which the value of the ships, and the 
price at which they were let to government, were stated, and occasioned 
nim to make further enquiry : in consequence o£ which, he found se- 
veral gross false charges with respect to the price at which the ships 
sold, and the waees from government. The defendant had given creait 
for less than half he had received; he had charged, for repairs of one 
ship, double the sum - for which he sold the ship in the course of the 
year, and other very gross errors ; on which the plaintiff filed this bill. 

Mr. Scott (for the plaintiff), — stated this case, and contended it would 
not be enough to surcharge and falsify, but that the whole account 
must be opened. Here uie elder brother was a trustee, for the de- 
fendant ; all the articles were grossly fallacious ; the accounts were dif- 
ferent in the different answers. No vouchers had been given up, and 
the account was settled in confidence. And although, where a fair and 
just account is settled with an infant, it shall not be opened ; yet^ 
where it is un&ir| it shall be opened, 2 Atkjms, 119. even notwithstand- 
ing death has intervened. 

^^r. Price and Mr. Mansfield (for the defendant), — insisted the elder 
brother was not in this case a trustee for the younger ; the settlement 
was at the end of two years afler he became . entitled [*] to the 
moiety. Only four articles in the aocount are attacked, and the plain- 
tiff wants to nave the whole unravelled. The plaintiff had the account 

sent 
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sent to him before the payment of the balance ; and there is no proof 
in die cause of the surprize charged in settling of it. 

Maater of the RM, — This case has not been over-rated, in saying 
the brother was a trustee for the plaintiff. It is to be wished, in set- 
tling such an account, that the Touchers should be forced upon a young 
man. If the application had been recent, I should think this a case for 
opennig the account : but where, there has been an acquiescence for 
eleven years the labouring oar is upon the party calling for the account; 
There are several items m this account objected to with great force. 
The 521, lOs, for sundries. As to this, if I were to let in the objection; 
I should throw innumerable difficulties in the defendant's way, as the 
charge consists of many articles. The 50/. received at the Custom* 
house : upon this alone I should not send it to the Master. But there 
are other items of a diiferent nature ; 47/. is charged as paid to the auc- 
tioneer, who swears to have received only 12/. 6s, If this can be ex- 
plained, it will be right to put it in the way of being so. So, of the sale 
of the ship HoUis, it is fit that should be enquired into. The matter i^ 
not sufficient to open the whole account, but it is sufficient to answer 
the calls of justice to let the plaintiff falsify the price of the HoUis^ the 
sum paid to the auctioneer, and the Custom-house account. (1) 

(I) [" The pkintUr baring falsified the account before the Master, to the amount of 

" aoOC and apwards (the whole being about iXXXV.)/ ^^^ cause came on for further di. 

'* rcdioiia oa the 24th of May, 1787 ; when liis Honor decreed the defendant to pay the 

** bfilimi^. widi 4 jter cent, interest and costs. — From Mr. Cox*s MS. note. The 

Editor finds it agree accordingly with Reg. lab. 1786. A. fol. 472. b.] 
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Cooper against Forbes. 

(No entry.) BoU^iiMa,. 

HIS Honor determined that a child^ in ventre sa mere, shall riot take Infant inventre 
under a bequest to the children of A. living at the death of the » *n«rv* 
testator. He felied upon the cases o^ Ellison v. Airey^ 1 Vesey, 111. 
and Pierson v. Garnet, ante, p. S8. 



[♦64] 
[•] MiLBouRN against Milbourn. i Qox, 247. 

and 15 Ves. 

(Reg.Lib. 1785. B. fol. 296.) 4oa405.] 

llotfr sane day. 

C CLAYTON MILBOURN being seised of real estates, and possessed of Copyhold wiU 
^ leaseholds in Kent, Huntins£inshire and Cambridgeshire, and par- "^.P^S,*'^ * 
ticularly of ttno copyholds in Huntingdonshire and Cambridgeshire, by ^^LgtzoAia' nor 

will a surrender 
be mpplied for a wife by general words, where there are other estates to answer tfa« description. (1 ) 



^1 



1} Vide S. P. Byas v. Byah S Ves. 164. and Supplement to Vesey, sen. 315, 316.. 

U is to be obierred that a considerable alteration has been lately made in the law rebi- Necessity of 
tive to copyholds by the stai 55 Geo. 3. chap. 192., which dispenses with the necessity of vamaknmm 
m wanmdtr in respect of all testators dyins after the passing of that act, upon payment dispensed with 
lij the pcnpot entitled or claiming, of all duties, fees, &c. that would have been due and by slat. S8 G. 3. 
fMjablo in cise m aurreoder had bwn made. It is also to be noticed, that it 9Cfnu mott C.19S. 
a d mm tb ie to sumnder to the use of the will in every case where it can be done, notwidi- 
•l a nding tho benefit of the act. See Scrhen on Copyholds, 129. The act in question 
is Inserted, idid. p. 6ia 

will 
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will dated 11th May 1723, [af^er declariDg he meant to dispose of aU 
his estates, &c.] deviaed all his messuages, farms, lands, tenements, and 
hereditaments, with the appurtenances, in the counties of Huntingdon' 
shire and Cambridge Aire ^ to his wife for life, and, after her deceasei to 
his eldest son, Clayton Milbourn^ in tail, remainder to his second soa in 
tail, remainder to his wife in fee. The eldest son, who lived many ytan^ 
never made any claim of the copyholds,, whicii were not surrendered to 
the uses of the will. 

[The question was, whether, as die testator had not surrendered hw 
copyhold estates, they would pass under the general devise; and 
whether the court would supply the want of a surrender in favour of the 
wife, (i) ] 

The Master of the RoUs (3) held, that the copyholds, not being sur- 
Tendered, did not pass. [Bill dismissed with costs, £L L.] 

(2) See 1 Cox, 247. and 15 Ves. 40a 403. 

(3) Mr. Cox states the judgment as follows : — '< 3f. R, Tlie geneial rule ii, tbat 
wherever ii is apparent that the jwrly m^m* to inehtde c<^j^hold premises in a devise in 
fiivour of creditors, or wife or diildren, $kfi Court will supply a want of a surrender to tke 
use of the will* The only question theaplbre is, wbetlier the party here meani to com^ 
prebend the copyhold premises, under db« geiMnU terms ho has made use of. !■ aH 
cases (espedally relating to real property), it is very fit to abide by the rules already 
laid down, which are properly called the hmdi-marks of ^iroper^, although I mutt ^ 
mit* I think some of the cases have bean carried too iW» As to Drake v. Raimssmt 
1 Wms. 444. I cannot understand Lord MacdejfleUTB distinction between the $0fm and 
the creditors, [a] However, t am glad to find -ether cases which will guids pfte ia 
this. In Ross v. Ross, I £q. Ca. Ab. 124. i| is ^Med, tha<k where there nvt AirfwH 
lands to satisfy the words of the will, the copyhold will not pass. To the same cfltct 
is Haslewood v. Pope, S Wnis. 322. Copyholds, ' not being in their naliire ol^eols df 
testamentary disposition, shall not be suppoa^ within the inteitition of the testator, un- 
less he has shewn such intention by surrendertng them to the use of his will ; or in, ease 
the words of the ynll cannot be satisfied othdnuise ; and then, in faarour of creditors, wifSp, 
or diildren, the Court will become auzOiary to the imperfect disposition. I do not 
Test much on the particular wording of the will, although it certainly appeara to be 
drawn by a skilful person ; and ttarefore the tedinic»l words made use of, which 
apply peculiarly to ftrediold holds, have some weight However, I proceed prindpaUy 
on the authorities decided by Lord Tolboi (Morris ▼. In^edew, 3 Wma. 96. fflntiami 
▼. P^, 3 Wms. 322.) and Sir Jos^ Jekt^ (bodi men of oensummate knowledge) ; 
and, as there are in tfds case freehold Iqnds to answer the words cf. the dense, ItkitSihe 
defect of the surrender ought not to be supplied as to the copyhold. 

[a] *' This is now frdly explained,** per Lord Sldon C. in Church v. Mundy, 15 Ve». 
400. and Judd v. Pratt, ibid, 390, &c 
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Earl Bathurst against Burden. 
(Reg. Lib. 1785. A. fol. 440 b.) 

BILL that the defendants, lessees of Che plaintiff may be decreed to 
keep Ae sills [of fisJi-ponds] in repair, and be restrained, by in- 
junction from obstructing tnem; and from erecting any ^rther buildings, 
they haying begun such as would interrupt the prospect from the plaiiiti^s 
liouse, and would be disagreeable objects. (2) 

auo in this ease 

iwtiain e d a tenant fVom building, so as to interrupt his landlord's prospect. Sedqueere .'] 

&c. ye$ |he Court framed an order so as to obtain the effect, by restraining the defisndant^ 
inywKr^g the pkontiff', by conUnuing to keq> the canals, banks, or wears, out of nyoir, 
or diverting the water, &c. &c. &e. Lane v. Newdigate, 10 Ves. 192. 

(2) Notwithstanding what is said in this case, as to restraining the erection of build- 
ings 



to 

bill (bran in- 
junction to ro- 
fminimuring 
4ib-ponas over- 
ruled. (1) 
[The Court 
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This was a general demurrer for want of equity. 

Mr. Mansfield and Mr. Lloyd in support of the demurrer. 

The lease amounts to a covenant to keep the sills, banks, &c. in re- 
pair. The bill goes on to state, that the defendants have erected more 
buildings than Lord Bathurst expected they would ; and there is no 
covenant in the lease that they shall not do so. This is not a bill to 
stay waste, but only brought upon an apprehension [*] of being injured ; 
where the party will not stay till he is so, and then apply to a jury. The 
jeoond part of the prayer is, that they may be restrained from obstruct- 
ing the sills, to prevent the overflowing of the water. This is not ths 
n£ject of an injunction. If any thing was about to be done . which 
would occasion irreparable, or perhaps great, mischief, that could not be 
remedied, the Court might interpose ; but here tliere is no mischief; but 
that the stewponds may be overflowed, and the banks hurt. The next part 
is to prevent their building. This is a prayer to prevent their improving 
their estates : these is no covenant in the lease not to build. In cases 
where there are covenants to expend all the dung upon the estate, or to 
cultivate in a particular manner, on a breach, 3ie Lord Chancdlor has 
not thought it a case for application here, but that it only was in da- 
mages. (S) 

Master of the Rolls, -^ This court will not interpose where the matter 
h merely in damages ; but here a nobleman, having a scat, has granted 
privileges to the defendants, which they are using in such a way, as in- 
terferes with his pleasureable enjoyment of his property. (4>) The Duke 
of Beaufort obtained an injunction against persons who were building 
near him, to prevent their building so high as to obstruct the lisht of his 
windows, in tne house now Gloucester House • So, in Lord Ktlmorey v. 
Thackeray^ Lord Kihnorey had granted lands on the river Dee^ with 
covenant to keep the banks in repair, the court of Exchequer were of 
opinion it was a proper subject for an injunction, as the verdict of a 
jury would be an imperfect remedy. So, in a case where a tenant 
was plowing up a bowling-green. In this case a damage is expected 
to be done to the flsh-ponds, which in many cases are very valuable. 
I think I should not stop this cause in the first step ; I should have been 
denrous ; if compelled to it, to have made a precedent ; but am glad to 
be sble to find that of Lord KUmorey v. Thackeray. 

Demurrer over-ruled. 
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ingi which interfere with a nobleman's, or any man's, *' jUeaturable pt^foj^meni ^hii pro- 
" P^'^*** <^^ a jurisdiction to restrain a person from building on ground which belongs 
to him, whether by lease or otherwise, can never be maintained upon the mere founda- 
tion of inierrupdng another* t prospect. Lord Hardwickc repeatedly refused such attempts 
in the strongest language, and Lord Eldon C. has &^ oflen, disclaimed such an inter- 



See in Morris ▼. Ld. Berkeley ^ and Attorney General v. Doughty, 2 Ves. 453, 454. 

FW*mongeT*s Company ▼. East India Gmipany, 1 Dick. 165. 165. and Attorney General 

T. Kickol, 16 Vcs. 558. 541, 542. 

It a pp e a rs from these cases, that <' whoever comes into equity on such a ri^^ mnst 
found it either on the defendants* buUding^ so as to stop ancient fights, or else on same 
agreement, either prowd or reaso n ably implied ;" '* that a diminution of the value of 
Ae premises is not a ground ; and that the Court wHl not interpose on every degree of ' 

«* daifapning ancient lights.** — Seeprr Lord Hardwicke and Lord Eldon C. ubi Jiipro. 

(3) It is now, however, usual to realrain tenants firom removing hay, straw, dung, &c 
or neling \co u i nr y to thdr express covenants* See Kimpton v. Eve^ S Ves. & B. 549. 
^mrrier v.* Psarksst per Lord Eldm C. 95 Jan. 1811, &c. &c. See alio PraU v. Brett, 
S Miidd. Rep. e5. 

(4) But see note (S). 
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beiiig only te- 
nant for life« 
not bound to 
diicoTer whe- 
ther he himself 
had notice. (I) 



[♦] Sweet against Southcote. 
(No Entry on this occasion.) 

'T^HIS was a bill to discover whether the defendant, who was assignee 
'- of a mortgage, had not notice that tlie original mortgagor was only 
tenant for life, stating that the title- deed, by which this appeared, was 
in the defendant's hands. 

The defendant pleaded that he was assignee of the mortgage for 
valuable consideration, and through many assignments, from perROOS 
who had no notice. 

It was argued, that this plea was not good ; for it should have stated 
whether the defendant, personally, had notice. 

But his Honor allowed the plea, holding that th& plaintiff could not 

call upon the defendant to shew whether he had or had not notice; 

for whether he had, or had not, was immaterial if those through 

whom he claimed had not ; he having tx right to avail himself of their 

being purchasers without notice. (1) i 

# 
(1 ) See Mr. Beomes* £lem. of Pleas in Equity, p. 243, and tlie authorities in tb* not& 
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There shall not 
be two demur- 
rers to the same 
bill, but if a de- 
murrer to the 
original bill be 
over-ruled, 
there may be a 
demurrer to the 
amended bilL 



Bancroft against Wardour. 

(Reg. Lib. 1785. A. fol.4S8.) 

npHIS was a demurrer to a bill for an injunction, and account of pro- 
-'^ * fits in selling drugs ; the answer admitted importing only, not selhoff : 
but Uie principal objection to the demurrer was made l)y Mr. Mansfiaa^ 
that there had been a former demurrer to this bill, which was over-ruled 
by Lord Chancellor ; and there could not be two dilatories. 

His Honor said, that he remembered a rule laid down somewhere, 
that, after a demurrer over-ruled, there could not be a second demur* 
rer : but that it was an answer to that rule, in this case, that this was 
an amended bill. 

The demurrer was over-ruled on another ground, that the plaintiff 
had stated a partnership, and prayed an account. 



C *67 ] [♦] Roundel against Currer. [24. 26, <$• 27 il%.] 

MatUr ofikt 

^^fiZ ^^ (Reg- Lib. 1785. B. fol. 59S b.) 

Chaneettor. ^ ° 

^"^^f^^r^ fi^fl^H CURRER, by will, dated 5th August 1778, devised her 
^i^ingi^eitate ^^ estates to John Richardson for life, without impeachment (d 
Ibr launder 

the will ciSarok Currer, with remainder in tail to Hemy JSidbonffon, devised his own esUte, together widk ite 
ettate under the will to trustees to uses by which the tenant in tail would take only a life-estate, but fst- 
vided that his own iestates should not be conveyed until the tenant in tail should suffer a reeovtr/ri*^ 
bar the remai nders in the former will. Henrsf Richardson did acts of ownership, and prepared tii,^ 
never suflbred, the recovery, and died. — This is not a case of election, but a condition precedent wfaid^ ^ 
tenant in tail not having performed, John Richardson Currer^ own estate never vested, and (he esttte of 
Sarah Currer is not affected by it. (I ) 

(1) S. P. D, of Montague v. Ld. Btaulieu, Dora. Proc. 3 Bro. P. C. $77. oc»^ 
edition, and 6 vol. 232. folio edition. S. C. Ambler, /133, 534. marginal note. 

wastes 



Cl'aasb. 



IN THE Court of Chancery. ' £ 

waste, provided he took the name of Cnrrer ; remainder to his first and 1786. 
other sons, in tail male; remainder to her cousin^ Richard Richardson f ^ \ , -* 
son of her cousin Henry Richardson^ in tail male; remainder to {Henri/) Kookdsl 
the second son of Henry Richardson, in tail male ; remainder to tJie against 
right heirs of Doro^Ay Currer: and gave the first and other takers, '^•--— 
powers of jointuring, and to provide portions for younger children. 

After the death of the testatrix, John Richardson entered and took 
the name of Currer. The personal estate not being sufficient, and there 
being a charge, he sold a small part of the real estate for the payment 
of debts; and, in order to avoid the sale of more of the land, paid 
5000^ of the debts with his own money, and took assignments of the 
debts. 

Henry Rtckardsouy and Richard his son, the devisee over in tail, 
both died in the life-time of John Richardson Currer^ by which the re- 
mainder in tail rested in Henry Richardson, the second son. 

John Richardson Currer purchased additional estates, and, being de- 
sirous that the two estates should go together, he made his will 10th 
OdobeTf 176S, reciting the will of Sarah Currer, and the other matters 
before stated : he devised, all his own lands (except one estate otherwise 
disposed of), and also the lands devised to him by Sarah Currer, to trus- 
tees, to be by them conveyed to other trustees, to the use of Henry 
Richardton for life ; remainder to his first and other sons in tail-male ; 
remainder to the plaintiff Roundel, and his heirs male, in tail-male; 
remainder to the daughter or daughters of Henry Richardson ; remainder 
to his own lUit heirs. The devise is upon express condition, that Henry 
RicAardsam ttiould, within six months, suffer a recovery, and bar the 
remiuoden in Sarah Currer % will, and convey all her estates to such 
persons, Sfc. as were declared by his will as to his own estates, and no 
conyeyancfD of his estates to be made before Henry Richardson had suf- 
fered the reoofwery ; and, in default [*] of his sunering such recovery, 
to conrey his estates to other trustees, to the use of the plaintiff Roundel 
tor Ute, with remainders over: and, in case Henry Richardson should 
comply with the terms of the will, then he was to have powers of jointur- 
ing and raising portions for daughters, if he should have no male-issue, 
pronded there shall be contained in such conveyance a proviso to compel 
Henry Richardson, and the husbands of any women who should come 
into possession, to take the name and arms of Currer, and declaring this 
to be a condition precedent to the vestine of the estate. 

By a codicil (not having disposed of his personal estate), he gave his 
personal estate to Henry Richardson, on condition of his performing tlie 
conditions in his will ; and, if he should refuse so to do, then he gave it 
to trustees to lay out in lands, to the uses declared in his will as to his 
own estates. 

After the death of John Richardson Currer, Henry Richardson proved 
the will, entered, and took the name of Currer, and did various acts, 
which, in case of a freehold estate, would amount to an election, and 
made preparations for suffering the recovery, but died before the recovery 
WIS completed, without issue-male ; but left his wife enseint of a child, 
which proved a female. 

Henry Richardson Currer was heir at law to Sarah Currer, John 
^UckonUon Currer, and Dorothy Currer, consequently his daughter was 
■<*• If Henry Richardson had performed the conditions of John Ric/iardson 
C^mtr*% wiil, the ipihrntAff Roundel was entitled for life to the nossession 
®^,bath his and Sarah Currer^ estate ; if not, upon his death, the estate- 
J*fl was spent, and the reversion to the right heir of Dorothy Currer, was 
'^len in and went to the infant daughter. 

The bill was filed by Roundel, insisting that the acts done by H^ftry 
'^*€kardspn Currer were a su£5cient election to lake under the will of 

VoL.IL E JohM 
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1786. John Richardson Currer ; and therefore praying a conveyance of both 
v^y ^ the estates under that will. 

R9CNDCL Mr. Scott for the plaintiff, stated the case at large, and was supported 

og^it by Mr. Graham and Mr. Lloyd to the following effect : 
CLAtsH. [• ) Two questions arise m the cause, 1. What was the intention of 

f ♦SQ 1 John Richardson Currer, with respect to the estate which came from 
Surah Currer. 

2. Whether the acts done by Henri/ Richardson Currer are luflicient 
.to bind his daughter. 

It may be first necessary to consider the interest of Roundel in the 
purchased estates of John Richardson pCurrer, He is entitled to take 
the possession of the purchased estates, and also of the personal Mtate 
of John Richardson Currer (at all events), to be laid out in land. If 
there was not such a right as to entitle us to the real estate, yet we 
should be entitled to the personal estate. It was not necessary Hewry 
Richardson Currer shoula do the acts to entitle us to the personal 
estate. 

At the time of making John Richardson Currer % will, he was tenant 
for life, and Henry was tenant in tail. The testator's wish was, that the 
estates should go together, and be united. For this purpose, he has 
required that a recovery i^ould be suffered. It is mentioned as the 
means, but is only subservient to the principal intention, that the estates 
should be united. If therefore he complied as far as he could duiing 
his life, and did acts which would amount to an election in the case of 
an estate in fee, the reversion in .fee would be bound, Douglas, 65« 
Statham v. Bell. Even take it strictly as a condition at law, if prevttited 
by death, it will be held to be performed, Touchstone, 144. Much more 
in this case where it is only a conditional limitation, PuUeneu ▼. Lord 
Darlin^on. The court wiU not call for a strict execution, if the con- 
dition IS complied with as nearly as possible. In PuUeney and Lord 
Darlington, Lord Chief Justice De Grey cited the case of the Duke of 
Somerset and Lord Grey, that the party accepting should be hdd to 
have made his election. In the present case, Henry Richardson Currer 
had no interest in the estate, but under the will. His taking possessioo, 
and doing acts of ownership, was an election. He has proceeded as far 
as possible to complete the act : he has made a conveyance to a trustee 
to make a tenant to the prsecipe, which, though it would not have bound 
his issue-male, they might have adopted it, and it was their intctest so 
[ *70 ] to do, and which, if he died [*] widiout issue-male, bound the estate. 
The testator could not mean unnecessary acts to be done; having 
done sufficient to make an election, the plaintiff is entitled to a life-estate 
in both. 

But if the acts are not sufficient to entitle as to Sarah Currer*B estate, 
we are certainly entitled to that of John Richardson Currer. Considering 
the general intention of his will, there can be no doubt upon tiiis point : 
it must be good as a conditional limitation, Avelyn v. Ward, 1 Veseyi 4A 
Henry Currer could not mean to refuse, merely that his heir at law 
shoula defeat the devise. By the same construction of the will, we are 
entitled to the personal estate. 

Mr. SolicitoT'General, Mr. Mansfield, and Mr. Mit/brd, for the de- 
fendant, the infant daughter of Henry Richardson Currer. — The testator 
requires a certain act to be done, within a certain time, and, if not dose* 
he makes a particular disposition of the estate. It is not necessary to 
. -deny, that if^the devisee has done acts equivalent with that required, 
that will be a compliance with the requisition of the will ; but the question 
is, whether the act is equivalent. The testator pointed out a speciific 
act ; if the devisee had levied a fine, it mi^t have been doubtfol whether 
that was equivalent. The first question is, what was the ilKentioa of 

John 
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John Currer; it was clearly, that the estates should ^o together: but 1786« 
die question would have gone further, whether the heir in tail had con- n ai^y ■■ / 
curred, was he precluded by the election he had made, from making any Rou!<i»ici. 
farther election ? These cases, where the election is to be within a limited againsi 
time, are to be considered differently from those where no time is given : Cu*«im. 
where it is to be done within six months, you must find the act literally 
done ; unless the acts amouni to a virtual execution of those required, it 
is not sufficient. As to his taking the personal estate into his hands, he 
had a riffht so to do as executo^, and so he had to receive the rents as 
heir at mw, till the expiration of the six months ; of course they were 
both equivocal acts. 

Master of the Rolls. — May there not be a distinction, where the con- 
dition is to entitle the party to take, or where it is to defeat him ? 

5*] Solicttor-GeneraL — The distinction has gone through all the cases ; Z ^7^ 2 
[, in all the old cases, if the act was not done particularly, the estate 
could not vest ; but lately, it has been extended to acts equivalent, yet 
not to cases where the particular act is to be done in a limited time. 
The acts done here are equivocal acts. If the devisee's mind is not made 
iip to accept the estate, the acts are not binding ; he may elect otherwise 
within the time prescribed, the acts are all equivocal, and such as might 
be prudent either way ; and the conveyance which he did execute was 
to such uses as he should declare, not to the uses of the will. If we are 
to enter into presumptive evidence of the state of his mind, it seems 
nngular, if he meant to accept, that he did not do the very act required, 
bj which he could have given his daughter 5000/. and could have made 
an addition to his wife's jointure. It is impossible he could mean to bind 
'tis daiu^ter, and yet that he should not give her what he could. The 
» cited, of the Duke of Somerset and others, are all cases where there 
no time limited for the performance of the act ; they are all general 
m of dection. In tlie case of Call v. Shewel in 1773, the question 
waSy whether tlie party had neglected or refused ; and it was held that 
the literal terms must be complied with, and the party must live to the 
time. Elections may, frequently, be more fully made, and not be suf- 
fident* It appears from Pusey and Desbouvricy 3 Wms. 315. that a 
declaration by parole, that he had elected, would not do. So, in Boynton 
v. B^ntoriy (ante, vol. i. 445.) an election by answer would not bind ; 
to. Bustard v. Kenyon, Nov. 30. 1753. 

Mr. Scott in reply. — The argument of the defendant is inconsistent ; 
they have don^ nothing more than taken disputable cases as clear ones. 
They have rested upon there being a specified time to perform the acts. 
I contended, that Henry Richardson Currer had made an election to 
take the property of Jonn Richardson Currer, Where there is no ap- 
pointed tune within which the election is to be, the party who claims, 
- subject to the election, may file his bill, and compel on election ; and 
here, within the six months, he might have been compelled, and could 
not afterwards have varied his election. If Henri/ Richardson Currer 
'had come here for a conveyance, he must have offered to settle the estates 
according to the will; he must have pledged [♦] himself to do all ne- [ •TS ] 
ceasary acts for making that settlement. Mr. Solicitor says the cases of 
election do not apply, and that the acts are insufficient. If, in fact, the 
acts amount to an election, they will be sufficient to give this estate to 
tfce ]^ntiff Roundel; but the acts are such that they are a sufficient 
'decfldkiy to amount to an acquisition to the family of Henry Richardson 
''Currer of the estates of John Richardson Currer; and therefore the 
'ftmfly of Henry Richardson Currer must pay the price for those 
Vsiaft^; If Henry Richardson Cuircr has done what is equivalent to 
that remihred by John Richardson Currer, there, according to the true 
intent oi John Richardson Currer, he has? niade an election. It is mid, 
•* E 2 ^hat 
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1786. ^^^^ *^ Henrif Richardson Currer had lefl a son, he would not have 
V — ^ 1' been bound ; he might, as tenant in tail, but not as heir at law. Miss 
RouKDsi. Currer is mere heir, not tenant in tail. In Starket/ v. Starkey^ 
nRain%i where the party had made an election, and then wished to resort to his 
CuftMca, estate-tail, the court made a recompence out of the personal estate. 
Here it is no answer for Miss Currer that the son woula not be bound. 
Put the case, that Henry Richardson Currer had died at the end of a 
month, the terms in that case could not have been complied with, yet 
the estate would ha%'e been bound. Mr. Solicitor did not contend but 
that a fine would have been sufficient ; then it is not necessary to do the 
specific act. If Henry Richardson Currer had suffered a recovery, that 
would have done : then, if the same effect is produced, as if he had suf- 
fered a recovery, it is immaterial by what means it is done. The only 
difference between this and the common cases is, that here is a limited 
time, in which the other party must come to compel the election. 
PuUeney v. Lord Darlington has nothing to do with this case ; the court 
tliought there that she had not done sufficient acts to bind herself. As 
to the Duke o£ Montague and Lord Beaulieu, 6 Bro. Pari. Cases, 232.) (2) 
an answer has been given to that case ; that wherever it shall occur 
again in specie, it must prevail ; but if there is a jota of difference, it 
shall not. No argument will arise from Henry Richardson Currer not 
exercising the powers ; for he had the same under Sarah Currer s will, 
and did not execute them. Douglas, 65» is in form a condition precedent, 
but was held a conditional limitation, 
r *73 1 Master of the Rolls. — This is a case of some difficulty, and I might 

very well reserve the consideration of it : but I think I [*] shall serve 
the interests of the parties better, by giving an immediate opinion. It 
arises upon the will of John Richardson Currer^ made with reference to 
that of Sarah Currer (both which his Honor stated). The bill is brought 
by WiUiam Roundel, praying that the will may be carried into execution, 
and that Henry Richardson Currer may be declared to have elected to 
take under the will. The important question is, whether the reversion 
in fee, descended, is liable to be conveyed to William Roundel under 
the will. Great stress has been laid on the point of election, whether 
the acts of Henry are sufficient to constitute an election, and whether the 
daughter is bound to convey : and, if I thought the question was to be 
decided by the point of election, I would send it to a jury ; but I do not 
think it accurately stated when it is called a case of election. The 
material question is, whether Henry Richardson Currer hiJi done all the 
acts he must do, in order to entitle himself to John Richardson Currer s 
estate. The plan was, that before he should have entitled himself to it» 
no conveyance should be made. The means by which it was to be 
effected, was, that he should suffer a recovery ; and I will not say that 
any other conveyance would answer the intent. The testator has directed 
the means, and none so proper to perform the intent. In certain pos- 
sible events, a fine would not have done ; the estate might have been 
liable to specific incumbrances, which a fine would have let in : but it is 
not necessary to decide that. In fact, no recovery was suffered* The 
apology is, that there was scarcely an opportunity, and that there was 
no neglect : and it is argued, that if it was prevented by the act of God» 
it should be held as done; but there are many cases where the act is 
rendered impossible to be done, and yet the estate shall not vest. .As 
an estate given to A. on condition that he shall infeoff B. of Whiieacr^^ 
jB. refuses to accept, the estate will not vest in A. Here, the estate 
was to be conveyed upon a certain act to be done, which amounted to 
a price; he was to take care, that, at all events, the estate of Sarah 



(2>^ Bro. p. a 277. Svaedit. 
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Ckrrer should be so eonvejed as to go to the uses of John Currer's wilU 
It is said, nothing is left undone but the execution of the deed ; but this 
I may venture to deny. It is said, what he has done would have amounted 
to a conveyance : if he had been seised of a fee-simple, it might so ; but 
he bad only an estate-tail, with a fee-expectant, and could only bar by 
recoirery. It is said, the estate-tail being spent, is now out of the case ; 
and that therefore it is now the same thing. I think this is not so ; Henry 
Richardson Currer should have taken care, that, at all events, the estate 
of Sarah Currer should be settled to the uses of John Richardson Currer & 
will. He had only a reversion ; he had never such an interest as he 
could bind by an equitable disposition. I will not say whether it was 
absolutely necessary that a recovery should be suffered ; but he ought, 
in his life-time, to have obtained such an estate as he could convey ; 
therefore tlie daughter is not bound to convey Sarah Currer s estates. 

As to the other two points ; the estates Jonn Richardson Currer could 
dispose of will go to Roundel; and the same arguments apply to the 
personal estate : it must therefore be laid out in land to the same uses. 
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Benyon against Maddison. 
(No Entry.) 



r YNDE made his will, and, subject to his debts, was a clause by 
which he gave the whole of his estate to John Maddison^ the de- 
fendant, '^ in order to pay the income to my mother Hester Lynde for 
'* life, my intent being tnat she should enjoy the same during her life : 
•* but, after the death of Mrs. Hester Lynde, I then give(l) to (five 
*< persons) the sum of 500/. each, 3 per cent, annuities, and to J. Benyon, 
<< and Mary his sister, the sum oflOOl. each, S per cent, annuities. All 
** the rest and residue I give to my executor ; and I hereby empower 
** him to dispose of by tviU the residuum he xvill be intitled to aj\er the 
•* decease of my mother T 

The mother is now dead ; J. Benyon died in her life-time, and the 
plaintiff is his representative, and filed the present bill for the legacy of 
100/. S per cent, given to him by testator's will. 

Mr. Scott (for the plaintiff). — The only question is, whether the 
legacies vested. This is a distribution of the fund after the death of 
the mother. The testator did not mean to postpone the vesting of the 
-l^acies, but only the payment of them. This appears from the case of 
'Dawson Y. KUlet (ante, vol.i. p. 119.) and the cases there cited, and 

' (1) " When legacies are given, in the nature of remainders, at future periods, which 
/f SBiiit arrive, as in the instance of a bequest to A. for life, and after her death to JS.j 
y* the interests of the first and subsequent takers will vest together, and although B, 
'** ha|ipcn to die before jt, , yet ^.*s representative will be entitled after A.*s death. ** See 
t Roper on l^egades, 1S7* &c. which, inier alia, refers to the principal case. See also 
^^{■rticularij Bame$ v. jiUeny Monkhouie t. Hdme, and jittomey- General v. Crbpm, 
a^M, 1 ToL 18U398* 30a & 386. and Walker v. Mwn, BaUi, 7 Julyt 1819. 

£ 8 fVom 
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Bequest of all 
of testator's 
estate to A., to 
pay the income 
to testator's 
mother for life, 
and after her 
decease, I then 
give to A. &c 
the residue to 
B^ with power 
to di.'ipose of it 
by will : the 
legacy to jf. 
vested imme» 
diately, and 
was transmis* 
sible.(l) 
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from Barnes v. Allen ^ ibid* 181. where the word then was used: but that 
word was not used by the testator here, as meaning to say, I do not 
mean to give until then. In Monkhouse v. Holme^ tbid. 298. the words 
[♦J were, and Jrom and after her (the wife's) decease ; yet the legacy 
was held to be vested. It is impossible to distinguish this case from 
Monkhouse v. Holme. That case takes notice of Norris v. HiUhtoaite, 
where the Court relied upon the word then, and in Smith v. Salmon^ 
there cited, in which the words were, ,from and after her decease^ and 
the Court held it lapsed: but Monkhouse v. Holme was determined 
against both tho.se cases. 

Then as to the residuary clause, it is not sufficient to overturn the 
legal effect of the legacies in the will. 

Mr. Mansfield and Mr. Mitford (for the defendant) The sipgle 

question is, whether the legacies to persons, since deceased, vested or 
not. The distinction has turned, in several of the cases, upon yexy 
trifling dififerences in terms. Jn this will, if in any, the legacies must 
be future. After the death of my mother I then give. This is future 
as strongly as can possibly be. Then the residuary clause, giving the 
executor power to dispose of his residue by will, shews his meaning to 
be to give him a power he would not otherwise have had ; and applying 
the same idea to the legatees, he certainly did not mean to give them 
that power. He, like other testators, did not know the meaning of the 
word vesting. Testators, in general, think the gift will not take place, 
but at the time of payment ; and, if the persons are not alive at that 
time, the legacy will not be payable. Suppose the interest here had 
not been given, and the legacy had been << at the death of my mother I 
" give." The legacies, of persons dying in her life-time, would have 
been lapsed. A distinction has been made between a gifl of the whole 
fund, and dividing the fund : this not being a gift of the whole fund, 
amounts to a gifl at the death of the mother. What is mentioned as to 
the residuary legatee, that, if he died before the mother, the testator 
conferred upon him the power of disposing of his residue, no such 
power being given to the legatees, their legacies must lapse. Norris v. 
Huthxvaite is almost on all fours with this, but not quite so strong. The 
words there were, I then give. Here it is, after the decease of my mother, 
I then give. In Monkhouse v. Holme the words were very loose. In 
Barnes v. AUen there was a direct gift. In Dawson v. Killet tlie words 
were, if there should be no issue betvoeen them, then the premises [•] xvere 
given to the defendant, subject to the charges to be paid six months after 
the decease of the xvife. These are very £fferent from the present ; and 
there was a clear vested interest in the real estate ; so that the gifl was 
absolute, and only the payment postponed. None of the cases are very 
near this, but N^orris v. Huthxvaite ; Smith and Salmon has not the word 
then ; yet the Court held it lapsed. This construction is supported by 
the two cases, and by the strong marked intention of the testator. The 
gift is attached to the payment, which brings it within the rule of the 
civil law. The words are perfectly future, and the case falls within the 
reasoning of Lord Hardwicke, in giving judgment in BiUingdey v. Wills, 
3 Atk. 219. 

Master of the Rolls. — The cases have proceeded upon very nice dis- 
tinctions. Nothing can be more truly called vexata qucestio, as appears 
from the rules laid down in HaU v. Terry ^ 1 Atk. 502. and Lowther v. 
Condon, 2 Atk. 127. ISO. If this were a devise of real property, tliere 
is no doubt but it would be a vested remainder ; and it seems reproachful 
to the law, that the construction should be different when applied to 
different species of estates : but it is said that there is a rule of the civil 
law affecting this subject; and undoubtedly the decisions of that court- 
ought to have weight in this court. That rule appears from Svcinburmc 

to 
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to htf that where it is clear that^e intention of the testator was, that 
the legacy should be future, the law (and common sense supports it) 
■ajs it shall not be paid, if the party does not support the character or 
aituation required by the will. I taike it the word then, in the present 
case, is not to be construed as an adverb of time ; and I thought the 

aaestion had been settled by the decisions. If it is of any weight what 
le opinions of the bar were, the case of Norris v. Huihwaiie was decided 
against those opinions. The case of Pinbury v. Elkin, 1 Wms. 563. is 
worth looking into. The question was much discussed at the bar. The 
brother, in that case, died before the contingency happened, which was 
in favour of the executrix. In the case of 2 Ventris, 347. there cited, 
the cases in Swinburne, which seem contra, were over-ruled. That case 
was approved by Lord Parker. I do not mean to remove the rule, that 
where a legacy to a person requires that he should acquire a particular, 
situation, there the legacy shall not vest ; or, in the cases of portions to 
children, that they shall not vest : but considering the [*] present as 
merely a- money legacy, I think it does not fall wi Ain the rule. I roust 
thererore decree the 100^. 3 per cent, annuities to b^ transferred to the 
plaintiff, with interest from the death of the mother. 



1786. 



BSKTON 

agamsl 

MjkDBlSOlU 



c •?« i 



Hale against Webb< 

(No Entry.) 

rWTHIS was a bill filed by the plaintiff against the defendant, to whom 
•^ he had been apprentice, praying for a return of a part of the ap- 
prentice-fee. 

The plaintiff had been bound to the defendant, and a fee of 200^ 
given with him. About a year afler, the mother sent to desire he might 
be discharged ; to which the master at first expressed some dislike, but 
afterwards consented. They went before the chamberlain, and the in- 
dentures were cancelled ; but nothing was said concerning the return 
of any part of the apprentice-fee. 

It came before ' the Court last term, when Mr. Madocks (for th^ 
plaintiff) insisted, that this Court had a jurisdiction over this subject, 
and cited for that purpose Newton v. Rowse, 1 Vern. 4'60. and Thurman, 
T. Ahd, 2 Vern. 64. : in both which cases a return had been decreed. 
He said, by the custom of London, the chamberlain had an authority to 
discharge the apprentice, but none to direct the return of premium. The 
justices of peace have it by express act of parliament. (5 Eliz. c.^.) 

Mr. Scott (for the defendant) contended, that the chamberlain had this 
power, as incidental to his power of discharging, and cited 1 Salk. 68. 

His Honor observed, — that no cause of discharge was stated in the 
bill ; but that the master and apprentice disagreed. If the boy had not 
behaved grossly ill, he ought to have a return of part of the money ; but, 
if the chamberlain had a jurisdiction, and had exercised it, he said h& 
would not review it. 

(1) This decision was undoubtedly proper. In Stejytientan v. HouldUch, 2 Vern. 491. 
the Registrar stated to the Ld. K. and M. R. that on certiorari bills of this nature, the 
Court had sometimes retained the suit and determined it, but oftener sent it back to tlft 
JLord Mayor*s Conrt. 

Besides the cases above cited in the text, decrees for a return of the premium were 
made in two cases of great bardsliip by Lord Nottingham C, Lockley v. Eldridge, and 
Sfam ▼• Bowd€th RcP' Temp. Finch. 124. 396. Loddty v. Eldridge is in Lord Notling^^ 
kam's MSS. vol. 1. fbl. 196. 

E 4 It 
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1786. C*] ^^ stood over for the purpose of examining into the jurisdiction 

•^ '- ^ m^' of the diamberlain ; and coming on again this term, 

Halk Mr. Recorder^ Mr. Madocksy and Mr, Waller^ fbr the plaintiff, — said, 

ngpinai that the jurisdiction of the chamberlain only extended to the regulation 

" ^*"« of the conduct of the apprentice, not to a return of any part of the fee. 
[ ^79 ] That was matter of a bill in the Mayor's Court, as a court of equity, with 
which this court had a concurrent jurisdiction. It is unreasonable, and 
against good conscience, that the master should retain the whole premium, 
when he instructed the apprentice only for one year, especially when it 
IS considered that the premium is for board, 8^c. as well as for teaching. 
In case of the bankruptcy of the master, a part of the premium is always 
returned. 

Mr. Scott for the defendant. — 'Ihe common practice, where it comes 
before the chamberlain by complaint, is for him to discharge the appren- 
tice, and order a return of part of the fee. If the apprentice was dis- 
> charged without this, he should have applied to the Mayor's Court. In 
the case of justices, the act gives them no authority to return the pre- 
mium ; but they do it as incidental to the authority to discharge. In 
this case, the only intention of the parties was, that the contract should 
be dissolved. The Mayor's Court have returned that judgment was 
given, upon a complaint, that the apprenticeship should be dissolved, the 
master having refused to receive the apprentice back ; but in fact it was 
dissolved purely by consent. 

Mr. Recorder in reply. — The answer admits a discharge by consent ; 

« the certificate of the judgment is upon complaint ; but this is not proved 

in evidence. 

No answer has been given to the cases cited, to shew that this court 
has exercised this jurismction. It is sufficient for us to shew that it has 
exercised a concurrent jurisdiction with the Mayor's Court. (2) The 
chamberlain has no authority to order a return of premium ; and the 
parties not having agreed what was to be done, equity must take place. 
Where the apprentice is discharged for misconduct, he forfeits the pre- 
mium ; but, m this case, there is no misconduct stated in the answer : 

[ *8Q 3 ^^ ^^ contrary, [*] the master acknowledges he was not willing to 
part with him. 

Master of the Rolls. — The facts of this case are, that Hale was bound 
to Webb with 200/. premiam. That, about a year after, the mother 
wished to have him discharged ; which, being consented to, and it being 
necessary the same authority should discharge which bound him, they 
went before the chamberlain, where an end was put to the contract. 
The bill contends, that a return of premium should take place. I asked 
the counsel, upon what head of equity they claimed this, and I was told 
upon accident ; but what accident has happened I cannot find out. I 
do not meddle with the jurisdiction of the Mayor's Court, or with the 
cases here ; but that before Lord Jeffries (Newton v. Roxvse) carried the 
jurisdiction as far a^ could be, by returning a larger sum than that agreed 
for. In Thurman v. Abel^ the master had put the apprentice (3) away. 
That has little to do with this case. Here, all tlie parties to the agree- 
ment are so to the dissolution. The master consented to the discharge. 
How is it to be understopd that any thing further was agreed between 
them ? Suppose this had been in consequence of gross misconduct, and 
the master agreed to the dissolution, it would be a forfeiture of the 
premium. Here, contemplating the whole case which was in considera- 
tion before them when they made the agreement, I cannot conceive this 

(2) See the precediog note. 

(3) So in Loch/er v. Eidridfr*, (Rep. Temp. Finch. 124.) the Master had treated him 
harshly, &c. _ 

7 Court 
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.Court can have any jurisdiction. If it is because, secundum cBq^um et 1786. 
Sfmum, the master cannot retain the money, they might sue at law, since 
the introduction of the writ in consimUi cam. The case of bankruptcy 
is a case of accident, and therefore this Court can relieve. On every 
view and ground of this case the hUl ought to be dismissed. 

!■ [FirfeS.Cb*. 

lore Lord 

Carnan against Bowles. {June 2S.] i Cox, 283!] 

(Reg. Lib. 1785. A.fol.449. b. — Entered Carnan v. PatersoH.) RolUfwLord 

ChanceUor. , 

f N 1771, Captain Patersony having prepared a book of roads, sold all One having 
-■• his interest in the copyright of it to the ulaintifP Carnan^ who printed wld to a book- 
it in ietter-press, at the price of two [•] shillings. The author repeatedly '^?' *,J?^ ^ 
improved the book, and was paid by the plaintiff for the improvements ^ p^Jrf * 
made to each edition ; and the fourteen years being expired from the letter-preM, aiL 
publication, and the author being still alive, he hiui the great roads ter the expinu 
engraved on copper-plates (the cross-roads remaining in letter-press) ^onoftbefint 
and sold the property- in this improved edition to the defendant, who ^*"H|*J*" y««»» 
published it in two volumes in twelves, at the price of two guineas. ^^ ^ooub. 

On the 22d </«/y, 1785, Mr. Solicitor- General. mo\ed, on the part of liahed the Mgh 
the plaintiff, for an injunction against the defendant, to restrain him from hnkU upon cop. 
selling this book, as being the property of the plaintiff. He was sup- per-plates, and 
ported by Mr. Madocks and Mr. Nedham. S*l"^ '^ 

They made two Questions, 1st, Whether under the 8 Anne, c. 19. such ^ trthe'Eurtan 
a property had resulted to Captain Paterson^ at the end of fourteen years, injunction waa 
as he coiild part with tothe defendant. 2dly, Whether the present publi- granted; the 
cation was the same book as had been sold to the plaintiff. author having 

By the 11th section of the act of 8 Anne, it is provided, that, after ^^i^ting 
the expiration of the term of fourteen years, the sole right of printing, ^ ^^ afT^ 
or disposing of copies of books, shall return to the authors thereof; if signee, after th« 
they are then living, for a further term of fourteen years, but the question firrt 14 yean, 
is, whetlier the conveyance of the author's property in the copy did not ■'"I **"• being 
convey to the plaintiff his right to that contingent return. The words of P*^ ^^^ ^ 
the grant are, all his right, which must convey the contingent interest S^idbAe 
in the second term of fourteen years, as well as the absolute interest delineation on 
in Uie first fourteen. The power to assign must be co-extensive with the copper-phoesia 
"g^t given by the act. It was so understood in the case of Miliar v. *newwork.(i) 
Taylor, 4 Burrow, 2303. that Millar took the whole right for twenty- f tgj 1 
eight years, if the author should be alive at the end of the first fourteen ; 
and the same was. held lately in the Exchequer, in the case o£ Rennet v. 
Thompson, where Garth, having composed music, and conveyed his pro- 
perty in a similar manner with Paterson, to Thompson, upon the expira- 
tion of the first temi of fourteen years, sold his second term to Rennet, 
who, upon Thompson's continuing to sell the music, filed his bill for an 
injunction and account of profits : [*] the Court of Exchequer dismissed [ *S2 ] 
• the bill, holding the whole right to pass by the first grant, and that the 
. second grant to Rennet was only a project. 2. The book contains the 
same roads ; tlie only difference is, that one is engraved on copper-plates, 
the other is in letter-press. 

Mr. Mansfield and Mr. Stanley for the defendants, — Tlie defendants 

in this case meant to act innocently. This is apparent by the great 

. expence to which they have put themselves ; and the fair construction of 

. Pat€rson*$ grant ]s> that he meant to convey only what he had absolutely^ 

(1) Sec the last" nolc to thif case. 

the 
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the right of sole printing for fourteen years. There is not a suggesttoo 
in the bill that he meant to convey more. The expression in me act 
meant to secure something to authors, even- against their own acts. It 
gives the right to authors and their assigns during the first fourteen years, 
and no longer, and then, by the proviso, the rieht shall return to the 
authors (not their assigns), if living ; so that it is a personal bounty to 
the authors only. In selling the right, the author sells all that is in him, 
not the contingent right that may return to him. There is not a syllable 
in Paterson*s grant that points to a contingent right ; nor is there a case 
determined that points to the question as to the second right. In Millar 
V. Taylor^ if Thompson had lived, the question would have been between 
them, not upon the common law right. No argument can be drawn 
from that case as to this question. The additions that he has made to 
it, from time to time, can have given the grantee no new right : but it is 
natural that he should have reserved so material an alteration as this for 
his new period, an alteration that has varied the whole work : for, "^dly, 
this is as different from the former work as any two works of this nature 
can be. ' They must all be considerably alike, as being descriptions of 
the same places. Ogleby, Kitchen^ et Britannia delineatay must all 
essentially be the same. Unless the plaintiff's right be very clear, the 
court will not enjoin the defendant not to sell, especially under the cir- 
cumstances of this case, where, if the plaintiff should not ultimately-suc- 
ceed, the defendant can have no remedy for the delay : and where, 
jthough the work was published last Christmas^ it was unattacked then ; 
and no bill was filed till upon the eve of a long vacation, the time when 
books of this kind have best sale. 

[*] Mr. Solicitor'General in reply. — The first question with respect 
to the right to the copper-plates, is of great consequence : the second* as 
to the identity of the two works, is of little importance. With respect 
to the author s second term, he has an absolute and a contingent right ; 
they are both capable of being disposed of. The counsel on the <mier 
side have stated nothuig in the act to make a difference between them. 
The return is only between the public and the author, not between him 
and his assignee. There are no negative words in the act to prevent hii 
assigning that, as well as his other nghts. In many cases, if he could not 
assign it, the disability would be productive of great inconvenience. This 
brings it to the improvemients ; and the question will depend much upon 
the nature of them. If the improvements are mere additions of what was 
imperfect, they are only part of the original work ; if they are surveys of 
different roads, they constitute a new work. The additional parts here 
are maps ; in all other respects it is an exact copy. There is no addi- 
tional mental labour in the composition ; if there were, we should have 
no ground: the alterations are merely colourable. The reason we 
have not applied sooner is, that until now the inconvenience has not 
been felt. 

Lord Chancellor. ^^ My doubts are upon the improvements in the 
maps of Uiose roads which were included in the former book. If a man 
makes a new survey of roads from actual measurement, I am not prepared 
to say that it is not a new work. Here it is a question, whether they are 
not all original works. In this case it is not an operation of the mind, 
like the Essay on Human Understanding ; it lies in medio : every man 
with eyes can trace it ; and the whole merit depends upon the accuracy 
of the observation : every description will therefore be in a great measure 
original. If this be so, every edition will be a new work ; if it differs as 
much from the last edition as it does from the last precedent work : 
either all are original works, or none of them. With respect to the first 
point, it strikes me that the contingent interest must pass by the word 

interest 
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interest in the grant. He conveys aU his interest in the copyiright : the 1786. 

assignment must have been made upon the idea of a perpetuity ; and it 

is probable not a syllable was said or thought of, respecting the contingent 

right. They merely followed the old precedents of such conveyances. 

[*] It must, I think, be considered as conveying his whole right. If he 

had meant to convey his first term only, he should have said so. It is an 

extremely difficult thing to establish identity in a map, or a mere list of 

distances: but there may be originality in casting an index, or pointing 

out a ready method of finding a place in a map. In the work Paterson 

sold to Caman, there seems to be something of this sort of originality. 

It must however be referred to the Master to examine into the originality 

of the book. (2) 

The Master having made his report that the works were different^ 
Caman^B being in letter-press, Bowhs's upon copper-plates or charts, 
and the cross roads in letter-press : that they both contained the prin- 
cipal roads in England, together with the cross-roads, and only the high 
rcwds in Scotland, That, in Boxdess book, the high roads in England 
only were engraved, and the two others in letter-press ; and the only 
diTOrence between them was> that the one went upwards on the page, 
the other downwards ; and that the letter-press roads were substantially 
the same in both. 

Mr. Solicitor, supported by Mr. Madocks and Mr. Scott, moved for 
an injunction on this ground, with respect to the letter-press roads only ; 
and abandoned the first point agitated before, with respect to the claim 
to the second term. 

Mr, Mansfield and Mr. Stanley, for the defendants, areued, that 
there was no ground for an application for an injunction, after the Master's 
report, that the works were not the same. That in a case where Sayer, 
the print-seller, brought an action for pirating charts. Lord Mansfield 
held charts not to be within the statute ; and that the original application 
to enjoin the whole work was now lowered to the restraining tne letter- 
press, which would just have the same effect as restraining the whole 
work. 

Master of the RoUs. — As my Lord Chancellor has referred it to the 
Master, he thought it not necessary for the plaintiff to establish his title 
at law ; and that the i^ature of the transaction was such as to admit of 
an injunction. The facts appear upon [*] the Master's report. For Q ♦35 J 
the delineation, which is there described as different from the former 
book, the defendant cannot be restrained ; but, if he has added any 
tiling to it, in which he had no right, that he may be restrained from 
publishing. In the case of Mason v. Murray, the principal parts of Mr. 
Gray'B poems had been published many years. Mr. Mason aaying pub- 
lished a life of Mr. Gray, in which he had introduced other poems of 
Mr. Gray, till then unpublished, Murray, in a new edition of Gray*» 
poems, published those additional ones. Mr. Mason filed his bill, and 
Md an injunction and an account as to those additional poems. In the 
In the present case, there is no difficulty in distinguishing what belongs 
to Mr. Caman ; nor does it make any difference that it constitutes only 
a small part of the publication. Suppose it was only adding plates to an 
edition of Don Qtuxote, the mere act of embellishing could not divest the 
right of the owner in the text. As to the delineation, the Master ha9 
reported that to be a different work ; but, rvith respect to the letterless, 
he has reported that it is nearly the same ; Caman % property is therefore 

(2) The like was afVcrwards done in ■ t. Leadbetter, 4 Ves. 681. : but the Court 

now nore generally takes upon itself to decide without any reference. 

certainly 
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certainly injured by the publication of the letter-press ; as to 
must have an injunction. (8) 

, (3) See R. L. accordipgly. The matter coming before Lord T^airbiv, upon • 
motion to dissolve the injunction, Mr. Cox states his Lordship to have obsenred, *' that 
as the roads of Great Britain were open to the inspection and observation of all maiu 
kind, every one was at liberty to publish the result of sudi observation : the subject- 
matters of these books were therefore in medio : but the question will be» whether tiM 
author has exhibited any new and distinct idea in the exposition of them ; and then* 
whether the subsequent editor has, in substance, adopted the same. When globes 
were first invented, tliis was a new icheme of exhibiting the face of die earth, diirorent 
in substance from the plain chart Now, then, the addition of a few places on the 
globe will not make a new invention, the substratum being* the same. So in the case 
of Newton*s Miiton, the Court thought that MiUon*s works were m medio, but the 
notes and other additions were not so ; and therefore, as to themt restrained the pub- 
^ lication, though they left the text open to any body. Now, here, if the scheme of 
" exhibiting this information to the public is substantially and fundamentally the same 
** in the second work as in the first, and the former is merely reprinted, with vadb. dif> 
ferenccs as not to amount fundamentally to a different project of exhibition, the law 
*' ought to interfere and protect the exhibition. His Lordship thought the report not 
** sufficiently clear, and directed that it should be again referred to the Master, whetlMr 
«« the books were the same, or whether the latter differed from the former so jm tO' 
'* render the same a new and original work in any and what particulars.** 

It is said, that Lord Thurlow afterwards dissolved the injunction geneiraUy ; thinkfng 
the second work, though containing the same matter, original in itsdf. See 5 Ves. 85. 
Cory V. Faden, 5 Ves. 24. was determined under a similar impression ; but such doc- 
trine appears very questionable^ and has been over-ruled by later very sound determin- 
ittions. Lord Eldon C. has often granted and maintained injunctions against parties 
publishing, in any woric common to each party, any matter which has been the composi- 
tion of another ; as in the instance of Trusler*s Chronology, the case of a work, adled 
** Time*s Telescope," &c. In a case of doubt, the Court has of late directed the plaintiff 
to bring an action, and maintained the injunction in the meanwhile. . See ICing v. Beed^ 
8 Ves. 223. note. 

In a plain case of piracy, IHnno<^ v. Rose, Lincoln^s Inn, 10 July, 1819, Sir J. Leack^ 
.Vice Ch., directed the injunction to '* restrain the publication of any works or work in 
" which the matter of the plaintiff's publication, or any part thereof, was verbaBy or 
** sid>stantiaUy introduced," 
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Stebbing against Walkey. 
(Reg; Lib. 1785. B. fol. 503. b.) 

TllfAR Y STEBBING gave to the ttoo daughters of Mr. Titus Stebbing 
■- 10/. each ; and appointed her mother in law, Margaret Harriet 
Stebbing f executrix. The said Margaret Harriet Stebbing, by her will,] 
gSLve S^.'S per cent, annuities, the residue of 182/. annuities, intrust, 
t6 pay the same unto and between the ttoo daughters of [the said] Titus 
Stebbing, in equal shares and proportions, during (1) their lives, and, if 
mther m them should die (2), then to pay the whole to the survivor of 
them; and, in case both should depart this life (3), then the whole was 
tjofidl into the residtie, and she appointed Walkeit/ and Ritson residuary 
legiBiteeSjf and joint executors of her will]. 

Titus Stebbing had three daughters, the plaintiffs. 

Mr. Scott, for the plaintiffs. — This will can admit but of two con- 
structions, either the two eldest daughters of Titus Stebbing must take, 
or the word ttoo must be rejected, and all the daughters must take. — 

(1) *< So much of the term to come therein as they should live/' &c. Reg. lib. and 

iCox, 251.. 

(2) '* Before the expiration of the said term.** Jbid, 
(5) "Before tliat time.'* '7&t(/. 

\ (4) See 1 Roper on Legacies, 1 H. and the cases, above referred to. 

Sierch 
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Sleeck V. [*] Thoringiont 2 Ves. 560. is a bequest to the two senrants who 
should live with the testatrix at the time of her decease ; at the testatrix's 
death, she had three servants, and they all were decreed to take equal 
shares. In that case, [pp. 56^, 565.^ Tamkins v. Tomkins (5), in 1745, 
was cited, where the testator ^ave to the three children of his sister 50/. 
each ; the sister had four children, and they were all let in. In Scott v. 
FenhouUt^ in 1779, (as to this point, not reported,) (6) there was a legacy 
given to Captain Compton, and each of his tvao daughters, if each or 
either of them should survive Lady Chadwick. Captain Compton had 
more than two daughters, and it was held, that all the daughters should 
take. 

Mr. Price and Mr. J^m/yit, for the residuary legatees. — One great 
line of distinction between this case and that in Vesey, is, that in that 
case no particular servants were in view ; in this, there is a particular 
identification of the two daughters, and, if either of them shall die, to the 
survivor ; if both shall die, then to the residuary legatee. 

In that case, the decision was ut res magis valeat quam pereat; here 
there is a direction that it shall fall into the residue..— The case of Scoti 
▼• Fenkoulei is different from this ; it was to Captain Compton, and each 
of his daughters : the mistake was only in point of number, but in this 
case, three were not intended to take the annuity, it was intended that 
only /too should take it. It must be determined by reference to the 
Master, which are the two. If three take, it will postpone the residuary 
gift for another life, and contradict all the terms of the legacy. 

Master of the Rolls. — In construing wills, courts oueht not to indulge 
conjecture ; it were much better that many wills should be defeated. In 
this case, I am not prepared to control the cases which have been deter- 
mined. When rules are laid down, they ought to be such as meet the 
common sense of mankind. I acknowledge, on the present subject, I 
yield to the authority of the cases, and not to the reason of them ; but 
on the authority of the cases, I must declare that all the daughters shall 
take. (7) 

(5) Tomkhu V. Tomkins is also cited, S Atk. 257. The Editor has a MS. report oif 
it ; the judgment in which (so far as relates to the present point) is as follows : — Lord 
** CkanceOor, — As it hath been agreed that the legacy should extend to the four children^ 
** it is not necessary to give any opinion upon it ; but 1 should have thought it a favour- 
'* able case for all the children, if the testator had expressed it to all her three children, 
** and would certainly have taken in all the children ; and the addition of the word three 
** must have been rejected as repugnant In the present case, it is not said all, but her 
** children are definite words, and to be construed universally, ^nd, if it tool noi to 
** extend to all, tlte legacy wmld be void for want of knowing which of the three should he 
•• entkledr 

(6) The point in Scott v. Fenhoulet came on to be reheard in 1784 ; and is now rsu. 
potted 1 Cox, 79. The bequest was'to the same effect with the above ; and determined 



«< 



(7) After a declaration that all the three daughters were entitled to legacies of lOL 
each under the will of Mary Stebbing, the Court declared, that under £e will of tfa« 
** [second] testatrix, Margaret Harriet Stebbing, the 82^ per annum short annuiticay 
<' tfierein mentioned, ought to be divided into three equal parts between the said three 
•* daughters of the said TUta Stebbtng; with ben^ of turmorthip amongti themC* 
Reg. Lib. 
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C *87 ] [♦] Williams against Williams. 

Matter of the 

JUUtfit Lord . (Reg. Lib. 1785. B. fol. 574. b.) 

Chancellor, 

^d2?d ^i^ Jf^LLIAM WILLIAMS made his wUl, in which was the foUowing 

his hrotho-^""* clause : " Whereas my brother John stands indebted to me, by 

JokH, on bond bond, in the sum of 300/. and upwards^ now I dispose of the same as 

pi ^001. Umd follows: one-third thereof to the said John , one third to Nicholas^ and 

upwardt^ to one-third to Thomas ;" [and gave the residue of his lands, and his per- 

^^~"P*® Sonal estate to his wife, whom he appointed sole executrix]. Nicholas 

MOLecutor ^ tod Thomas were the other brothers of the testator. 

soo{. by bond, "^^^ ^^^ ^^^ ivoxa John was as executor of another Nicholas IVilUams, 

lOOf. by cofe- who was indebted to the testator in 200^. by bond, 100/. by covenant, 

nant, and 801. and had bequeathed the testator a legacy of 50/. [which was unpaid, 

on account of ^^^^ remained owidg to him by John.^ 

ma^^'^bT "^^^ ^^ ^'^^ ^'^^ against the executrix, claiming, on behalf of Nicholas 

fi^huD. ^d Thomas, third parts of the whole of John's debt. 

Hdd, that the Mr. Mansfield (for the plaintiff) insisted the brothers were so entitled, 

whole amount and that the testator intended such division, and merely mistook the 

of thenimsthua Security upon which Nicholas was indebted. 

2wildbe]dt ^'■- ^^^ (^°^ ^^® defendant) contended, that only the 200/. secured 

vided among ^J bond was to pass to the brothers ; and the testator's mistake was a 

the iliree. mistake of the quantity secured by bond, he meaning only to give the 

Tbehankbeina •''™ '^ secured. 

n,,A> parties, to Master of the Rolls. — I have no difficulty in declaring what the. tes- 
difoorer what tator intended to give, though the expressimi does not describe the 
turn the ez^ Situation of the money. Mr. Scott thinks only the money secured by 
*"*™L^||^ . bond will pass ; I think the testator thought of the quantity of the pro- 
h(ff^^ nanuT l^^^Y' ^^ ^*^ three relations, and he meant to give them the 300^. 

Q^ed not be which were due to liim from John ; he therefore meant to include all 

brou^tontoa t/oAn's debt. 

hetfing : die There was a matter arose in this cause as to costs. The testator had 
fi^^iilSr' ^^ ^^^ ^^^ ®^ thereabouts, in the purchase of 3 per cent, consols, 
to^y aST ^^^^ produced about 800/. stock. 

coui^n) The residue being given to the defendant for life, and, after her de- 

cease, to the children of Thomas, she transferred the stock into [*] her 
L ^^ 1 own name. Upon application to her by the plaintiffs, to know what the 
residue was, which would come atler her decease to the children of 
Thomas, she answered, about 400^. (meaning, as she said afterwards, by 
her answer^ the money laid out.) Tne plaintiffs, by their bill, made th« 
Governor, 8^c. of the Bank parties, and brought them on to the hearing. 
This his Honor objected to as an unnecessary expence. 

Mr. Man^teld argued that it was not so ; because, in practice, the 
tuhpctna bemg served, operated upon the Bank as an injunction, and 
prevented their pemuttinf the executor to transfer, which they never 
would do after service of tne subpoena. 

His Honor said, — although this was so in practice, it was not so in 
law ; as the subpcena served would not be an answer to. an action for 

(1) ** In DarUngtim v. AUea, \6 Nov. 1786, His Honor, in a similar case, direct^ 
'* the plaintifi' to pay to the Bank all their cosu Kubsequent to their putting in their 
*< answer, but would not give them out of the funds. And he desired the bar to take 
" notice, that he considered the practice of bringing the Bank to a hearing as totally 
** unjustifiable, thou^ it might be necessary to serve them with subfteefia, and get their 
«* answer. ** From Mr. Cox's MS. notes. 

fiot 
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Bot penniuing a transfer, although an injunction would (2) : and declared 
it improper to bring the Bank to an hearing, and, on that account, or- 
dered the plaintifiB (3) to pay the costs of the Bank, as against whom the 
bill was dismissed ; and as against the executrix, an account of the tes- 
tator's estate and effects, the debt due from John to be paid as afore- 
said, (4) the residue to be transferred to the accountant-general, the 
interest to be paid to the widow for life, and then among the children of 
Thomas; the other costs out of the assets of the testator. 

(8) The practice of the Bank, upon notice of any dispute, is to withhold a tramfer ior 
tome short limited time, in order to give the party opportunity to apply for an injunc- 
tioo : if he does not avail himself of it, a transfer will be permitted of course. 

(5) See note (1) aniea, 

(4) '• Declare that the bequest in the will of the testator fT. IT. of the sum of SOOT. 
** amd upwards, due by bond from kU brother John W., and thereby given in thirds to the 
" defendant J. W, andthe plaintifis 7. W, and N. Wn according to the true construction 
' of the said testator's vnll, includes the sum of900l. due on bond from the defendant^ 
** the said J. W., as executor of Nicholas W. deceased g the sum of lOOf. also due from 
** the said defendant J. W. as executor as aforesaid under the covenant of the said tettatdh 
** Nicholas W. ; and also the legacy of 501, due from the said defendant J. W. as executor 
*' as q/arttaidfbr the legacy given by the will of the said testator Nicholas W." Reg. Lib. 
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Williams 

against 
Williams. 



HoRTON against Whitaker. [26 June 4* 25 July.'] 

(Reg. Lib. 1785. A. fol. 730.) 

TJIS Honor directed a case to the Court of King's Bench ; saying, he 
dioaght he had authority so to do when sitting for the Lord Coan- 
cellor, though not when sitting at the Rolls. 

[The case was argued S27th«/unff, (absente Lord Mansfield^) and returned 
with a certificate from the three puisne Judges. — Via. 1 T. R. 346.] 



Strathmorr against Bowes. [1 4* H July*'] 



Master (f the 
Rolls f>r Lord 
Chamctttor. 



MR. Manffield moved for an injunction to restrain tlie defendant from 
conmiitting waste, by cutting down timber in the avenues, Sfc, of 
the estate of the late Mr. Boxioes, at- Gihside. 

S^] By the settlement on the marriage of the late Earl of Straihmore 
I Miss BoweSp he was made tenant for life, without impeachment of 
waste, except voluntary waste in houses, remainder to Lady Sttratik' 
tmoref (then Misa Bowes,) in like manner, remainder over to the present 
IJEarl, Sfc. After the death of Lord Strathmore, the defendmit inter- 
married with Lady Strathmore, and, being seised in her right, (but 
living separate from her,) had committed great waste in cutting timber, 
and manin^ other timber to be cut ; among the rest, young saplins, not 
usuaUy cut m the course of cutting timber. 

The injunction moved for was, to restrain him from cutting timber, or 
doing any waste in the rides or avenues to the house, or cutting timber 

See Chamberlt^ne v. Dummer, antea, 1 toI. 166, I67> ^68. and the notes. 
See the practiee, as at that time, accordingly stated by MK DicHns, the Registfar, 
67». , 

that 



2 DidL 67f & 
1 Cox, 263.] 

Master of the 
Rolls for Lord 
ChanceUor. 

Ii^unction for 
waste against 
tenant tor U£ef 
without im- 
peachment of 
waste. (1) 
Affidavits read 
against tiie 
answer in sop- 
port of in. 
junctions to 
stay waste. (S) 
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that was of shade, or ornament (3) to the house, and trees unfit to cut as 
timber. 

The defendants insisted they had neither cut nor marked any saplins, 
or improper timber, or any trees near the house, but in rides through 
the woods, a mile from the house. (4') 

Hu Honor granted the injunction, saying, it ought to include every 
thing useful or ornamental to the house. A ride through a wood is raost 
constitutive to the beauty of the place. He thought himself bound to 
grant an injunction as to the ornamental trees, though they should not 
be planted trees, but trees growing naturally. (5) He therefore directed 
the injunction to be in the terms of Mrs. DummerB f , and to extend to 
cutting young saplins, and trees not fit to cut as timber. 

On the last day of the term, the answer, in the mean time, being puc 
in, by which the defendant swore that he had not cut, nor intended so to 
do, any timber, or ornamental trees, or any saplins, although the woods 
received injury from some of them not being weeded out, and the 

Slaintiff not having excepted to the answer, the defendants moved to 
issolve the injunction. 

His Honor said, — the answer not being excepted to, and being full, 
must be taken to be true ; and therefore he must discharge the rule, 
although the time for excepting was not expired ; and that, upon ex- 
ceptions filed, the injunction would revive. 

[♦] Mr. Mansfield afterwards said, — he found he was misled as to the 
practice, that he ought to have read the original affidavits upon which 
the rule was granted, in reply to the answer, and that this was the prac- 
tice in cases of waste. 

His Honor doubted the practice, and ordered it to stand over, in , 
order to enquire into it. (6) 

At the first seal after term, the affidavits were read, by consent (7)» 
and the injunction dissolved. 

f Jnte, 1 YoL p. 166. 



(3) The Court, howerer, refuses to speculate on what is ornamental or not, and con- 
fines itself to What has been planted for ornament. Sec note to 1 vol. p. 166. M. JDcwnt- 
lUrv T. L. &mfys, 6 Ves. 107. lia 111> 112. 8 Ves.70, 71. &c. 

(4) Fttfe 7 Ves. 309. 

(5) This part of the report must be taken with caution, after the observations of Lord 
jEUbn, above referred to. It b evident here that the trees were ornamental, as adorning 
the ridet vJdch had been cut through the woods, althouf^ the individual trees might not home 
been planted fir ornament. Hie case, therefore, did not require the stress which Lord 
Eldon laid on the latter, as a requisite in general cases. See the note to 1 vol. 166, 
167. 

(6) See the circumstances fully, ^d Mr. DicAins the Registrar's certificate, that 
affidavits might be read against the answer in cases of waste, 2 Dick. 673. and 1 Cox, 
S63. Vide also Norw^ v. Rowe, 19 Ves. 144, &c. and Robinson v. Ld. J9^ron, 1 voL 
588, 589. and the note. 

(7) Hie consent was cprea inadvertently. Fufe 2 Didu 676. ^fi)tdel9 Ves. 153, 154»* 
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Thomas Stephens, Executor of George Stephens, Plaintiff. 

Edward Olive, Senior, and Jane his Wife; Deborah Mighell, 

Executrix of Samuel Mighell, Samuel Drawbridge, and 

' SuKEY his Wife; John Olive and Edward Olive, Infants; 

which Sukey Drawbridge and John and Edward Olive are j^ag^grofth^ 
the Cilildren of said Edward and Jane Olive; Thomas Hotufdtard 
Cripps and Richard Watts, and others, Defendants. chanceOor, 

(Reg.Lib. 1785. B.fol. 758.) (1) //?hjS. 

TCDWARD OLIVEy senior, after his marriage, by indentures of lease A settlement 

and release, tlie release dated 7th Mav 1774, settled his real estate *^^ mMnUge, 
on himself for life, with remainder to' Jane his wife for life ; remainder to I'LiSSr" "ot 
Thomas Cripps for 500 years ; remainder to his first and other sons in within the sta- 
tail ; remainaer to his daughters in tail; remainder to himself in fee. tuteoffnud- 
The trusts of the term were for raising portions for younger children.' ulent conTcy- 
By another deed of the same date, he mortgaged the sard estate to ^^oc^- (2) 
Philip Mighell for a term of 1000 years, to secure the repayment of 2on A« 

500Z. and interest. On the 6th March 1775, he became indebted by trustees indero* 
bond, to George Stephens in 200/. By indentures of lease and release, nifying the 
dated 19th and 20th December 1775, reciting [♦] that he and his \rire husband against 
had agreed to live separate, he conveyed his life-estate in the said pre- ^^^ TJ^u* '^' 
misesto Samuel Draxvbridge and Richard Watts in trust, out of the rents v^|^ie*^n-* 
and profits, to keep down the interest of MighelTs mortgage, and to pay sideration, and 
all taxes and repairs, and then to pay 35/. per annum to Jane his wi^ takes the con- 
for her separate maintenance ; next 35Lper annum to himself; and, if veyance out of 
there should remain any surplus, to add the same to his wife's ani.uity, ^® statute. (3) 
or to his own, at the discretion of the trustees, or to preserve the same, p ^gi -i 
to accumulate for the benefit of his son. The trustees covenanted to ^ 
indemnify the husband against the debts his wife might contract after 
the separation. Soon after the execution of the deeds, the trustees took 
possession of the estate. In Michaelmas Term, 1781, Thomas Stephens^ 
the executor of the said George Stephens^ obtained judgment against 
Edtoard (Hive on the said bond, and having sued out ajl.ja, levied 70/. 
He afterwards sued out an elegit (4) into the county of Sussex, where 
the said real estate, comprised in the several deeds aforesaid, lies : but 
the jury who were sunmioned, found, by their inquisition, that Edtvard 
'Olive was not seised of any freehold estate in that county ; whereupon 
Thomas Stephens exhibitea his bill in this Court against Edtoard, and 

(1) ** Hie cause first came oa SI Marchf 1785 ; and was ordered to stand over, th« 
*< plaintiffnothaYing sued out an elegit." From Ld. Aadefdole's notes. - 

(S> See also Lu$k t. WWeinwrn 5 Ves, 584. ; widi JOdmeyy, Cousunaker, IS Ves. S5G. 
SSSy &C., and the several cases cited ; especiidly Ld. Toums/iend t. Windham, 2 Ves. 10, 
1 1. and Supplement, 247. A voluntary settlement or conveyance, however, thougk 
^ood agaiast tubt^quent creditorSf is void against a subseguent purchaser Jar valuabU con- 
nderatkm, under the stat 27 Elis. c. 4. See in Ld. Touftahend v. Windham, 2 Ves. 10, 11 , 
.and the referenceain the Supplement, 247. et Copis v. MiddleloHf 2 Madd. Rep. 430. Lord 
JSidim C held, that the surrender up of a voluntary bond valid between the parties, 
though void against creditors, might operate as a good consideration for a substituted 
,himii even as against creditors, where no fraud. Vide ex parte Berryy 1 9 Ves. 218. It 
should seem, £>w0ver, that the Courts would be very jealous and vigilant in such 



. , (3) & 1*. Worraa v. Jacob, 5 Si!(trivale, 256. See the elaborate judgment there from 
p. 961. e^ecially '268, 269, 270. 
(4) See note (1) ottfco. 
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Jane his wife, Deborah Mighelly executrix of Philip Mighelly the mort- 
gagee, tlie children of Edward and Jane Olive, the trustees in the two 
settlements, and others, praying that the settlement might be declared 
void, and set aside as against the plaintiff, as being voluntarvi and with- 
out consideration ; and that the estate comprised therein might be sold, 
and the purchase money, after satisfying the mortgagee, applied towards 
payment of what remained due to the plaintiff on the said bond. 

The cause came on to be heard before the Master of the Rolls, sitting 

-for the Lord Chancellor. There was no evidence that Edward Olive 

was indebted at the time of making the settlement of 7th Jdai^ 1774, 

except in the said sum of 500/. to Philip Mighell, which was secured 

by mortgage. 

Mr. Mansfield and Mr. Bicknel (for the plaintiff) insisted, 1. that the 
settlement of 7th May 1774', would have been void, as against him, even 
if the settlor had not been at all indebted at the time ; but, if that were 
doubtful, tliat his debt to Philip [•] Mighcll, although secured by a 
mortgage, made such settlement void. 

And, 2. that the settlement of 20th of December 1775, being made 
subsequent to the plaintiff's debt, was clearly void. To prove these 
positions they cited Taylor v. Jones, 2 Atk. 600. Fitzer v. Fitzer^ 
2Atk. 511. 

Mr. Ainge (on the other side) cited \_Russell v. Hammond, I Atk. 15. 
Walker v. Burrows, 1 Atk. 94, and Lord Totvnshend v, Windham,'] 
2 Vesey, 11. His Honor [Sir L. Kenyon] held, 1st, that a settlement, 
afler marriage, in favour of a wife and children, by a person not in- 
debted at the time, was good against subsequent creditors, and not 
within the 13th of £liz. On this point he relied chiefly on what Lord 
Hardwicke says in 2 Vesey, 11. 

2d. That although the settlor was indebted, yet, if the debt was 
secured-by a mortgage, the settlement was good. 

Therefore he held that the first settlement was valid. 

3d. That the covenants by the trustees in the second settlement to 
indemnify the husband against the debts which the wife might contract 
after the separation, was a valuable consideration ; and therefore that 
this settlement, although made after the debt due to the plaintiff, was 
contracted, was also good against him. (5) 

After his Honor had delivered his opinion on the validity of the two 
settlements, the plaintiff's counsel contended, that the plaintiff, being a 
creditor, had a right to redeem the mortgage, and to hold the estate 
till the mortgage money was satisfied ; and then, supposing the settle- 
ments to be valid, to retain so much out of the rents as was reserved to 
the husband by the settlement of Decetnber 1775. But his Honor said, 
the plaintiff's debt being only a specialty at the time of the second 
settlement, he was not intitled to any advantage over the wife ; on the 
contrary, she had a better title under that settlement ; and the person 
next intitled after the mortgagee could alone be suffered to redeem. (6) 

His Honor decreed, that a receiver (7) should be appointed, who was 

to 

(5) See the cases in note (3) antea. And note the obsenradons of Lord Eidan C 
upon this deciiiion in Lord v. Lady 5if. johnt 1 i Ves. 536, 537, 

(7) It seems that if a prior mortgagee refuqes to take poaseasion, a subsequent mort- 
gagee may insist upon a receirer being appointed, with directions to keep down the in* 
terest : and Lord Thvrlow C. appointed a receiver, at the instance of one of the 
mortgagors, to keep down the mortgage interest, unless the mortgagee chose to take 
possession, although the mortgagee opposed the application. Tlie case in the MSS. 
with which the Editor has b^n honoured by Lord Colchester ; is as follows : — 
ti 'Newman v. Nevrman and others. In Chancery, Sittings after Mich, Term, 1799 — 

*' [\2 Dec. 
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to keep down the interest of the mortgage, in the first place, [♦] then 1786. 

to pay 35/. per annum to the wife, according to the trasts of the settle- '^ ~ , j^ ^ 

ment of December 1775, and to pay into the Bank the 35/. per annum, Stephkns 

reserved by that settlement to the husband, [or so far as the residue of asaviu 

such rents and profits would extend, R. L.] as there might be other in- ^"^k- 

cumbrances on the said estate, f [ *93 ] 

The counsel for the mortgagee was not authorised to consent to the 
appointment of a receiver^ but his Honor said he might apply to the 
Court if he wished to get into possession. (7) 

f A similar decision to the above was made in the cause of the JCing v. Brewnv (8), 
Chehnsfttrd Assiies, 1786. before Jjoni Loughborough. 

That was an itisue ansing upon a traverse to an inquisition on an outlawr}*. Upon 
the inquisition the sheriiT had returned against the estate in quetttion, as the property of 
the outlaw. It was objected by the defendant that the estate \\ as vested in him as a 
trustee. 

The husband made a settlement of the estate upon his wife, after marriage. Upon 
their agreeing to live separate, the estate was conveyed to tru^tc-es, (of whom the de- 
fendant is the survivor,) for the use of the wife ; and they covenanted to indemnify the 
husband against her debts. 

It was objected, that this conveyance was within the statute of £liz. against fraudulent 
conveyances. 

Lord Lougfiborough, without entering into the question, whether the statute of Eliz. 

applied to the king, said, tliat the statute operated upon conveyances made by the huH- 

band to the wife, after marriage ; but tliat this woa a deed made upon a valuable con- 

's^leration, the trustees undertaking to indemnify the husband against the debts of the 

wife, wh^ was a sufficient valuable consideration to tr.ke it oiu of the statute ; and 

upon that a verdict was found against the king. 



** [12 Dec Lord Redetdale* note.] Bill by F. A^., wife of defendant /". AT. jun. Receiver ap- 
'* F. AT. sen. her father, and F, C. A^. an infant, her daughter, against defendants F. N., pointed in place 
*' S'.P't and ff., trustees under a marriage settlement, and Tuc/cer, mortgagee of estates of negligent 
" settled, by virtue of a mortgage in which the wife had joined by a nne. The bill trustees, with 
" stated a marriage settlement, by which trustees had engaged to pay, 1st, 100/. to the order to keep 
'* wife as a separate maintenance, residue of rents and profits to the husliand, with down the inte- 
** rcniainders over ; that a separation had taken pl^ce ; and after that truste€>s being in rest of a mort- 
** ponenion, there had been the 100/. paid to plaintiff for two years ; since that, only gage, unless the 
** fixnall sums on account, and for the last two years nothing. mortgagee 

** Defendant, F. N. jun., had filed a cross bill, in which he insisted he I'.nd been chose to take 
" tricked into the execution of the settlement after marriage, his fatlier-in -law having possession, not- 
'< made an engagement which he never kept. withstanding 

*< Mitford {/(»• jilaintiff) — moved that a receiver might be appointed, who shoUld themort^gee 
<• take rents and profits, and pay over the 100/. per annum to plaintiff F. K. opposed the 

** Solicitor General opposed it on the part of the husband, and on tJie ground disclosed appo*ntment. 
'* in the crois bill. 

•* Bui the Chancellor, — There is a clear breach of trust in the trustees; they have 
'< paid over the whole to the husband, and, at any rate, you must give this woman some 
" support. How could she have alimony, but by some such deed ? Do you want to 
" starve her? 

'* Lhyd opposed it on the part of the mortgagee ; and saidf that no such order could 
** be made against him, 

** Mitford answered. — That he was not in possession : that such an order might be 
** made by the course of the Court, subject to the mortgagee being let into possession if 
** he chose it. When a second incumbrance comes before the Court, he may insist on 
<< ibe first incumbrancer taking possession, or that a receiver may be appointed. Ihe 
*• rents and profits are so large, that they will discharge the mortgage in three years. 

'* The Chancellor granted it accordingly. 

" Nota, — The bUl charged that the mortgage was obtained by fraud, and prayed that 
«* if the mortgage turned out to be good, the rents and profits might be applied to keep 
** down the incumbrance.*' — From Lord Colchester's MSS. So also 1 Cox, 422. 
2 Cox, 378, &c Marq. Donegalf before Lord Eldon C. 12 Feb. 1803. S. P. MSS. Et 
Anon. 3 Aug. 1803, when Lord Eldon C. said, the practice was first introduced by 
Lord Thwrlow, and Lord Kenyan when M. R. 

(8) ride 2 Madd. Rep. 431. and 3 Meriv. 270. 
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r #94 -j [•] Batson against Ljndegref.n. 

UncMs Inn (Reg. Lib. 1785. A. fol. 797.) 

HaUylTJuiy, 

Devise to sell HnHE testator Lindegreen after a direction for the payment of his debts 
the residue (af- -■- and several legacies, devised the rest of his estates, real and per- 
^wT^a^V^ sonal, after payment of his debts, legacies, and funeral expences, and 
mo^y to be * Hable thereto, to trustees upon trust, to sell and dispose of the same, and 
part of the per- ^^ ^^^ mean time to set the same to tenants, and that the money to arise 
sonal estate; from the sale thereof (2) should he pLaced^ and deemed part of his per- 
upon a total sonal estate, 

insolvescy held ^ |,jji Yi^^ ^ecn filed (the estate proving totally insolvent) by a simple 
-atsetsfrs) ^ contract creditor, and heard before his Honor at the Rolls, who bad 

decreed the money to be equitable assets, but the specialty creditors 
were not parties to that cause. — They filed the present bill. 

Mr. Mansfield^ Mr. Scott^ and Mr. Bicknel (for the plaintiff). — The 
reason in Neuoton and Bennet for holding the money to be, equitable 
assets, was, that the descent was broken, which it is not in this case ; for 
here the estate descended to the heir until the debts were paid, and 
then, was to go clear from them to the trustees, and to be deemed part 
of the personal estate, and as it descended to the heir it would be legal 
assets, and so likewise, when it became personal estate, it would be legal 
assets, and the specialty creditors must be paid before those by simple 
contract. There is a case in Peere Williams (Freemotdt v. Dedtre^ 
1 Wms. 4*29.) that wherever the estate descends it is legal assets ; and 
although there has been aa idea since the case of SUk v. Prime (in the 
note upon Nekton v. Bennet, Bro. Ch. Rep. 138.) that the assets are 
equitable, yet there is no case against that in Peere Williams. ^ 

Lord Chancellor. — You construe the word ajter as an adv^b of time, 
which I do not take it to be in this will. 

A devise to the heir to sell, would make the produce equitable assets ; 
and a charge is a devise /tto ianto, (3) 

* His Lordship therefore directed the money to arise from the sale of 
the estates to be applied as equitable assets. 

(1) See Newton v. Bennett and DavU v. Topp^ antea, 1 vol. 135. & 594, &c with the 
Botes. Et vide per Lord Eldon C. on the principal case in Bailey t. Ekmt, 7 Vet. 399. 

(2) ** And from the rents and profits until sale.'* Reg. Lib. 
• (3) Vide 7 Ves. 322, 323, &c. 



[ *d5] r«] Between John Kirkman, Robert Kirkman, Maria KiRicif ak, 
and Anne Kirkman, the four surviving Children of John Kirkman 
the Younger, Esq. late one of the Aldermen of the City of Londottf 
deceased. Infants ; by Samuel Kirkman, their Uncle, and next 
Friend, •..--. Plaintiffs. 

» 

Maria Kirkman, Widow and Administratrix of the said John 
Kirkman, her late Husband, deceased, and also Admmlstratrix of 
Samuel Kirkman, the other Child of the said John Kirkman, de- 
ceased, 
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ceased, who died an Infant, and William Hussby, Esq. surviving 1786. 
Trustee, named in the Settlement made on the Marriage of the said '^ i— ^ m^ ^ 
late John Kirkman, and Maria his Wife, - Defendants. 

(Reg. Lib. 1785. A. fol. 823.) Xw^o/u'« Inn 

HcUl, 17 July, 

•T^HE bill set forth, that, by settlement previous to the marriage be* IVovisoin a 
•*- tween plaintiff's late father and defendant, then Maria Marsh, dated »ettlement that 
20th June 1766, in consideration of the said intended marriage, and of ^^^'^^^l^'* 
the defendant's marriage-portion of 5000/. which was paid to defendant's ^J^ ^^ 
late husband's father, he assigned all his share in a partnership to de- the husband 
fendant's late husband, and covenanted, that he would at his death, by should give or 
will or by deed, give or leave 5000/. to be paid by his executors and le»vebydeedor 
administrators, within three months next after his decease to the de- T'^' ^®dics 
fendant's late husband, to the use of defendant's late husband, and his. ^^^^^^f 
child or children by defendant, in such shares and proportions as he the Zonditn, her 
father should, by such will or deed, appoint: but, if there should b? shares bj the 
no such child, the same, after the decease of defendant's late husband, statote and cua , 
was to revert to the executors or administrators of his said father; andj to«^«renota 
in default of such will or deed, the executors or administrators of ^f thrcovo- 
said John Kirkman^ the elder, should pay the said 5000/. to John nant. (i) 
Kirkman the younger, his executors, Sfc, And further covenanted^ 
that, in case the said intended marriage should take effect, and the dei> 
fendant [* J should survive ; the said John Kirkman the younger, or his C *^^ 2. 
•urviving partner or partners in trade, should pay unto the trustees, 
but to and for the use and benefit of the defendant, 10,000/. with lawful 
interest, in the following portions, %nz, one-third part within six months 
after the decease of the said John Kirkman the younger ; one other 
third, together with interest, to be computed from the end of six months 
after the decease of the said John Kirkman the younger, within twelve 
months after the death of said John Kirkman the younger ; and the re- 
tnaioing third part in full of said 10,000/. together with interest for the 
same, as aforesaid, within eighteen months next after the decease of said 
John Kirkman the younger. And it was provided and agreed between 
the parties, that, in case the defendant should survive the said John 
Kirhnan, and should be desirous to continue the said 10,000/. in the 
joint trade which should be then subsisting between said John Kirkman 
the younger, and his partners, to the end of the term then to come in 
such copartnership, that then she should have full liberty so to do ; and 
the surviving partners, or the heirs, executors, or administrators of said 
John Kirkman the younger, should, within three months next after his 
death, enter into a bond, in a sufficient penalty, to pay to said de- 
fendant said sum of 10,000/. at the determination of said copartnership, 
together with interest for the same, after the rate of 6 per cent, per 
annum, to be paid half-yearly, and to conmience from the end of six 
months next after the decease of said John Kirkman the younger. And 
it was thereby agreed between all the parties, that in case there should 
be one or more child or children of the body of the said Maria Marsh 
by said JbAn Kirkman begotten, who should be living at the time of such 
payment of said 10,000/. and interest as aforesaid, and who should sur- 
vive said defendant^ and live to attain twenty-one, or day of marriage^ 

(1) Vide Hatfnet ▼. Micot antea, I vol. 129. with 10 Ves. 14. and the references ; and 
ace tfie material cases on the subjects of Satisfaction, Performance, &c., judidouslj 
cianiffd by Mr. Swantton, in his note to Goldsmid v. Goldsmid, I vol. Swanst. liep. 221, 
S92. See particolarly Lord Eidon's elaborate judgment in Garlhsltore ▼. CfuUie, 10 Ves. 7. 
&c &c. in which there are some observations upon part of what Lord Thuriow is reported 
to have sud in the principal cases. See 10 Ves. 14. 

F3 . i^t 
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1786. (if daughters) that 5000/. part of said 10,000/. should revert upon the 

* ^ ' death of said Marin Marshy and be paid and divided between such child 

• KiEKMAN or children, (if more than one) in such shares and proportions as said 

against defendant should, by deed or will, whether covert or sole, under her 
KuKMAK, hand and seal duly executed, and attested, by, and in, the presence of 
two or more witnesses, direct, limit, and appoint; and, in default of 
such deed, will, or appointment, among such children equally, (if more 
than one,) and if only one, then to such only one ; the shares to be paid 
C *97 1 [*] to sons at twenty-one, and to daughters at twenty-one, or day of 
marriage, which shall first happen, after the decease of said Maria 
Marsh. And further, that, in such case, for better assuring the payment 
and distribution of said 5000/. in manner aforesaid, in case there be any 
such child or children, the said Maria Marsh should give security, at 
the payment of the said second part or portion of said 10,000/. and in- 
terest above mentioned, to the satisfaction of the trustees, for the £uthful 
payment and distribution of said 5000/. after her death, among her said 
chddren, or to such her said child, in case there should be only one 
such who should survive her, and who should live to attain twentv-one, 
if a son, or twenty-one or day of marriage, if a daughter ; and, in aefault 
of her giving such security, that then it should be lawful for the trustees, 
or the survivor, to receive and retain so much of said second payment of 
said 10,000/. as, with the third payment thereof, would make up aaid 
5000/. which they should imtnediateiy invest in government funds, stocki^, 
or other public securities, with the approbation, and by the direction of 
said Maria Marsh (if then living) in trust, to the like uses : but in case 
such children should die during their minority, or unmarried, (if daugh- 
ters,) then in trust to transfer and pay said 5000/. unto such uses as said 
Maria Marsh should, by deed or will, attested as aforesaid, appoint, 
and, in default of such appointment, unto her executors or administrators ; 
and then followed a proviso to the effect following : ** Provided always, 
that nothing herein before contained^ or the provision hereby before made, 
or intended to be made and secured, to and for the use and benefit of 
the said Maria Marshy out of the personal estate of the said John 
Kirkman the younger, her intended husband, in case the said intended 
marriage should take effect, and she shall happen to survive the said 
John Kirkman the younger, shall he in ant/wise construedy deemed, taken, 
or understood to bar or deprive her of her right to dower or thirds by the 
common law, or any of the laws or statutes of this realm, or by any iatoy 
custom y or usage whatsoever y of, into, and out of all such real estate f as 
the said John Kirkman the younger, her said intended husband, or any 
other person or persons, in trust for his use, shall become or stand seized 
or possessed of in his life-time, nor to bar or deprive her of having, taking, 
receiving, holding, keeping, or enjoying a/iy other gi/ly provision, or 
bequest, tchich he shall think Jit to give, bequeath, leave, or make, to or for 
{^*98 ] ^^^^ the said Maria Marsh, his [*] said intended wife, in and by his last 
will and testament, or in or by any other deed or gift in his fife-time, or 
(ithervoise in anywiae whatsoever , any matter or thmg herein-before men- 
tioned, expressed or contained, or which in anywise may be understood, 
deemed, construed, taken, or interpreted to the contrary, in anywise 
notwithstanding." The bill further stated, that the marriage took place, 
and that the defendant's late husband John Kirkman, who was not then 
a freeman of London, soon afterwards became so. That on 15th Sep^ 
tember 1780, he died intestate, leaving his said wife and ^ve children, 
(that is to say) the plaintiflfe, and Samuel Kirkman, since deceased, him 
surviving. That the defendant obtained letters of administration of his 
goods, Sfc. anjl possessed herself of his personal estate, to tlie amount of 
many thousand pounds, paid his debts, S^c, and retained to herself the 

10,tXKV. 
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10,0001. SO covenanted to be paid to her bjr the settlement. The plaintiffs 1735, 
then insist, that, upon the death of their fother intestate, and a freeman y - ^ ii_ -f 
of LondoTty as aforesaid, the residue of his estate, after payment of the Ki&kman 
aforesaid 10,000/. and his debts and funeral expences became distributa- against 
ble, (in case the settlement is not a bar to defendant's claiming any part Kiarmir. 
of the personal estate,) according to the custom of the city, in the fol- 
Tow^ine manner : one moiety thereof to his five children, the plaintiffs, 
and their said late brother Samuel, deceased ; and the other moiety 
became distributable, according to the statute of distribution, viz. one- 
third of such last mentioned half part to the said defendant, and the other 
two-third parts thereof became divisible amongst plaintiffs, and their late 
brother Samuel Kirkman, decettsed ; and, in case the said settlement is 
(as they submit it is) a bar also to her claiming any part of the said per- 
sonal estate, (except as to the said 10,000/.) either under the said custom 
or statute, or otherwise, then plaintiff submit, that both the moieties became 
divisible between them and their deceased brother only ; and, in case the 
settlement is not a bar to her claiming any part of the intestate's personal 
estate under the custom, or under the statute, plaintiffs submit, that the 
shares she shall take, either under the custom or under the statute, or, at 
least, such share as she shall be entitled to under the statute, ought to 
be considered as a satisfaction of the 10,000/. or, at least of the 5000/. 
part thereof, which she takes for her own use, they submit also, that she 
ought to bring 10,000/. or, at least, the 5000/. into hotchpot. They 
then state, that their [*] brother died on or about 29th September 1780, [ *99 ] 
a^ed three years only, and that the defendant obtained administration of 
his goods, and claim different shares, (according to the effect of the 
fFowo) in his share of their father's personal estate, and that they are 
also entitled to have 5000/. part of said 10,000/. secured in the manner 
in the said indenture mentioned, for their benefit, or the benefit of such ' 
of them as shall survive the said Maria Kirkman, and attain the age of 
twenty-one years, or days of marriage, being daughters. — The defendant,' 
Maria Kirkman, by her answer, claims to be entitled, over and besides 
the 10,000/. by the custom of the city of London, as the widow of a 
freeman intestate, to her paraphernalia, and furniture of her bed-chamber, 
and to one-third part of the clear residue of his personal estate and 
effects, and that plaintiffs, and their said late brother Samuel Kirkman, 
deceased, are only entitled to one other third part, and that the other 
third part is to be subject to the statute of distribution, and is to be 
dividecl accordingly ; and that she, as the widow, is entitled to an equal 
share with plainti£ra in the distributive part or share, and insists that she 
is not barred from these claims by the settlement, in as much, as, by the 
proviso she was not to be barred from ri^ht of dower, Sfc. (as in the pro- 
viso) ; and alUiough her late husband did not make any further provision *» 
for her by deed, Sfc, that his taking up his freedom of the city of London 
after his marriage, and dying intestate, ought to be considered as a- 
further provision, by giving her title to her customary share in his per- 
sonal estate, and, for the same reason, claims her distributive share of 
her husband's estate under the statute ; and submits, that the shares she 
shall so take, under the custom or under the statute, ought not to be 
deemed a satisfaction for either of the said sums of 10,000/. or 5000/., nor 
ought she to bring the sum of 10,000/. into hotchpot, the rule for bringing 
into hotchpot only extending as between brothers and sisters,, where 
some are advanced during the father's life, and others not so. She also 
claimed to be equallv entitled with her sons and daughters by the statute 
of distribution, in the share of her deceased son, out of the personal 
estate of her late husband. 

Mr. Attorney General, and Mr. Mansfield, for the plaintifife contended 
--. that what Mrs. Kirkman took by the intestacy of hef [*] husband as [ *100 J 

F 4 a free- 
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1786* A (reetuaa of London, would be a BatiiBfaction /tto tanto for the lOyOOOl^ 
if it were not equal to it in value, which it was said, in this case^ to be» 
that it had been determined in the cases of Blandy v. JVidmore^ 1 Wmt. 
924. and Lee v. D'Aranda, 3 Atk. 419. 1 Vesey, 1. S. C. (2) that where 
there was a covenant to leave a specific sum, an equal snare, coming 
under the statute of distribution, was a satisfaction of the covenant. 
Therefore, being administratrix, and, as such, taking her distributive 
share, the covenant here is satisfied. This would be clear if the proviso 
was out of the case. — The proviso is a strange one. It is to prevent 
any further provision, which he might make for her, from being a satis* 
faction ; but it is restrained to wiU or deed, and omits to provide for 
intestacy. It must therefore, on the intestacy, be a satisfaction. 

Mr. ScoUf for the defendant* — The cases o£ Blandy v. Widmore and 
l^e V. Cox and D^Aranda, have been distinguished from cases of satis- 
faction; they have been called cases of performance. Barret y» Beck/brd^ 
1 Vesey, 520. The sum here is uncertain ; it may not • be a complete 
satisfaction ; besides, there is a material difference between this proviso 
and other parts of the deed ; in the other parts, the provision is by deed 
or will; in this, by deed, will, or any other means tchatsoevcr. 

Lord Chancellor. '■^Before the cases of Blandy \l Widmore, and 
Lee V. D'Aranda (3), it may be doubtful, whether suffering a part to 
come by the statute, was a sufficient performance ; I should have thought 
the word leave, in these cases, should be taken in an active sense ; but 
they have settled the point. At the same titoe I think, neither of those 
cases can apply where the whole is not satisfied. (4) It was the intentioi^ 
of the proviso, here, that the covenant should not bar her from any 
effect of the husband's success. As to the 500(V. she is entitled by the 
settlement to the use of it, therefore she must give security, otherwise }. 
would have invested it. 

!2) Sec the Supplement to Vesey senior, p. 1, &c. 
3) Lord Eldon C. observed, in Garthshore v. Chalut 10 Ves. 14. that, Blandy V. 
Widmctret and Lee v. D*jiranda, have remained uniropeached ; and that it was not the 
intention to shake them in Haynes v. Mico, {antea, 1 vol. 129.) and Devise ▼. Pawkt, 
.1 Cox, 188. 

(4) Lord Eldon C. says, in 10 Ves. 14. ** I believe it is accurately stated, upon Lord 

** Tkuriow*s autbprity (notwithstanding what His Lordship is represented to have said 

*• in Xirkman v. A'irkman) that if in Blandy v. Widmore, and Lee v. D^Aranda, what 

was taken in the second instance was properly held a performance, because it 

If fiiuUi ifU had been less, have been taken t^ be a part jterformance,** 
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[Affirmed on 
r»4iearing, 
po^eaf 132.] 

JJneoMs Inn 
Mali, 18 July, 

j#, purchased 
an estate sub- 
ject to a mort- 
gage, the per. 
•onal estate 
lUl not exonerate the reel for payment of die mortgi^ deU. (2) 



[•] TwEDDELL against Tweddell. 

(1) 

'T^HIS bill iras filed by Francis TtveddeU, devisee for life of an efttate 
'*' called High Laws, under the will otJohn Ayuesleyhls grandfather, 

and 



(1) No entry on this occation: but the Lord C. afterwarda affirmed the preaoit 
oraer alldwing the demuner. Vide poftea, 152. and R^. Lib. 1786. B. fol. 334.) 

(2) S. P, Butler v. BtUler, 5 Ves. 554. 538. and vide in Lawson v. Ltnoton, anUt, 
1 voL 58. ttidthe refefen^es to Tankerville v. Fawcet, antea, 57. and the notes. See eho 
on the principal case, more especially 3 Ves. 13a 131. 5 Ves. 538* and 14 Ves. 4S2^. 
where Sir /r. Grant, M. R. Slid, ** it wa» muth a ndiject hf doubt tubsequently to the 
'< deeision.** Sir P, Jrden (in fToods v. Huntingfind, ^Ves. 130, 13L) '* states' the 

" 4rh^e 
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and John Tweddell eldest son of Francis^ against the personal repre- 1786. 
sentatives and next of kin of John Aynedeyy praying, amongst other ^ -\ _' 
thin^, to have the personal estate of John Aunedey aforesaid, applied Twsdd^ll 
in discharge of a mortgage subsisting upon toe Highr Law^ estate. — agamtt 
And the case made by the bill was as follows : — Twidmix. 

That by indentures of lease and release, by way of mortgage, dated 
the 9th and 10th of February 1737» the release being made between 
John AynesUyoi the first part, William Aynedey of the second part, 
and Edward JDelaval of the third part, in consideration of 1776/. therein 
mentioned, to be paid to John Ayriesleuy for the proper debt of William 
Atfnedetfy and 224/. therein mentioned, to be paid to WilUam Aynesley 
by the said Edward Delavaly making together 2000/. the said John 
Aynedey^ with the approbation o{ Wiuiam Aynedetf^ bargained and sold 
the estate called High Laws^ Sfc. to hold to the said Edward Delaval in 
fee, subject to a proviso for redemption, on payment of 2000/. and 
interest* 

That John Aynesley afterwards agreed to purchase the estate of 
WiUidm Aynedey^ and thereupon, by indentures of lease and release, 
of the 29th and 30th o£ April 1747, made between William Aynesley of 
the one part, and John Aynesley of the other part, reciting the mortgage 
of Delaval, and also reciting, that the said John Aynesley , by articles of 
agreement entered into between him and the said William Aynesley, had 
contracted with the said William Aynesley for the absolute purchase of 
the inheritance of the said premises, and had agreed to pay the sum of 
3500/. for the same, in manner therein mentioned; (that is to say) to 
Francis Blake Delaval (son and heir at law of Edward Delaval) all such 
stuns of money as should be due to him, for principal and interest, upon 
the said mortgage, on the first of May then next ; as also to pay, or 
secure to be paid, to the said William Aynesley, all such sums of money 
as should remain of the said 3500/. afler [*] deducting the money due [ *102 J 
to DdaveU ; and also reciting, that, upon the first of May then next, 
there would be due from the said estate, to the said Francis Blake 
Delavalf the sum of 2155/. subject and liable to the payment whereof 
the said John Aynesley was to take the said premises, . and which suip 
being deducted from the 3500/. there would remain in the hands of 
John Aynesley 1345/. to be paid by the said John Aynesley to the said 
William Aynesley , on the conveyance being made. It was witnessed, 
that the said William Aynesley, in consideration of the performance of 
the said articles on his part, and of the said sum of 1345/. to him paid, 
or secured to be paid, by the said John Aynesley, did grant, Sfc. to the 
said John Aynesley, his heirs and assigns tor ever, all the said premises, 
Sfc. and the common covenants were therein contained, and, in the cove- 
nant against incumbrances, the mortgage and securities made to the said 
Edward Delaval for the 2000/. and interest, were excepted ; and the said 
John Aynesley did thereby, for himself, his heirs, executors, and admi* 
nistrators, covenant and agree with the said William Aynesley, his heirs, 
executors, and administrators, that he the said John Aynesley, his heirs, 
executors, and administrators, should well and truly pay, or cause to be 
paid, to the sflld Francis Blake Delaval, his heirs, executors, admi- 
nistrators, and assigns, the said sum of 2155/. in manner aforesaid, and 
would at all times Uiereafter indemnify the said William Aynesley, his 

** whole import and effect of the prindiMl case to amount only to this, That where, a 
•' man \mj% subject to a mortgage, and has no connection, or contract, or communi. 
** cation with the mortgagee, and does no other act to shew an intention to transfer that 
<' debt ftoai the estate to himself, as between his heir and executor, but merely that 
** which he must do» if he pays a less price in consequence of that mortgage, (that is, 
«« iodcmniies tbe vcnda: against it,) be does not by that act take th6 debt upon bitoself 
•* pewomHy.*' 

heirt^ 
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heirs, executors, and administrators, and his and their goods and chattels^ 
lands, and tenements, from all costs and charges, Sfc. in respect of the- 
said mortgage to Edward Delaval, 

That John Aynesley^ by his will, dated 5th January 1748, devised the 
said premises, (together with the other real estates,) but subject never- 
theless to the payment of all his just debts and legacies, to John Reid, 
his heirs and assigns, for ever, to the use of his first son John Ayntdey 
for life, and, afler the determination of that estate, to trustees to pre- 
serve contingent remainders, but subject nevertheless, after •payment of 
his Just debts and legacies^ but not sooner, to permit and suner the said 
Jonn Ayneslcy to receive the rents and profits during his life, and, after 
his death, to the first and other sons of John Aynesley the son, in tail- 
male ; remainder to the issue-female of John Aynesley the son, as tenants 
in common ; remainder to the testator's two daughters, Mary and Anne, 
during their lives, as tenants in common; [*] remainder to plaintiff 
Francis TweddeU (son of testator's daughter Mary) for life ; remainder 
to trustees to preserve, Sfc, ; remainder to the first and other sons of 
Francis Ttveddell in tail-male, with other remainders over ; and, after 
giving some legacies, the testator did thereby charge and make liable 
the rents and profits of all his real estates, to the payment of all his just 
debts and legacies ; and, after recitine that his estate at High Latos toas 
then in mortgage to Francis Blake Delaval for 2000/. he the said testator 
did thereby direct and give full power and authority to his trustee John 
Reidf his heirs and assigns, to take and receive the rents and profits of 
all his said real estates, as weliybr the payment to the said Ftancis Blake 
Delaval of the debt of 2000/. and the interest thereof, as all his the said 
testator's other just debts and legacies, and outgoings, in such order and 
manner as his said trustee should think proper. But the testator mad^ 
no disposition of the residue of his personal estate. 

As to so much of the said bill, as prayed that any part of the personid 
estate of John Aynesley, the testator, might be applied in payment of 
the mortgage for 2000/. and interest upon the estate at High Lanos, the 
defendant John J\joeddeU demurred (3) ; for that the said plaintiffs have 
not shewn any title to have such personal estate so applied. 

This demurrer was argued the 31st July 1784?, when the Lord Chan- 
cellor thought it ought to be over-ruled ; but, upon application of de- 
fendant's counsel, it was set down to be re-argued ; and it was re-argued 
the 17th and 20th December 1784 ; and two questions were made, Jirgt^ 
whether from the nature of the contract, the personal estate of Johii 
Aynesley was liable to be applied in discharge of the mortgage. 

Secondly, If it were not so, from the nature of the contract, whether 
^ohn Aynesley had made it liable to be so applied by his will. 

Mr. Attorney General, Mr. Scott, and Mr. Miiford (for the demurrer). . 
— * The principle upon which personal estate is applied by this Court, in 
the first instance, m cases where the real estate is also liable, is, not 
upon the ground of the personal estate having received a benefit ; but 
because the contract is in its nature primarily personal ; and, therefore, 
the Court says the personal [♦] estate shall be primarily liable. The 
creditor, to be sure, may resort to either fund ; but the Court will not 
permit his election to vary the right of the parties, and, therefore, inter- 
■ feres in directing the application of the proper fund ; therefore in the 
proper case of a mortgage, the single act of borrowing, which creates a 
personal debt, renders the person^ estate liable, in the first instance, to 
repay it : to which the pledge of the land is added, as a further security 
to the creditor, and this does not arise from the force of the covenants 

« . (3) *< In Milford's Treatise, p. J91., it is stated, that the defence was first made by 
** plea, which was o?er-ruled a& being proper for demurrer.*' Mr. Cox's note. 

usually^ 
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usually inserted in mortgages, for where a mortgage is made without a 1786* 
covenant for repayment of the money, yet, the personal estate of the 
mortgagor shall he first applied ; so laia down in Cope v. Copcy 2 Salk. 449. 
On the other hand, it is the constant rule of the Court, that an heir, or 
a devisee of a mortgaged estate, cannot call for the aid of the personal 
estate of the ancestor or testator under whom he claims, unless such 
charge on the real estate was, either ift its creation, or by some act of 
such ancestor or testator made a charge in the first instance, on the 
personalty. And, therefore, where the real estate is, from the nature of 
the contract primarily liable, it shall be first applied ; and though cove- 
nants are added, yet, if they are meant as collateral securities to the 
land, they shall not have the effect of altering the fund. This is the 
principle of Bagot v. Oughton, 1 Wms. 347. so Evelyn v. Evelyn^ 2 Wms. 
659. Howel v. Price y 1 Wms. 291. Leman v. Neivnhanif 1 Vesey, 51. 
TThere are also several cases which shew that, where the covenantor is 
the original debtor, yet, if he appears to intend the real estate to bear 
the burden, it shall bear it in exoneration of the personal. Coventry v. 
Coventry f 9 Mod. 20. Freeman v. Edxvards, 2 Wms. 4?35. Lacam v. 
Martins^ I Vesey, 312. Robinson v. Gee, I Vesey, 251. Latvson v. 
LavDSon in the House of Lords, 27th February, 1781. f Then as to the 
present case, the whole of it is, that John Aynesley purchased an equity 
of redemption from WiUiam, He had not borrowed the money, or made 
any personal contract with the mortgagee : but he merely intended to 
buy WiSUanCs interest in the estate, ultra the mortgage. For fVilliam*s 
security, it was necessary to covenant with him for the payment of the 
mortgage ; because 1Villiam*8 personal estate remained liable, in respect 
of his original covenant with the mortgagee. And, with that view only, 
were the covenants inserted, that John should pay the money, and in- 
demnify [•] William. There was no covenant with the mortgagee [ *105 ] 
from Johuf nor any which the mortgagee could take advantage of, 
against him personally. 

And if the mortgagee could have been induced to have executed a 
release of his personal remedy against William, there would have been 
an end of the covenant between William and John, The case of Belvidere 
V. Lord Rochford, in 6 Bro. P. C. 520. is what is principally relied on 
on the other side : but there were so many circumstances, that were 
relied upon, in the reasons given in the printed cases, (which is the only 
way of judging of the grounds of that decision,) upon which that case 
might have been decided, independent of the present question, that it 
cannot be considered as an authority, further than to prove that the in- 
tention of the debtor will govern it. One reason, in particular, for ap- 
plying the personal estate was, that otherwise the mortgaged estate, 
which the testator meant as a provision for a brother, would have been 
worth nothing. As to the Jirst point, therefore, in the present case, 
there is nothmg in the nature of the contract which will make John 
Aynesley*s personal estate primarily liable. 

Secondly. There is nothmg in the will, which makes the personalty 
liable to what it was not before, in respect of this mortgage. Express 
words, or necessary implication, is equally required, in order to charge 
the persona] estate, in the first instance, where, from the nature of the 
contract, the real estate is primarily liable, as it is to charge the real 
estate, in the first instance, where the personal estate is, from the nature 
of tlie contract, primarily liable. Now, if this had been the latter case, 
instead of the former, would any body have contended that there was 
sufficient in this will to have exonerated the personal estate? It is said, 
that tlie part of the will which directs the rents and profits of the real 
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1786* estate to be implied in payment of thu, as well as aU (he other debCr^ 
-\ „i ' shews the testator meant to treat this as a debt, to all intents and pur* 
TwiDDitL poses ; and that it, therefore, must he paid in the same manner, and oat 
agiAui of the same fund, as all his other debts. But, supposing the first pait 
of the argument to be well established, namely, that, from the nature of 
the contract, the real estate is primarily liable, it will be going a great 
way to consider these words in the will, as an adoption of this as [*1 a 
debt, to the extent of charging the ^nd out of which it was not, in the 
first instance, to come. The cases of Pockley ▼. Pockley, 1 Vem. S6. 
and Bdvidere ▼• Lord Rochford, were deterramed on the ground^ that 
the testator had manifested an intention that his personal estate slioald 
discharge the incumbrance. 

Mr. Madocks and Mr. Uo^d (for the plainti&). — The plain case iSf. 
that John Aunedey agreed with William for the purchase of an estate 
for 3500/. This is the very recital of the indenture of 17479 '* ihatJiJm 
Aunesley had contracted with WiUiam for the absolute purchase of tt^ 
fnheritance of the said premises, and had agreed to pay 350tf. for die 
same." It was a plain intention in him to convert 3500/. of his penonal 
estate into real ; which is the ground upon which the court proceeds, 
where a man dies before he has completed a purchase, in directins an 
executor to pay the money, and the conveyance to be made to the heir. 
Here the purchaser found it convenient to leave 2000/. part of the pur- 
chase-money unpaid, which was secured by a mortgage on the premises; 
and is the same thing as if he had raised 2000/. part of the purdiase- 
money, by a mortgage of another estate ; in which case it would evidently 
be his debt : and it will make no difference whether the whole purchase- 
money is to go into the pocket of the vendor, or whether part of it is ta 
be paid in discharge of an incumbrance. The case of Cope v. Cope is in 

Soint to this. Then, with respect to the covenant, it is to pay the money 
ue for principal and interest to Delaval on the 1st of May then next; 
therefore, the next day, an action would lie on the covenant agAinst 
John, and, after his death, lies against his representative. In this way, 
therefore, it is a personal debt of John ; and it is perfectly clear, from 
the words of this will, that he so considered it. The intention is full ai 
clear as in Pockley y^ Pockley, which was decided on that ground. 

The Lord Chancellor directed this cause to stand for juc^ment the 2d 
day of Hilary Term ; but, his Lordship's illness intervening, he did not 
give judgment till this day. 

Lord Chancellor. — This comes before me upon a demurrer, and the 
question is, whether the personal estate shall be applied for the benefit 
of the heir, in discharge of a mortgage-debt upon real estate. It anset 
upon the following case (stating the case). The point is, wheAer the 
C *107 3 personal estate shall be exempted or [*] not from the payment of tldB 
charge. It is a clear rule, that the personal estate is never charged m 
equity^ tohere it is not at tawy and, if not chargeable at /otv, there is n^ 
principle, or case, in this court, to toarrant its oeing chargeable in eguiijh 
contrary to the order of the law, (4) There is no case expressly decided^ 
upon the subject upon which I am now to give my opimon* However, 
the gprounds, upon which former cases have been decided, apply to the 
present; particularly that case, where a grandfather bought an eafiite 
charged with a mortgage, and it descended to the father ; and the father, 
having occasion to borrow money, charged the estate with that sum, 
entering into a covenant, charging himself, at law, with the payment. 
This transaction, certainly, changes the nature of the debt, and nuikes it 
his own. This principle I think applicable to the present point. Cope v. 

(4) See the obsenrations of Sir P. Ardtn, M. R. on this case, in Woods Vt JSftmtmg* 
ford, 3 Ves. 130, 131. and the references in note (2) antea*. 

Cope, 
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2 Salk. 449. was the first case cited at the bar. There is another 
in 2 Wms. 659. Evelyn v. Evelyn. The principle is more expressly 
lown in that case. The land was tlie original debtor, and the 
^ee could not bring his action against the executor, or any other 
, but merely against the original debtor. As to the case in 1 Chan- 
Cases, 74. nothine more is to be gathered from thence, than the 
ral rule: Cornish v. Mexv^ Ch. Ca. 271. Pockley v. Pockley, 
m. 36. shew, that where a purchaser of an equity of redemption 
the personal estate shall not be applied for the benefit of the heir, 

being the ancestor's debt. 

tiere it is a debt payable by executors, at law? tliis court will relieve 
eir, by turning the charge upon the executors, provided it. does not 
^ere with other debts and legacies, or any more substantial claims, 
R8. 347. 2 Wms. 664. 1 Vesey, 312. In respect of the rule of 
lalling assets, it is, that it must be a debt affecting both the real and 
nal estate: so, in case the personal fund proves aeficient, to enable 
curt to marshal the assets, you must prove the executors are ac- 
table at law, and not in equity. There is a case abridged in 
own's Cases in Pari. 520. Lord Rochford v Belvidere (5), (which 
ordahip stated). I cannot distinguish that case from this : the House 
irds were of a different opinion to what I entertain upon this case, 
herefore I have stated it more at length. The personal estate never 
iable, and the party never was liable to an action upon covenant, 
latcase George had a fee-simple [*] in the estate ; he was capable of 
ig it after the charges were extinguished ; however, it was held, con- 
' to my opinion, that the personal estate was liable. As to the pre* 
caiey let the demurrer be allowed ; as my opinion is, that the personal 
i never was liable, either by action against the party himself, or 
ist his executors. Demurrer allowed. (6) 

(5) 5 Bro. P. C. 299. octavo edition. 

(6; This was afterwards affirmed on a rehearing. See jwitea, 152. 
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AsHBURNER ogazfist Macguire. 
(No entry.) 

ILLIAM MACGUIRE, by his will, dated 27th September 1778, 
bequeathed (inter alia) as follows : Item, I bequeath to my sister 
AMumerthe interest arising Jrom her husband William Ashbumer'; 
to me for princival S500L sterlingy during her life, independent of 
present, or any tuture husband, amounting to 175/. sterling, per 
\m. Item, I bequeath the principal tf the said bond, on the decease 
u said sister J&ne Ashbumer, to nerjtmr daughters, Elizabeth, Anne, 
Dy and Sophia, to be equally divided among them, or the survivors of 
!• Item, I bequeath to Mr. William Beatoes, nou) at school with the 
srend Mr, Everett, at Felstead, in Essex, my capital stock oflQQOl. in 
India Company s stock, with the dividend thereon arismg, which 
lend is to pay for his education and maintenance, till he is qualified 
loly orders, and then the capital to be laid out in the purchase of a 

See 1 Roper on Legacies, 50, 31, &c. &c, especially Coleman y.Colemanr 2 Ves. jun. 
%c, StotUey v. Potter, 3 Cox, 180, &c 

See the references in the preceding note, and Chaworth ▼. Beech, 4 Ves. 55S, ftc, 
ee particularly the obsenrations on the 'principal case. Ibid, 565, 566, 567. See 
nnet ▼. Johuin, 4 Ves. 568, itc, and Gittin$ ▼. Steele, I Swanston, 24. 

living 
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living for him in the church. This stock is to be continued or disposed 
of at the discretion of ray executors. 

WiUiam Ashbumer the debtor became a bankrupt in Februartf 1780. 
In March the testator proved this debt under the commission, and 16th 
May 1781 received a dividend thereon of 4*. 3</. in the pound. 

The testator died 12th Julu 1781. Since his death another dividend 
of 2f . ^d. has been made to the bankrupt's creditors. 

The testator, at the time of making his will, was possessed of lOOO/. 
East-India stock, and no more ; but sold out tlie whole [♦] of it before 
his death. Beawes, the legatee of this stock, was a natural child of 
the testator. 

The bill was brought by Mrs, Ashburner, her four daughters and 
Beaxves to have the whole sum of 3500/. secured for Mrs. Ashburner 
and her daughters, and to have such part of it as is due out of the estate 
of Ashburner, the bankrupt, paid by his assignee, and the residue paid 
by the personal estate of the testator out of his general effects ; and that 
the personal representative of the testator might also purchase, with the 
testator's personal estate, 1000/. East-India stock, ana transfer the same 
for the use of the plmntiS Beawes, as directed by the will. The defend- . 
ants, the administratrix, and residuary legatees, insisted that the plain- 
tifis the Ashbumers were intitled only to what remained due to the 
testator at the time of his death out of the estate of the bankrupt ; and 
that the legacy of East-India stock to Beawes was adeemed, by testa- 
tor's disposing of it in his life-time. 

The cause was heard before the Lord Chancellor ia, 1784, and on 18th 
July 1786, he gave judgment. 

After stating the case, he said the claim of Mrs. Ashburner and her 
daughters depended on two questions, 

1. Whether the bond .was given as a specific legacy; which depends 
t>n this, whether the manner m which the sum is mentioned turns it to a 
pecuniary legacy, or, as the civilians call it, a demonstrative leeacy ; 
that is, a legacy in its nature a general legacy, but where a particular 
fund is pointed out to satisfy it ; or whether it be what they call a irga* 
turn nominisf or legatum debiti. 

The 2d question is, whether the legacy, supposing it to be specific, is 
adeemed, so far as the testator has received dividends in respect of the 
debt (or, as the bankrupt's estate may be insufficient to pay the residue). 
I will take the 2d point first ; for this is clearly a specific legacy, ac- 
cording to all, the definitions. Wherever a debt, or a part of a debt, is 
the subject bequeathed, it is legatum nominis, or legatum debiti^ (S^ 1 
shall not stand long upon that point. 

[*] With respect to the 2d point, as to the ademption, one maxim has 
gained so much ground as to have been a governing rule, and has been 
recognized by Lord Talbot and Lord Hardvoiclce* It is, that where a 
debt is bequeathed, and is afterwards extinguished by the act, or con- 
currence, of the testator, as, by demand or suit, the legacy is adeemed : 
but, if paid in without suit or demand, there is no intention to (4) adeem ; 
and there are innumerable authorities, that a legacy of a debt is' not 
adeemed by a voluntary payment. Lord Camden, in the Attorney 
General v. Parkyn (5), expressly exploded this distinction ; so did Lord 
Macclesfield, 1 am inclined to adopt their opinions (4) ; because I can 

(3) See accordingly ;)er Lord Hardioidce C. in Heath ▼. Perry t S Atk. 105. 

(4) See 1 Roper on Legacies, 30, 31. where it is stated on reference to the later 
autborities, that such distinction per se, is exploded, and that althou^ the fact of a 
oomimlsory payment amounts to . strong primd facie evidence of an intention to adeem. 
yet where any reaion can be giveri for & receipt of the money, no ademption will be 
presumed. 

(5) Ambler, 566. 

fiad 
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find no ground for the distinction, but a passage in Swinb. sect. 20. 1786. 
p. 7- (p. 54^. 6 ed.). But I doubt if the authors cited by him support >^y^/ 
nini. Godolvhin, (Orphan's Leg. 4 ed. 434.) referring to the same books, AsmuKintii 
states the rule differently ; and so have otiier writers. By the civil law, agauui 
it was competent for a man, after he had changed the subject-matter of Macoux»»*. 
a specific legacy, to declare, by his conduct, that such a change was no 
ademption. The case put is of a gold chain, which the testator, after 
having beaueathed it by his will, converts into a cup ; the legacy is not 
adeemed, because the cup might be restored to its former shape. 

This has not been adopted by our law. There is no ground to say, 
that, after a legacy is extinguished, a man, by his conduct, may revive 
it. It is contrary to common sense ; as appears by the instance put. 
The ^Id chain may have been given as a legacy, because it had been 
long m the testator's family. If it be afterwards converted into a gold 
cup, the reason for giving it ceased. 

There is an exception or limitation to this rule, where the testator 
alters the form, so as to alter the specification of the subject ; as by 
making wool into cloth, or a piece of cloth into a garment : there the 
legacy is adeemed, because the subject-matter cannot be restored to its 
former state. 

This distinction is intelligible, in an action where the thing sued for 
cannot be recovered in specie ; but it is not intelligible, when applied to 
a legacy. And what is more material, never was adopted by our law. 
As to legacies of debts, according to the civil law where the testator had 
sued for, but had not recovered, or had got judgment, but not execution, 
or had actually [•] recovered the debt, but had set the money apart [ •lU ] 
for the legatee, or, by words, declared he did not intend to revoke the . 
legacy ; in none of these cases was the legacy adeemed. But there is 
no authority in the civil law, for the distinction between a debt being 
paid without demand, and in conse(]uence of a demand ; besides, although 
It can be ascertained where a suit was commenced for a debt, it may 
be extremely difficult to ascertain whether any demand has been made ; 
if the testator receive payment of the debt, the legacy is gone, unless 
it appear, from the manner of his disposing of the money afterwards, 
that he means to preserve it for the legatee. (6) Lord Camden, in the 
Attorney General v. Parhyn, [Ambler, 566."] held there was no distinc- 
tion between voluntary payment, and payment on a demand, and that, 
in both cases, the legacy was extinguished ; he added that where the 
sum is specified in the bequest, it is a general legacy, as I shall mention 
on the other point. But the distinction between, I bequeath the SM. 
due on ^ bond from A. B. and I bequeath the bond from A, B, is very 
slender ; and so admitted to be by his Lordship. In the civil law, there 
is a distinction taken between a demonstrative legacy, where the tes- 
tator gives a general legacy, but points out the fund to satisfy it, and a 
taxadve leeacy, where ne bequeaths a particular thing. 

On the nrst point, I am clear this is a specific legacy. If the fortune 
of the testator had failed, so as not to satisfy all the pecuniary legacies, 
and the question had been whether this legacy shoula have been contri- 
butive to the pecuniary legacies, I beUeve no man in the profession 
would have doubted. (7) 

When the testator made his will, ^SOOl. was due to him from WiUiam 
AMumer, by bond ; he meant to relinquish that bond for the benefit 
of the family ; not by way of release to the husband, but by way of 
settlement : and that this debt, whether it turned out well or ill, should 
go to the family ; the interest to his sister for her life, the principal 



(6) Fide 1 JUper on Legtdes, 35, 36, and tbt preceding refermcei. 

(7) See GUtmt ▼. SteHc, I Swanston't Rep. 24. 
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jamoDj? her daughters. In this case, the bequest must be considered ai 
specinc, although the sum be mentioned (B) : Jbr I cannot agree to Lord 
Camden'f distinction, (9) 

As to the legacy of East'India stock to the plaintiff Beatoes^ there it 
no case to countenance his claim. The testator says, [* j I give m^ 
capital stock to, &c, the pronoun mi/ has been relied on, m many cases, 
in deciding the legacy to be specific^ 

The testator, after making this will, sold his stock, which made it as 
if it had never existed ; the legacy is adeemed, according to all the 
cases. 

In questions upon legacies of debts, the cases have crept beyond the 
original principle, which was the distinction between demonstrative and 
taxative legacies, and recourse had been had to the animus adimendi 
which has nothing in common with the other principle. 

In Pettiward v. Pettixvard, Finch. 1£2., the court was of opinion, from 
all the circumstances, that the testator intended to give a legacy of 
2000/. although the debts, pointed out for the payment of it, amounted 
only to 1700/., and therefore decreed the deficiency to be made good 
out of the general assets. In Patolet*s case, Raym. 385. the legacy was 
held to be a pure legacv, or a legacy in numeratisy and not legation 
nominis ; and although the debt was paid to the testator, the legacy wss 
decreed. In Lord Castleton v. Lord Fanshatv, 1 Eq. Abr. 298. a legacy 
of a debt was held to be specific, although the sum was named. 

In OrmeY. Smith, 1 Eq. Abr. 302., Gilb. 82., and Vern. 681., the pay- 
ment was voluntary, and, from thence, was inferred an argument, tlUit 
there was no animus adimendi, (10) 

In Lord Thomond v. Earl of Suffolk, 1 Wms. 461. Lord Macdesfidd 
disapproved of the distinction between a debt recovered by suit, or paid 
in voluntarily. A definition of a specific legacy is given by Lord Mac- 
de^ld in Hinton v. Pinke, 1 P. Wms. 539. and the advantages and dis- 
advantages as between a specific and pecuniary legacy, are mentioned ; 
and, among other instances, that the legatee of a debt, which is lost by 
the insolvency of the debtor, shall have no contribution from the other 
legatees. 

In Crockat v. Crockat, 2 P. Wms. 164. the testator bequeathed the sum 
of 550/. which was then in Mr. Ellis*% hands ; the testator, before making 
his will had placed that sum in the hands [*^] of Mr. EUisy and had got 
his note for it. He had also, before making his will, drawn several bills 
pn EUisy which had reduced the sum to 430/. It was held, by the Master 
of the Rolls, that, as the drafts were all made before the will, and as the 
note for the full sum was still standing out, the testator should be con^* 
sidered as renouncing the payments, and that he meant to give the whoL 
550/. as a legacy. I take it to be clear, if a testator gives a cup whic 
is in pawn, it is a full gift, and the executor must redeem. In Ford y 
Fleming, 2 P. Wms. 469. and 1 Eq. Abr. 302. Lord King held, that call 
ing in Sie debt was no ademption, supposing himself bound by the pas 
sage in Swinburne and Panidet's case. How he could be bound by th< 
cases I cannot conceive. This case determines nothing. Lavoson 
Stitch, 1 Atk. 507. was also cited : the question arose on a deficiency "^ 
Tlie case at the Rolls, cited 1 Atk. 508., is nonsense, and has often beeic:^ 
denied. The question upon the legacy of the stock has been determineiE^" 

(8) See Heath v. Perry, 3 Atk. 103. 

(9) Lord Thurhw explains his dissent from the report of Lord Camden*s considerioj 
fhe legacies in the Attorney General v. Pariyn, tpecipc to one purpose, and general as i 
^nkoiher, very fuHy hi Sianley v: Potter, 2 Cox, 182, See, however, per M. R., 4 Ves. 
566, and per Lord C. 2 Ves. jun. 64a 

(10) See 1 Jioi>er on Legi\ptes, 35, 36, Btc, and the references in the preceding notes. 
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uniformly. A$hUm v. Ashton, C. T. Talbot, 152. and 3 P. Wras. 384. 
Partridge v. Partridge, C. T. T. 226. Purse v. Snapling, 1 Atk. 4-14. does 
not tell at aU to the purpose. Avelyn v. Ward. 1 Ves. 420. is contrary 
to many cases determined before, and to one by Lord Hardtoicke him- 
self, viz. Purse v. Snapling, 

Lord Camden, in the Attortiey General v, Parkyn, [Ambler, SG^,"} 
decided one point, and left the other open. 

Parkyn, in his will, recites that he had certain mortgages, to the 
amount of /. and bonds to the amount of /. He gives all 

these, by such enumeration, to Pembroke College, Cambridge. To his 
sisters, who were next of kin, he gave annuities, and declared they should 
have nothing more under his will. Several sums were aflerwards called 
in, 6t paid before testator's death. 

Lord Camden determined, that the sisters were not disappointed by 
the declaration that they should have nothing but the annuities : he held 
the legacy to the college was not adeemed as to the sums paid in ; upon 
the ground that the sum was named, which he at the same time admitted 
to be slight. (11) 

[*] The testator certainly meant to give every thing to the college 
ex'cept the annuities : but the bequest is in the strictest form of a spe- 
cific legacy. — In Cartwright v. Cartwrlght, 18th July 1775, before 
Lord Bathurst, The bequest was, " I give 1400/.ybr xvhich I have sold 
my estate this day, &c.** The testator afterwards received the whole 
money, paid it to his banker, and drew out of his hands 1100/. of that 
money. Lord Bathurst held this to be a legacy of quantity, and that 
the receiving was no ademption, on the authority of the Attorney Gene- 
ral V. Parkyn : but it is questionable whether that case supports that 
determination. 

In the case before me, the testator plainly intended that his sister, 
Sarah Ashbumet-, and her' children, should have the debt, owing to him 
by her husband, secured as a provision for them. 

My decree will be, that the bond be delivered up to the wife and 
children, that they may receive the dividend not received by the testa- 
tor, and whatsoever may hereafter be payable out of the bankrupt's 
estate in respect of that debt. 

The legacy to Beawes is gone, and the bill must be wholly dismissed 
atto that claim. (12) 

(11) Sed vide note (9) antea, especially 2 Vcs jun. 640. 4 Ves. 566, and 2 Cox, 182. 

(12) The M.R. says, (in autworlh v. Beechy 4 Ves. r^GGy) that Lord Thurlow '* de- 
" termined this cuseonfiiM consideratiorit and look two years bt'fore he gatvjudgttiait,** 
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Sadler against Hobbs. 
(Reg. Lib. 1785. A. fol.536.) ' LinadrCs Inn 

^ ^ ' HaU, 18 Juiy. 

"]^N tlie 13th September 1765, William Sadhr made his will, and Executors 

thereby, after directing that all his debts should be paid, he gave drawing a joint 

property of 
their testator, 

^^ suffering it to remain in the hands of a tradesman, both held liable, although one of them had done 

^ ^s^er act in execution of the wilL ( I ) 

. C 1) Westiey v, Clarke, (before Lord Northinglon, and lately reported 1 Eden, 357.) 
^^tiin mentioned with some disapprobation, (whether rightly determined as to its parti- 
^^^r circumstances, 4 Ves. 609.) seems to have given occasion to relax the sound 
^^ligible rule, which previously prevailed, viz, that where cither executors or trustees 

Vol. 11. G (»nd 
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1786. ^^ s^i™ of 4000/. to hifi sister Mrs. Harris^ payable at such 

therein mentioned ; and the residue of his personal estate he fptre to 
WUUam Reeve and Samuel Davies^ his executors after named, m tmit 
for the plaintiff, in such manner as he thereby directed, with the com- 
mon clause, that his executors should not be liable for the acts of each 
other. The testator died in the course of the same month, and, at the 
time of his death, the house of Truemany Reeve^ and Company, were 
indebted to him in a sum of about 7000/. WiUiam Reeve was then in 
partnership with Devonshire at Bristol^ and in a very considend^le 
[ *115 ] [*] business as merchants. On the 5th of Anril 1766, Reeoe and 
DavUsy as executors of Sadler^ drew two bills or exchan^ for 5OO0i^* 
and 2000/. on the house of Trueman, Reeve, and Company, payable to 
the house of Devonshire and Reeve, in the following form : 
* ** Ten days after date, pay to Messrs. Devonshire and Reeve five 
** thousand pounds, value on account with the estate of William Sadkry 
" Esq. deceased, per advice. Wm. Reeve. S, Davies" 

It appeared that the testator was, at his death, indebted to the house 
of Devonshire and Reeve in about 3000/. and that the house of. Devw- 
thire and Reeve were indebted to Davies on a running account ; and> 
particularly, that they paid him a sum of 1000/. on the 11th of Ajfril 
1766, on account. This being the situation of the several partieti 
Truemany Reeve and Company paid the 7000/. to Devonshire and Ree^t^ 
who gave credit for it in their books to the estate of WUUam Sadler. 
On 14th Jult/ 1766, Devonshire died, and on 28th August 1769, Daviet 
died ; and it appeared that Davies hod never acted in the execution of 
Sadler s will, (although he had proved it,) except by drawing the two afore- 
said bills of exchange upon Truemany Reeve and Company, Reeve benig 
the sole acting executor. In November } 773, Reeve became a bankroDt, 
the said sum of 70001. having remained in his hands from 1766 to the 
time of the bankruptcy. In 1774?, the plaintiff attained his age of 
twenty-one years, and soon afterwards Mr. and Mrs. Harris joined in 
an assignment of the legacy of 4000/. to the plaintiff; (no demand of it 
having ever been made, from the death of the testator) but Harris and 
his wife had, at five different times, received generally on account eight 
guineas from Devonshire and Reeve ; and, there being no personal estate 
of the testator to answer the said legacy, except the residue of the said 
sum of 7000/. after deducting the demand which Devonshire and Reex 
had on the testator's estate, the question was, whether Davies, having 
joined in drawing the two bills of exchange, became tliereby answerabie 
to a legatee in respect of that money, although he had never received 
any part thereof. On a bill being filed, by the plaintiff, for his legacy, 
it had been referred to the Master to take an account of the testator's 
personal estate ; and that whatever appeared to have come to the hands 
I ^116 ] of Davies, should be answered by his executors, [♦] they admitting 
assets of Davies; when the Master charged the estate of Davies mii 
one moiety of this 7000/. to which report the defendants excepted. 

The exceptions were argued on the 14th Mai/ 1784, and this day 
Lord CAflwcf //or gave judgment. 

Lord Chancellor (after stating the case). The question is, whether 
Reeve and Dnvtes (or his representatives) sliall be answerable for any 
part of the 7000/. which was, by virtue of the drafts, paid into the hou«c 

(and executors more especially) joined in any act, which as to thein was unnecessary,^ 
a loss happened, the parties thus unnecessarily concurring, should be held responsib'«» 
although none of the funds came into their hands. That rule seems now restored. ^ 
H<n>eyv,Blacknum, 4Ves. 59G.; Chambers ▼. Minchin, 7 Ves. 186, &c ; Brice^.StHifj' 
11 VeP. 319. ; Lord Shijfbrook v. Hinchinbrook, 1 1 Ves. 252. and 16 Ves. 477, &c y^ 
Und, 479.; JAmpford v. Gascoync, 11 Ves. 7i33.\ Joy v. CamjMlt 1 Scho. and Lefro*' 
9*28.341.; Vndenvood y, Stevens, 1 Meri vale, 712.' 
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shire and Reeve, and $o paid in as a debt due from the estate of 1786. 

ir Sadler, The Master has discovered that this debt amounted ^ ,-\ __' 

"e than SOOOl. and consequently has, by his report, charged the Sadls& 

e sum of 4000^. beyond that sum. Exceptions have been taken ^atiut 

port in respect of this charge, and upon those exceptions the Hobw. 

uestion arises. 

it to be clear, that where, by any act, or any agreement of the 

, money gets into the hands of his companion, whether a co* 

' co-executor, they shall both be answerable. 

he case of a perfect stranger, if the trustee clothes diat stranger 

)ower of receiving the money, they shall both be answerable. 

of the Court hath changed,, in various instances, in cases of 
but, in cases merely in regard to executors, it has continued 
. There is a case on the other side, but that I will mention 
, The first case which I recollect to have been cited, was that 
in Hardrcss, 314. Giii v. the Attorney General. The rule, as 

in that case, and adhered to in subsequent ones, remains the 
t law ; and there is no authority in this Court to contradict it : 

one executor takes the money but of his own authority, his 
n shall not be charged; but if he puts the money into the 
his companion, he shews he had it m his power to secure it ; 
lis companion, for some reason, was permitted to obtain the 
I of the money. 

Iiere is a very material case in Croke Car. 312. (Foster v. [♦117 ] 
but better reported in Bridgeman, 35. It was determined 
utmost deliberation by the Lord Keeper Coventry, assisted by 
jes. There were several points besides in the case. It was 
>y as able judges as ever presided, upon principles of law, as 
>on principles of discretion, that a trustee, joining in the re- 
aid be charged with the fund ; because he appeared to have a 
jr the fund. 

ule of law had remained so to this day, the wisdom of it might 
1 discussed in subsequent cases, as Heaton v. Marriot, Fellowes 
U (1 Wms. 81.). It has been determined, that where two 
wn in receipts or conveyances, and the one, only, receives 
y, that party shall be solely liable, as the other jomed purely 
ke of conformity. But, in the case of executors, the rule of 
led, and both have been deemed liable. (2) As to the authority 
'ban. 49. the executor was well warranted for the act, as he 
5 money in the hands of the banker, pursuant to the directions 
stator. In Pre. Chan, 173. the executors were held, to be 
e. As to Churchill v. Hobson, 1 Wms. 241. Lord Harcourt 
\ opinion upon a distinction between creditors and legatees, 
editor shall have a right to charge an executor, and a legatee 
s to me an odd distinction. [But it is a distinction founded 
lat the executors would he chargeable at law, and would not 
d in equity; and in Leigh v. Barry, 3 Atk. 583, 584. the 
iving made themselves chargeable at law were not relieved in 
i] In a later case, in 3 Atk. 584. Leigh and Barry, the rule 
ed, that trustees shall not be chargeable, but that executors 
jr such circumstances as the present. 
ly case to the contrary is that of Westley v. Betts (4), in the 

• 

«^A V. Barry, S Atk. 583, 584. 
Ijord Rede»dale's Notes. 

yv. darke, 1 Cox, P. W. 85 note, and lately reported from Loid Northing^ 
tf Mr. Eden, 1 vol. 357. 
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Cases Argued and Determined 

time of Lord Nerthington. There were particular circumstances in that 
case ; but 1 much question that determination. (5) 

In the present case, the circumstances are very strong to induce me 
to adhere to the old rule. The party suffered the money to be out for 
a very long time in the hands of a tradesman, (6) [*] and neglected to 
call it in, notwithstanding the party interested in the fund was an in&nt : 
in sucli a case as this he is clearly chargeable ; and therefore the ex- 
ceptions must be over-ruled. ^ 

(5) The late Lord Alvanley, when M. R. adverting to what Lord Thurlow here says, 
nevertheless approved of Westky v. Clarke, with reference as it seems to the particular 
circumstances of it. See, however, note ( I ) aTt/aa. 

(6) A power to lend trust -money on real or jiersonal security held not to extend to t 
loan of it to a tradesman by way of accommodation, Langston v. Ollivant, Cooper, Ca. 
Ch. 33. See also Hllkes v. Steward, ibid, 6. 



Poole against Shergold. 
(Reg. Lib. 1785. B. fol. 749. b.) 
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ILL for a specific performance of a purchase in lots. A good title 
could not be made to two of the lots, 9 and 11, without procuring 
a recovery to be suffered ; and in others of the lots, there had been a 
deterioration. Shergold refusing to take the purchase ; the bill was 
filed, and, upon the hearing, it was referred to the Master, to enquire 
whether a good title could be made, 8^c, The Master reported that a 
title could not be made to the two lots, and, as to the others, he reported 
a deterioration of 21/. 10^. for timber blown down, and the rest for 
coppice wood cut after the purchase. 

Upon exceptions to the Master's report, the question was, whether 
under these circumstances, the defendant should be compelled to com- 
plete his purchase. 

Mr. Scott and Mr. Stanley (for the defendant) contended, that, as acts 
remained to be done to perfect the title to the two lots, till those acts 
were performed, the defendant should not be compelled to perform his 
contract : or, at most, he shall not be decreed to pay costs. 

Mr. Madocks (for the plaintiff). — With respect to the two lots ; to be 
* sure we must procure the trustees, and other necessary parties, to join : 
but, as to the other lots, v\6 objection remains against the defendant's 
being compelled to complete his purchase ; a deduction equal to the 
deterioration being made, which has arisen partly by accident, and 
partly by the default of the defendant, in not before completing the 
purchase, on account of which, it became necessary to cut the copse. 
If the want of title to the two lots was a deterioration to the others, it 
would have been taken notice of in the [♦] Master's report; but he has 
not mentioned any such thing. The contract ought, therefore, to be 
carried into execution, except as to the two lots. 

(1) See the notes to the case of Sliirleyv. Stratton, antea, 1 vol. 440. In the principal 
case* was cited tlie case of the wharfinger, who, desirous to purcliase a wharf for the pur- 
pose of his business, and contracting to take a house with tlie wharf, was ultimately com- 
jtelled to take the house without the wharf. From the late Sir S, Romillt/'a notes, MSS. and 
6 Ves. 676. where the report is mistaken in attributing tlie ultimate decision of tlic prin^ 
cipal case to Lord Thurlow, although certainly His Lordship laid the foundation of the 
decision. See the judgment of the M. II. as extracted from Mr. Cox's Report in the 
last note to this case. A contract being to sell two undivided seventh shares of land, v^kieh 
were in one lot, and tlie vendor being unable to make a title as to one of the shares, the 
Vtce-Ckancellor refused to execute it ; saying, the Lord Chancellor had held the like : and 
specially declaring, that *' the two shares being contracted to he sold in one lot, and no 
" good title made to one of them, the other party ought not to be held thereto." Bofc-f 
V. Shatcrou, 19 July 181d. 

Master 
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' Master of the Rolls, (2) — Both parties seem to have been to blame : 
Shergold in resisting the contract in toto ; the plaintiff in insisting upon* 
it in toto. I must uke it for granted. No. 9 and 11, are not so com- 
plicated with the other lots, as to entitle Shergold to resist <he whole, 
if a purchase was made of a mansion-house, in one lot, and farms, S^c. 
in otners, and no litle could be made to the lot containing the mansion- 
house, it would be a ground to rescind the whole contract. There must 
be no costs down to the reference ; from that time, Shergold must pay 
costs. (3) It must be referred to the Master to settle conveyances of all 
the lots, except the two to which there is no title : the difference arising 
from the calamities of the times, ought not to rescind the contract. 

(2) Mr. Cox reports the judgment much more fully. It is thus in 1 Cox, 274. 
'< M . R. The court has most certainly gone a very great length in compelling parties to 
** go on with purchases contrary to their original agreement and intention ; but I am 
«< dearly of opinion that a case might be made, where, if it turned out that the seller 
*' could not make a good title to a part, it might be a sufficient reason to put an end to 
** the whole contract. Such was the case of the Cambridge-wharf, where it appeared 
«< that the seller could make a good title to all the estate, bui the wharf, which was the 
** principal olffect of the bUyer m making the agreement. In that case the buyer was 
** campeUed to complete his purchase without the wharf, but it was a determination con- 
** traru to all justice and reason* But in the present case I am bound to suppose, that 
** the lots to which no title can be made, arc not of sufficient importance to make the 
** loss of them a reason for vacating the agreement as to the remainder. The steps already 
'* tjJccQ in the cause by the Lord Chancellor, must have proceeded on the ground that 
the agreement was to be executed notwithstanding this defect, and the same observa- 
tion applies to the fall in the value of land : with respect to the costs, I think both 
parties were at first to blame, but latterly Mr. Shergold only. I shall give no costs on 
either side down to the time of the Master's making his Report ; but from that time 
'^ the defendant must pay the plaintiff his costs.'* 

(3) So much of the bill as related to lots 9. & 1 1. was dismissed with costs. No costs 
were given on either side down to the date of the Master's report, including that report ; 
and the defendant was to pay tlic cobts of tlic suit from that time. Reg. Lib. 
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Ex parte Page and Others, in the Matter of Samuel Remnant, 

a Bankrupt. 

I^ZILLIAM PAGE, 16th December, petitioned to be admitted, to 
prove under a separate commission taken out against Samttel 
Remnant. 

Before the date, and suing forth of the commission against Remnant, 
he, together with one James Hicks, being jointly concerned in an attempt 
to raise the Royal George, the petitioners, at the request and joint ac- 
count of the bankrupt and the said James Hicks, severally furnished divers 
goods and materials, for and in the prosecution of such their design, 
whereby they became indebted to the petitioners as follows : 
To Pt^e, 601. ^s. Id. 
White, 901. 7s. lid. 
Parmeter, 4?1/. 35. 
Stephens, 4-5/. 10*. 6d. 
The 14th August 1784, a separate commission was taken out against 
JRetnnant. 

[*3 The commissioners refused to let the creditors prove, because they 
were joint debts. 

This matter had been much argued, but at length Lord Chancellor 
made the following order : 

(1) VideExparuCobhamy 1 voL 576. and the notes. Ex parte Hodgson^ antea, S» and 
J]9 parte FUntum, the next case. 
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Cases Abou£1> and Determined 

That the petitioners be at liberty to ^o before the major part of the 
commissioners, named in the commission issued against Remnanlf to 
prove their several and respective debts, and be admitted creditors under 
the said commission, for such sums as thev shall so prove respectively, 
and be paid out of die estate and effects of said Remnant^ a dividend m 
respect thereof, rateably, and in equal proportions, with the rest of th« 
creditors of the said bankrupt. 



LmcolfCs Inn 
Bail, 1 August. 

S. P. but, after 
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Ex parte Flintum in the Matter of Oyston. 

/^N the 12th May 1773, Dunn and Oyston became partners, and on the 
^^ S^th January 1783, the partnership was dissolved. During the 
partnership, they borrowed several sums of money, upon their loint bonds 
and promissory notes, for the purpose of carrying on their trade. On the 
5th January 1785, a separate commission issued against Oyston. The 
present petitioners were joint creditors, and now prayed tope admitted 
to prove their joint debts under the separate commission against Oyston. 

i/lx. Coohci for the assignees, was to have opposed the petition ; but 
said, that since the order made in the case ex parte Page^ ne coukL not 
argue the point. 

Lord OtanceUor said. — He thought the point was settled, that the 
jomt creditors might prove under the separate commission, etfpecially 
since the case ex parte Crispy I Atk. 133. which had decided that the 
joint creditors mignt sue out a separate commission. 

The order was the same with the above ; but there having been pre- 
vious dividends, it was added that they should not be disturbed. 



C ^IM 3 



[•] SITTINGS BEFORE MICHAELMAS TERM^ 

27 Geo. 8. 1786. 
Lord Thurloxtj C. 



Morgan against Harris. 

(Reg. Lib. 1785. B. fol. 65^. b.) 

'T^HE bill was filed by the plaintiff as next of kin and legatee o£ Daniel 
-■' Morgan, deceasea. 

The bul stated, that the testator, on the 22d of December 1784, sent 
to Pittman, an attorney, to prepare his will, who attended him, and took 
instructions, from which having prepared a will, he attended the testator 
the next day, to fill up the blanks, and have it executed, but the testator 
was then too ill to execute it, and died upon the 24th : this unexecuted 
will was in favour of the plaintiff. A former will, made by the testator 
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in 1783, was proved by the defendants in the ecclesiastical court: this 
will the bill impeached, as having been obtained by fraud. Various pro- 
ceedings had been had in the Ecclesiastical Court, and the probate called 
in. The suits ended in a compromise, and a release by the plaintiif, 
which the bill impeached, as fraudulently obtained from him by Pittman, 
who acted for him, colluding with the defendants ; and furtner stated, 
that the defendants were in insolvent circumstances, and had got pos- 
session of the property. The bill therefore prayed, that the release 
might be set aside, an account of the personal estate taken, that a 
receiver might be appointed, (1) and the defendants restrained from re- 
ceiving any more of the property, and that it might be paid into the 
bank, but prayed no particular application of the money. 

[* j To the part of the bill praying an account, the defendants de- 
murred. 

Mr. Manffidd^ Mr. Seltvi/n^ Mr. Hardinge, and Mr. Stardey^ in support 
of the demurrer. — This is a demurrer for want of title. Until the plain- 
tiff has established the testamentary paper, he has no claim to an account. 
There are cases where parties in litigation shall have such an account, 
because the question as to administration beinc undetermined, neither 
has an advantage over the other ; but here, in tact, the part^ is not in a 
state to litigate ; it is a part of the intent of the bill to put him into such 
a state. Humphreys v. HumphreySy 3 Peere Williams 349, is the case of 
a demurrer which may be compared to the present, though it is not ex- 
actly like it. In the present case, the release given by the plaintiff is 
charged to have been obtained by fraud, and the bill prays relief against 
it as so obtained, and adds a prayer for an account ; which is irregular 
before the bar of the release is removed. 

Mr, Seolt and Mr. Richards^ for the plaintiff. — The plaintiff's case is, 
that he is next o^ kin, and claims as such if Daniel Morgan died intes- 
tate, that is, if the former will was fraudulent ; and in that character he 
claims an account of the personal estate. On the other hand, if the 
former will was not fraudulent, he then insists that the testator made a 
testamentary paper, which was read over to him, and which he ap- 
proved, though he was aflcrwards incapable of executing it. If this 
paper was testamentary, the plaintiff derives rights under it by which he 
claims an account. It appears, that by the advice of Pittman a suit was 
commenced in the Commons for die purpose of procuring probate of this 
testamentary paper; but that Pittman afterwards colluding with the de- 
fendants, obtained a release from the plaintiff, in whatever character he 
might claim. One part of the prayer of the bill is to set aside that re- 
lease ; but the principal is to obtain an account of the personal estate, 
in order that it may be secured to abide the event of the suit in the ec- 
clesiastical court, whenever it may be decided. It has been said that we 
come here in order to procure a right ; but the question is, whether on 
this demurrer we are not in a state to allege a right. I say the right is 
tried, because they have admitted by the demurrer that the releases are 
fraudulent. The bill is to [♦] secure the property : it states that the 
defendants are in insolvent circumstances, and are possessing themselves 
of the property, which they threaten to waste. In 1 Atk. 285, (Phipps 
V. Steward) a demurrer to a similar bill was over-ruled ; so in Andrews 
v. PotvySf 2 Brown's Pari. Cases, 476. There are two other cases, not 
so strong as the former, 1 Vern. 106, 2 Vem. 49. But this demurrer is 
also bad in point o£ form ; it is a demurrer to the discovery of the per- 
sonal estate ; the discovery is only ancillary to the relief. If the demur- 
rer with respect to that is bad, it is so as to the relief for which the 

(I) Lord Hardwicke C. refused to appoint a receiver pending a dispute in the Eccle. 
siastical Court concerning the probate. Knight v. Dujikssis, I V«:>. 324, 3S5. 
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discovery is intended. Another part of tlie prayer of the bill is for a 
receiver, which is not covered by the demurrer ; so, that the defendants 
may be restrained from receiving any more of the property : ^1 which 
ought to be covered by the demurrer. 

Mr. Mansfield in reply. — It is now admitted, that no cases the plain- 
tiff can produce are similar to the present. If a probate of a will is once 
obtained, or an administration granted, it is not sufficient for a person to 
institute a suit upon any slight ground, to entitle him to come here for 
an account : somewhat more must appear. In Povoys and Andrews a 
vast deal appears ; and every body, upon reading it, must see the pro- 
priety of the order. In the present case, there is no charge of fraud 
upon the will of 1783, sufficient to affect a will proved in the ecclesi- 
astical court. Of the latter will nothing is said, but that it has been 
carried into the ecclesiastical court, and made use of to get rid of the 
former will. The plaintiff, in order to have a discovery here, should 
shew upon what ground he is litigating in the ecclesiastical court, and 
how his libel is founded. As to the form of the demurrer, no relief is 
prayed but the setting aside the instrument; for although' they pray 
that the money may be paid into the bank, they do not pray any dispo- 
sition of it. The prayer of the discovery being bad, the de^ndant may, 
if he chooses, demur to it, without going on to th^ other parts of the 
bill. 

Lord Chancellor, — I was very much struck when the case was first 
moved, at the hardship of a person being obliged to give an answer upon 
such slight grounds ; but there is more difficulty upon the court's decid- 
ing upon the degree of probability of success in the ecclesiastical court: 
I state this independent of the [*] fraud. I am afraid, after all the 
cases cited to me, that there can be no account and no security taken 
during a suit in the ecclesiastical court. But this case goes further. 
This bill states that the plaintiff's attorney was corruptly prevailed upon 
to advise his client not to sue. (2) He stands before me as a man suing 
an adversary confessedly afraid of the event of the suit, and ready to 
recur to wicked projects in order to guard against the event of the suit. 
When it goes on, this court will take care not to press the party as to 
paying the money in, without sufficient proof. Besides which, I think 
the demurrer bad in point of form. You cannot demur to a discovery, 
unless you demur to the relief; for then you do not demur to the thing 
required, but you demur to the means by which it is to be obtained. 

Demurrer over-ruled. 



(2) As in Bameslyy. Powd, 1 Ves. 284. Supplement to Vesey, 143. 149, 150, &c. 
Lord Hardwicke C. there ordered, ** that the Master before whom the probate or letters 
" testamentary granted to the defendant S. B. had been brought, should cause the same 
*' to be transmitted to, and lodged with the Registrar of the Court of Del^^tes, brfine 
" whom an appeal was brought from the said probates by the committee of the plaintiff 
" the lunatic, on his belialf, and that the defendant Mansell Powell should, within a 
*' fortnight after the beginning of the then next term, bring in and deposit with the 
" said Registrar the probate of the said will or letters testamentary granted to him, and 
" that the defendants B. and Powell should, within a week after such probates or letters 
** testamentary should be so brought in and lodged with the said Registrar, s^ipear in 
** the said court either by themselves or their proctor or proctors respectively, and consent 
** to a reversal of the sentence for granting the said probates, or either of them, and to 
" the revocation of both the said probates or letters testamentary, to the intent to enable 
** the said Court of Delegates, by such consent as aforesaid, to cause the said probates or 
•* letters testamentary to be duly revoked according to tlie course of that court, &c.'* 
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1786. 

[♦] MICHAELMAS TERM, [ ♦ISS ] 

27 Geo. 3. 1786. 



Mayott against Mayott. 
Reg. Lib. 1786. B. fol. 40.) [On Exceptions and further Divisions.] ^* ^^^''^' 

PHERE were two points in this case. The testator directed that his Legacies to be 
*- farm, which he held at will from Lord Petre, should be carried on paid from a 
Y his cousin until the plaintiff should have a son who should attain 21 ^"™ ^^^^ -^•'^ 
sars;'then he gave legacies of 200/. each to his nephews, and the Scfi^'n<rt'' 
sidue to be laid out as directed in the will. (1) The landlord refusing being carried 

to on» are not to 
l>e paid out of 
the residue. 
Legacies to 1st and 2d cousins includes 1st cousins oocc removed, and a grand niece» not being more 

(1) 



(I) Hie case here is so short and incorrect, that it is proper to be detailed firom the 
Ugbbv's Book. 

T.Mmfotty by will dated 14th February 1782, {inier a/»a). directed the defendant, 
I M» of Ramiden Parky to take possession of his farm and premises, which he held as 
oant at will to Lord Petrct and of the stock, crops, effects, furniture, &c. immediately 
tcr his decease, and to carry on the farmmg business thereof as he should think most 
seficiaL And the testator directed tliat the net produce arising therefrom in every 
■r.during which he should hold the same (if any) should be placed out at interest upon 
fvemment security, in tlie name of T. Z)., in trust, to remain at interest, and accumu- 
be, until his nephew, the plaintiff*, J, M. (then abroad) should have a son who should 
tain twenty-oue : at which period, the defendant, T. M, should then resign up the 
tsiness of the farm unto such son, together with such stock, crops, and furniture, as 
mid amount to the sum of 1500/. But if no such son of the plaintiff* should attain 
ch age, then the testator bequeathed all such possession, stock, crops, and furniture 
id eflf^cts, to the same amount, unto the first son of his other nephew, tlie plaintiff*, 
. E. M, who should attain such age. And if no such son of either of his said nephews 
ould attain twenty-one, then he gave the same amount of such stock and cff'ects, &c to 
e defendant, T, M, of Little Burstead. And after giving several legacies, bequeathed 
e residue of his monies, which he had directed to be placed out as aforesaid, in the 
ime of the defendant, T, M. together with 5001. stock, and all other his personal estate 
id effects, unto the plaintiff's, and ail his first and second cousins of the nameof**Mai/(4tt** 

be equally divided between such of them as should be living, upon the son of the said John 
fayoU attaining his age of twenty-one years, or in case he should have no son to attain 
at age, upon the son of the plaintiff*, T. E, Mayott attaining his age of twenty-one ; and 
case he should have no son to attain that age, then, upon the said defendant, T, Mayott, 
' Little Burstead, his taking the said farm and stock ; and he declared, that in order to 
lyiate any doubts which might arise, as to his meaning respecting the disposition of the 
rm he then held at Mountnessing Hall, and of which he liad no lease, and c^piceming 
e disposition of the bulk of his fortune and property, he tliougbt it necessary to say, 
at in case the landlord of the said /arm should tliink JU to permit it, his wish was 
at the same sliouid be occupied by one of the name; of '^^Mayott,** and that as the 
aintifi* John Mayolt bad not lieen brought up a farmer any more than the plaintiff^ 
. £. Mayott, o^ Little Burstead^ he had therefore desired it to be carried in trust until a 
n of tlic plaintiff*, J, Mayott^ should be of age, when such son was to be fixed in it with 
xk, goods, and eff*ect8, to tlie amount of 1 500/. ; and 500/. was then to be vested for 
e benefit of the eldest son of the plaintiff*, T, E, Mayolt ; and if there should be no son 

the plaintiff*, John Mayott, to be placed in the said farm, then the eldest son of the 
aintiff*, E. Mayott, was to be put in the said farm, with stock, goods, and effects to the 
Le amount of 1500/. ; and if neither of them should have a son to be placed in the said 
rm, then he declared, that the defendant, T. Mayott, of Little Burstead, should be 

placed 
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to grant a lease, or to suffer the farm to be carried on, the first question 
was, whether the legacies were payable as present legacies. 

His Honor held they were legacies to be paid out of the property 
when the plaintiff's son should attain 21 z and the farm not being carried 
on, according to the testator's wishes, could now never be raised. 

The testator also gave legacies, out of stock, to his first and second 
cousins. He left at the time of his death one first cousin, the de- 
fendant, Thomas Matott, three first cousins once removed, and a great 
niece. His Honor held they should all take, his intention being to give 
legacies to relations not more remote than second cousins. 

placed in the said farm, witli stock, goods, and cfTects to the like amount ; and if such 
trust could not be carried into execution, or i| should happen after carrying the same 
into execution for some time, by the death of tlie parties or otherwise, there should be an 
impossibility of having the same eventually fulfilled accwding to his intention, then be 
dedred that the whole should be convertoi into ready money, and divided, as he had 
directed concerning the residue of hi* personal estate upon any one of the befor»«men- 
tiooed persons being placed In his said farm, and in such distribution, no ** female, Jim 
'* or second cotuins married were to Mave awf share i"** and he appointed J. M» of Ranidtn 
Park, and the defendant, T. Af., of LUtle Burstead, executors. 

The Master, by his report, dated 51st July 1786, certified that the testator left at 
his death only one first cousin of the name of Mayott, viz. the defendant, T. M,, of 
Ramsden Park; and no jterson of the name of Mayott who vms strictly his second couun: 
but that he left at his death three first cousins once removed^ namely, the defendant, T. M.j 
cf Little Jhirstead ; the defendant, Mary Mayott (then Gardiner), and Susannah Mayott, 
who were both unmarried at the death of the testator. From which he certified he ImmI> 
no second cousins of the name of M, at the time of his death. He certified also that 
the landlord gave notice to the executors to quit the farm at MiehadmnM 1782, which 
they did: and that the executors had only held it from the testator*s death on the 96th 
Febr%tary 1789, till that period. Some exceptions to the report, on other grouzids» 
were heard and over-ruled. 

On the further directions, the court declared the personal estate to be divisible in wvea 
efjual parts among the plaintiffs, T. E. Mayott and John Mayott ; and the defendaafe^ 
Thvnas Mmyott of Bamsden Park, and T. M. of Little Burstead, the defendant JMevy 
the wife of & Gardiiur, the defendant Susannah Mayott, and the defendant Mary Amm 
Mayott. R. L. 



[J. Horne] Tooke against Hartley. [20 November.'} 
[Vidt S.C. (Reg. Lib. 1786. B. fol. 19.) 

2 Dick. 785.] ^ ^ ' 

Representatives TODRIDGEy on the 20th of June 1771, made a mortgage of some 
of mortgagee, -^--^ jeaschold premises to Philip Rosindale^ to whom the defendants arc 

mor^aged pre- 
mises ; and the aaimint not being sufllcicnt to pay the debt, bring an action on the bond. — Injunction to 
reitnin their proceeding [dissolved. (1)] 

( 1 ) Lord Thurlow's dear opinion was, that an action might be brought for the dilTeveiice, 
if Uie mortgaged estate were sold out and out fairly, tathout collusion, and for the bett 
price, and not as (through some mistake) stated in Perry v. Barker, 8 Vea. 551, if the 
estate stUl remained in the jtossesaion of the mortgagee. Sec a much better report of tliia 
case in 2 Dick. 785. The judgment in the principal case, as there stoted, is as fbllows : 
- His Lordship was dear that the defendant, the mortgagee, under the mortgagor's co- 
'* venant in the mortgage-deed was entitled to be paid what was due on the mortgage ; 
" that so long as he kept the estate he mtut take the pledge as a satisfaetioH, because, by 
*« not knowing what it wovld jtroduce, he could not say any thing was due ; but if he 
** sold the estate fairlv and without coUusum, and far the best price, it would then aj^iear 
" whether it jtroducedthe amount of the money rejtorted due; and to the extent of what ii 
«* did not, the fnortgagee had a right, and so it was now established, to bring an action agtmul 
" the mortgagor to recot^er the deficiency ; and therefore his Lordship disallowed the eaum, 
** and dissolved the injunction." 

The 



IN TUK CioURT or CUANCEllY* }.£g 

executors, for 1200/. He afterwards, 25th June [♦] 1771, sold the pre- 173^ 
mises to Warren for 1500/. Warren^ in June 1774, paid oiF 100/. of the v - _> 
mortgage money ; in April 1775, he paid another 100/. Warren died in Took« 
October 1776. Peter Warreny his nepliew and representative, in May against 
1777, paid off 200/. of the mortgage money. In 1778 Rosindale filed Haktlkt. 
his bill against the representatives of Warren, to foreclose the equity of r ♦io>; n 
redemption; and in 1780 obtained a decree for that purpose, which ^ ^^ J 
became absolute : Rosindale was accordingly in possession. The value 
of the premises not being equal to the mortgage money, the defendants, , 
executors of Rosindale, put up the premises to sale by public auction ; 
but no sum being bid equal, in their opinion, to the value, the premises 
were bought in by a trustee for them, at 400/. Notice of the day and 
time of sale had been sent to Tooke, who was the executor of Edridge. 
The defendants, as executors of Rosindale, afterwards brought an action 
against Tooke, as executor of Edridge, on the bond, for the remainder 
of the mortgage money unsatisfied by the sale of the estate, and obtained 
judgment at law. Tooke filed this bill, praying an injunction, and that 
the bond might be delivered up to be cancelled ; insisting that the mort- 
gagee, having foreclosed the equity of redemption, and taken the pledge, 
had made his election, and relmquished his right to a personal reme^. 

Mr. Mansfield (2), (for the plaiqtiff,) — said, that the mortgagor having 
sold the estate, and the foreclosure being against the purchaser, made 
this stronger in the plaintiff's favour than the ordinary case. 

Mr. Madocks and Mr. Cooke (for defendants). — The property remains 
in the hands of the representatives of the mortgagee. It must be ad- 
mitted, that the defendants having brought an action on the bond, has 
opened the right of the plaintiffs to redeem. Dashwood v. Bljt/thtvay, 
1 £q; Ca. Abr. 317. The defendants are certainly entitled to proceed 
upon the bond for what the pledge proves deficient to pay. There is 
no fraud in this case. The plaintiff had notice of the day and time of 
tlie sale ; so that he might have prevented the sale by redeeming. 

Lord Chancellor said, -* As it was a new case, he would grant the 
injunction, on condition of the plaintiff's bringing the [* j money into C *1^ 3 
Court (3), but his opinion was, that the defendants had a right to pro- 
ceed at law. 

The plaintiffs refused to bring the money into Court, because they 
said they had not assets. The injunction therefore was refused. 

Tbe Editor is the more anxious to state the above, since Mr. Cox*s lieport was not 
published in 1815, when Perry v. Barker was decided ; and since Lord Eldun C. in that 
ease said, ** the jnindpal case was very ill rcjtorted by Mr, Brown** Editor's MS. note.. 

The Editor has been also favoured with another MS. note of the principal case by 
Lord Calchetter, which appears to have been taken by the present C. Baron {Stt B, 
Rie kards ) from vakence also it appears that the mortgagee had actually sold the estate. The 
ubstance of Mr. Mansfield* s argument, and the judgment as there given, are at 
bllows: — * 

** 'Sib, Mansfield strongly insisted that the defendant ought to be restrained, for that 

< if he had kept the estate after the foreclosure, upon suing the bond at law, the fore- 
' cloflEure, by the rules of equity, would have been opened ; and, the mortgagor, on 
* paying the debt, might have had his estate again. That as he was precluded from this 
■ Igr the sale of the estate by the mortgageet the debt must in equity be considered as 

< aUisfied and gone ; that it might open a door to collusion in the sale of mor^i^ed 
( estates, and would be very oppressive upon the borrower. 

** Ixfrd Chancellor held the mortgagee, after foreclosure absolute, had a rigftt to sell 
' the estate and sue his bond loo, and that there was no reason the lender should lose 
' part of his debt and be prevented from enforcing the additional security he bad taken ; 
' and refused [to continue] the injunction. 

** He offered to continue the injunction to a hearing, being a new point in spedcs, if 
' the piuntiffs would bring the money into court, but the plaintiff not being able to do 

ttiat, he refused the injunction." From Lord Colchester*8 MS. ^ 

(2) And Mr. WaUer, Reg. Lib. 

(J) I>ord Eidon C. pursued this course in Perry v. Barker, 8 Ves. 527, 53L 
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Robinson agaimi Fitzherbert. 
(Reg. Lib. 1786. B. fol. 107.) 



JVOMAS SNELL by his will gave Itnteralia^ as follows :— « 
** I give and bequeath to Thomas Moore Slade, during the tei 



Item, 
term €/[ 

<< his natural life, the interest of 1000^. 3 per cent, consol. annuities, to 
com^ience the day afler my death, to be regularly paid, from time to 
time, in ten days, or as soon as possible ailer the same becomes due« 
At his decease it is to devolve to the heir of his body lawfully begotten; 
and in default of issue (1), I give and bequeath the sam^ to the hein 
of Captain John Inglefijeld, that shall be then living, in equal shares, 

" to be divided." 

Tlie Master of the Rolls held that the legacy vested absolutely in 

Thomas Moore Slade, and ordered the same to be paid to him. 

. (1) See ButterMd y.Butterfidd, 1 Ves. 133. 154. and Supj)lemetUr 8K S. P. VUe 
also Mr. Sandenr note to Hodgson v. Battey, 2 Atk. 89. 
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Lincoln^s Inn 
HaU, 9Dec. 
1786. 

Although a 
defiBndant has 
appeared* and 
answered the 
original bill» if 
he cannot be 
found to be 
senred .with a 
subpoena to 
answer a bill of 
revivor, the 
plaintiff must 
proceed under 
S Geo. 2. c 35. 
to have the bill 
taken jiro con- 
fet»o. 

[*128 ] 



Henderson and Others against Meggs and others. 

TfAWLINSON, in Hilary term 1785, exhibited his bill against Thomas 
and John Meggs, to foreclose the equity of redemption of a mort- 
gage. On the Hui of June 1785, a commission of bankrupt issued 
against John Meggs ; upon which a supplemental bill was filed, makmg 
his assignees parties. Raxvlinson dying, his executors filed a bill of re- 
vivor ; but not being able to find John Meggs, the bankrupt, to serve 
him with the subpcena, 

Mr. Cooke, on the 5th of December 1786, moved, that service of the 
subpcena on the defendant's clerk in court might be deemed good 
service; and supported his motion by an affidavit, [*] that the de- 
fendant had appeared and answered the original bill, and that enquiry 
had been made at his last place of abode, and of his clerk in court, and 
solicitor, without being able to hear of him. 

Lord Chancellor ordered it to be moved again at the next seal ; and 
it being now mentioned, his Lordship refused the motion, saying the 
plaintiff must proceed under the statute 5 Geo. 2. c, 25. for taking the 
bill»ro confesso. 

Vide 3 Atkyns, 690. 



IN THE Court of Chancery. Jgg 

1786. 

Between Catharine Tracv, Widow, and others, - Plaintiffs. 

The Right Honourable Henrietta Charlotte Tracy, Vis- 
countess Dowager of Hereford ; Francis Charteris, Esq. ; 
and Susan his Wife, Francis Charteris the Younger, an 
Infant, and others, ----- Defendants, Lmcoin*s inn 

HoUylSDec. 

(Reg. Lib. 1786. B. fol. 1 15.) 1786. 

[ •lag 3 

nnHIS was a petition of appeal of the defendant Henrietta Charlotte [Tenant for 
^ Tracy y Viscountess Dowager of Hereford^ from the decree of his IHe bound to 
Honor the Master of the Rolls. J^e^P ^^'^^ *e 

It states that the plaintiflfe, in Hilary vacation 1785, filed their biU "^^^'"^ 
against the petitioner and the other defendants thereto, stating in- SShKMiS^Se 
dentures of lease and release, bearing date the 4th and 5th days of whole should be 
August 1735, being a settlement made previous to, and in consideration exhausted, (i)] 
of, the marriage of Robert Tracy y the petitioner's late uncle, then of An estate being 
Siarvmauy in the county of Gloticesier, Esq. but now deceased, with 1!^ ^^^'^^ 
Anna Maria Hudson^ the wife, and afterwards the widow of the said pg^ to^^.^or 
Robert Tracy, and now also deceased; whereby the said Robert life, remainder 
Tracv conveyed and assured divers manors, messuages, lapds, and as to the whole 
hereoitaments, in the counties [♦] of Gloucester and Worcester^ therein ^ V*®* under 
described, from and after the solemnization of the said then intended 7 \J^[^!if*" 
marriage, to the use of the said Robert Tracy for life, with remainder tenant for life 
as to the capital messuage called Stanvoay HaU, (the seat of the family,) with powers to 
and several estates, then let at yearly rents amounting to 1215/. IO5. ^. to charge 
to the said Anna Maria for her life, for her jointure ; and after the (**"* °®* *®, ^- 
death of the said Anna Maria, and also as to the rest of the estate from ^^^ ^^) 
the death of the said Robert Tracy, to trustees for 300 years, upon trusts t^e estate given 
long since determined ; remainder to the first and the other sons of the in remainder 
marriage in tail male ; remainder to trustees for 500 years, on trusts falls ip during 
which never took eflPect ; remainder to the first and other sons of said -^.*» Kfe, and 
Robert Tracy by any other wife, remainder to John Tracv (afterwards ^* Sf*'*'' 
Atkyns) for life ; remainder to his first and other sons m tail male, hausts tl^rento 
with remainder to Thomas Tracy and his issue male in like manner, re- and profits, 
mainder to trustees for 1000 years, upon trust to raise 10,000/. on failure Upon B,*nUfe^' 
of issue male o£ Robert, John, and Thomas; remainder to Anthony Keck f»tate£3^'ng 
(formerly Tracy), father of the petitioner Lady Hereford, for life ; re- rente ancT'ro- 
mainder to his first and other sons in tail male, with remainder to Robert ^i, of that 
Tracy in fee ; and also stating, that in such settlement was a power to portion of the 

estate shallbe 
applied in discharge of the arrear, which shall not be a charge upon the inheritance. (1) 

(1) S. P. Revel V. Watkinson, 1 Vesey, 93. Supplement, 56. It is singular that this 
case in Vesey was not referred to by any of the counsel in the jmncijHd case, at either of the 
hearings, — £x Inpoemationk. 

a P. also GwilHm v. Holland, 14th 0<^ober 1741. — (lA>rd Sedesdale*B notes. [Reg. 
Lib. 1740. A. fol. 631. b.] 

In that case, the tenant for life (who was tenant by the curtesy) was ordered to 
keep down the interest of the mortgages and incumbrances which had accrued since the 
destfh of his wife, and should accrue during his life. Reg. Lib. 

S. P. also Monksfield ▼. Bunbury, 5 March 1759, jier Lord Henley, Keeper. [Reg. 
Lib. 1758. B. fol. 476.] The widow and executrix was there, out of what should be 
found coming on the account of rents and profito received by her, to keep down the in- 
terest of the incumbrances on the real estate, to the extent of what she had, or should 
receiYe, out of the rents and profits thereof. — Lord Redesdale^s notes and Reg. Lib. 

8 Robert 
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l?d6« Robert Tracy to charge the estates (except those limited to his wife 
during her life) with any sum not exceeding 4000^. for such uses as be 
should appoint ; and in default of appointment, for increase of the portions 
of his sisters and younger brothers, except Anthony Keck and Ann 
Travell; and in case of failure of issue male of the said Robert Tray 
by the said Anna Maria, to charge the estates with a further sum, not 
exceeding SOOO/. 

Robert Tracy y by several deeds, charged the estates under his power 
to charge with 4000/. with several sums, amounting in the whole to 
3900^. which was actually raised by moitgage in his life-time ; and with 
a further sum of 1090/. for his brother, the said John Tracy Athynt, 
which was not payable till his death, and which was claimed by the bill 
by the plaintiff, Catharine Tracy, the widow and executrix of the said 
John Tracy Atkyns ; and the said Robert Tracy also charged the said 
estates with the 3000/. aforesaid, which was raised l)y mortgage after 
his death, and had no issue by the said Anna Maria ; and made liis wiU, 
whereby he devised his estates, in case of failure of issue male of himself 
[[ ♦ISO 3 and his brothers [♦] John, Thomas, and Anthony, (all of which hap- 

Ecned,) to the petitioner Lady Hereford, the eldest daughter of his 
rother Anthony, for life ; remainder to her first and other sons in tail 
. male; remainder to her sister, the defendant, Susan Charteris, for life; 
remainder to her first and other sons in tail male, with remainders over; 
and directed Lady Hereford and the successive devisees to take the 
name of Tracy ; and he charged his estates with the sum of 2000/. for 
the benefit of his nieces, the daughters of his sister Travell, on fulure of 
issue male of himself and his brothers, and when the 3000/. before 
charged under the power contained in the settlement should be raised 
and paid, ' and the estates should be actually discharged therefrom. 
Upon the 28th of December 1768 the said Robert Tracy died without 
issue, leaving the said John Tracy Atkyns his brother and heir; and 
Anthony also died without issue male, in the life-time of the said 
Robert Tracy ; and Thomas Tracy afterwards died without issue male, 
in the life-time of the said John Tracy Athpis; and on the 28d xs^July 
1773 the said John Tracy Atkyns died without issue, whereupon the 
limitation in the will of Robert Tracy to the petitioner took effect. 

That the bill further stated divers debts and incumbrances afTectiDg 
the estate of the said Robert Tracy, and also sale of part of his estates 
under an act of parliament, and the application of the purchase money; 
and prayed that so much or such a sum of money might be levied or 
raised by sale or mortgage of all and every the manors, messuages, lands, 
tenements, and hereditaments, and real estate of the said testator Raberl 
Tracy, deceased, so devised by his will, or a competent part thereo^i 
under the authority and decree of the Court, as, together with the sot^ 
of 688/. 8^. 8^. cash in the bank, standing in the name of the accounta:^^' 
general of the Court, placed to the credit of the matter ex parte ^^^ 
devisees named in the will of the said Robert Tracy, deceased, as woi-^^ 
be sufficient to pay the several sums of money, debts, demands, and - ^"' 
cumbrances therein mentioned, and all interest due and to become (E 
thereon ; and that all proper parties might be decreed to join in su 
sale or mortgage ; and that the money arising from such sale or sah 
together with the said sum of 688/. 8*. Sd, might be applied in paymc 
and discharge of the several debts and incumbrances, 
r •ISI ] [*] That the facts were admitted by the defendant's answers ; and tl 

cause was heard upon the 16th day of February 1786, when his Hone 
amongst other things (2), directed accounts of the debts of the said Robe:r 
Tracy remaining unsatisfied, consisting of the said 1000/. claimed by 

(1^) llie Report aj^rees, upon fzamination, witli the Ii«gi»trar*s Book. 

plaii^ 
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plaintiff, Catharine Tracy y as representative of the said John Tracy Aikynty 1786. 

Rnd a debt claimed by Dorothy Serle^ a plaintiff in this cause, and the legacy ^ — . _ ^ 

of 2000^. and of the interest accrued due on such debts and legacy re- Taact 

spectively ; and ordered that what should appear to be remaining due, ttgainti 

under the directions therein given, for interest on the residue of the said HimBtoMj. 

sum of 1090/. after such deduction as therein mentioned, and also what 

ahottkl appear, under the directions therein given, to be due for interest 

ef the said legacy of 2000/. and also so much of the interest of the said 

Dorothy Series debt as should appear to have accrued since tlie death 

of the said John Tracy Atkynsy should be paid by the petitioner out of 

the rents and profits of the real estate of the said testator^ Robert Tracy y 

of which the petitioner was, at the time of the said decree, tenant for 

life, accrued smce the death of the said John Tracy Atkyns, ^cr keeping 

down thereout the interest of the mortgages subsisting thereon, so far as 

the same would extend ; and in case the petitioner should not admit the 

rents and profits of the said estate to be sufficient for that purpose, then 

that the petitioner should account before the Master for such rents and 

profits accrued since the death of the said John Tracy Atkyns ; and the 

nod. defendant was, from time to time, directed to account before the 

said Master for stich rents and profitsy and to apply the same in discharge 

ofnuh interest, till the same should be JvUy paid and satisfied, reserving 

the consideration how and in what manner so much of such interest as 

should then remain due should be made good, with liberty, in that event, 

for any of the parties to apply to the Court concerning the same, as they 

should be advised. 

That at the time of filing the said bill, the said Anna Maria, the widow 
of the said Robert Tracy, was living, and in possession of the estates of 
the annual value of 1215/. limited to her for life by the said settlement 
as aforesaid ; and the said Anna Maria did not die till the month of 
Augusi 1785, whereupon, and not before, the petitioner became, under 
the will of the said Robert Tracy, tenant for life of such estates, but the 
pfauDtiffk did not [*] -file any supplemental bill on the death of the said [ *1S2 ] 
Anna Maria Tracy. 

That the rents and profits of the estates, of which the petitioner be- 
came tenant for life on the death of the asadJohn IVacy Atkyns, and of 
whioh the petitioner was in possession at the time of filing the said bill, 
and until the death of the said Anna Maria Tracy, were not nearly 
sufficient to pay the interest of the several mortgages and incumbrances 
affecting the same, and of the debts and legacies directed to be raised 
by the said decree ; so that after exhausting all such rents and profits, 
a large sum of money remains due for interest accrued after the death 
of said Joh7i Tracy Atkyns, and before the death of said Anna Maria 
^racy. 

That the petitioner therefore conceived herself aggrieved by the said 

"tiecree, in regard the same directs all interest which accrued ajler the 

^ealh of said John Tracy Atkyns, on such debts, charges, and incun>- 

t^rances as aforesaid, to be paid by the petitioner, out of the rents and 

,f^rofiU of the estates of which the petitioner, at the time of said decree, 

'^vas tenant for life, and which directs her to account for such renji and 

l:^ro6ts as aforesaid ; vchich direction includes the estates of which the 

.^s^eiitioner became tenant for life on the death of the said Anna Maria 

^racy, as well as those of xMch the petitioner became tenant for life on 

^he death of said John Tracy Atkyns, insisting that the rents and profits 

c»n]y of such estates of which the petitioner became tenant for life on the 

4eath of the said John Tracy Atkyns^ and was in possession of, before 

iLhe death o^ Anna Maria Tracy, ought to be applied in payment of the 

interest aforesaid, which accrued before the death of the said Anna 

Maria Tracy; and that the excess of such interest beyond the amount 

of 
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of such rents and profits ought to be made achargq upon thie inheritfliic^s 
of the said estates, and not on tlie future rents and profits of the saidHI 
estates of which the petitioner became tenant for lite on the death ol 
said Anna Maria Tract/; and that therefore the said decree ought 
have directed the application only of rents and profits of the estates ol 
which the petitioner was tenant for life at the time of the filing the jsaic 
bill, and not of the estates of which the petitioner was tenant for life at th( 
time of pronouncing the decree, no supplemental bill having been fill 
on [* J the death of the said Anna Maria Tract/, or upon the 8uggesti< 
on Uie part of the plaintiffs, and admission by the petitioner, that th 
said Anna Maria Tracy was dead since filing such bill, the said dec 
ought to have directed an enquiry of nxihat estates your petitioner bi 




tenant for life upon the death of the said John Tracy AtkynSy and ofvohff-^M 
estates the petitioner had since become tenant for life, and particularly u. 
the death of the stid Anna Maria Tracy ; and ought to have directed I 
application of the rents and profits of the estates, of which the petitione 
had, from time to time, been tenant for life, to be applied in discharge ^ 
the interest tvhich had accrued during the same time, and particularly b( ' 
the death of the said Anna Maria Tracy ; and that the amount of 
interest beyond the amount of such rents and profits of the estates of whid 
the petitioner was tenant for life before the death of the said Anna Ma 
Tracy f should he charged on the inheritance of the said estates, and rai 
by sale or mortgage thereof; or such other directions ought to have b 
given with respect to the matters aforesaid, as would have been equitaUi 
and just, according to the rights of the petitioner, and the several per- 
sons entitled in remainder afler her, under the said will of the saiJ 
Robert Tracy, and particularly such directions as would not have com-! — 
pelled the petitioner to apply the rents and profits of the estates o^^ 
which she became tenant for life, on the death of the said Anna Maric^ 
Tracy, in discharge of interest which accrued due before the death 
the said Anna Maria Tracy, 

Upon the hearing of tliis appeal, the 15th o£ December 1786, the wan ^ 
of a supplemental bill being matter of form only, was but slightly in -- 
sisted upon. 

Mr. Madocks, Mr. Scott, and Mr. Mitford contended, on the part of 
Lady Hereford, that the decree of the Master of the Rolls was errone- 
ous, in as much as it directed the arrear of interest on the charges ha 
general, which exceeded the whole amount of tlie rents and profits of 
the estate into possession of which she came on the death o£John Tracy 
Atkyns, to be a charge on the rents to accrue in respect of the estate to 
which she became entitled in 1785, by the death of Anna Maria, the 
widow of Robert Tracy, instead of decreeing the same to be, as they 
insisted it ought to be, a charge on the inhentance. This question was 
[*] argued particularly by Mr. Scott and Mr. Mitford, on two grounds: 
1st, On the intention of the testator; — 2dly, On the rule of tne court 
between persons claiming different interests in lands subject to charges* 

Mr. Scott contended, that there was an obligation upon persons having 
several interests in real estates, to contribute towards the discharge (^ 
the incumbrance ; and in consequence of that obligation it was, that s 
court of equity would compel every part of the ownership to bear s 
part of the mcumbrance, as laid down by Lord Hardivickc, in the case 
of Amesbury v. Brown, 1 Vesey, 480. (3) ; that the proportion of this 
contribution had been originally ascertained by a fixed rule, which had, 
however, of late years given way to a more equitable method of distri- 
bution. There is indeed one species of estate which is not obliged to 
such a contribution, an estate tail in possession, a tenant in tail in pos- 



(3) See also Revel v. Walkin%ony 1 Ves. 95. 
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ioo riot being obliged to contribute any thing, as he may make him- i' 
owner of the estate : but if he is himself the mortgagee, the court v^ 
apply the rents to the payment of the interest of the mortgage,- and t*! 
«ompel the remainder-man to pay the interest out of the inheritance, oga 
ippears by the case cited ; but the question in this case is, whether ^'" 
]^ flerefbrd was obliged, as tenant for life, to keep down the in- 
I Dran'ce, as between her and the remainder-man ; this would admit of 
.^ubt, had the estate of which she was tenant for life been an estate 
]p»^>8se8sion, and not in reversion ; but being an estate in reversioyn only, 
tea. ^-5- is no case in which she can be compelled to keep down the in* 
nr^r^t ; nor does her being in possession of the other part of the estate 
lalc^ any difference. If the estate for life of the part in possession had 
ecKm given to her, and an estate for life in the part in reversion had been 
[HT^i^ to another person, there would not be a pretence to charge that 
ilh^T person with the interest of the charge, the tenant being merely 
ms^wcrable during the time he is in possession of the estate. With re- 
rpe<^^ to diat part, it is the case of a dry reversion, subject to a mortgage, 
levis^d to one for life. Upon the expiration of the former estate, the 
reversion would come into possession ; but the tenant for life could not 
be liable to pay, out of rents and profits to accrue, the interest which 
had lieconie due upon the mortgage before he came into possession. 
Sucl& a decision would totally destroy the value of the ownership, if the 
dtttt'^ ihould be [♦] equal to the whole of his estate (4^) : but if he is [ ♦ISS J 
-lud^l^to the interest only during his possession, that divides tlie burthen 
Cwrly between his ownership and the inheritance, which must be the in- 
•ten^on of the testator, who means that every person to whom he gives 
idBtf xxiterest in the premises shall take a valuable ownership, and that 
the tstirthen shall be borne not by one only, but by all. This intention 
•can only be effected by making the accumulated interest, before the re- 
ifentou fell into possession, principal, of wliich the tenant for life, during 
bis possession, is to pay the interest, and the* principal to be borne by 
the iniieritance. His Honor laid down the principle to be, that the 
cit*te should go from each taker to his successor in as good condition as 
be received it in ; but if the tenant for life must discharge the accumu- 
Irted arrear of interest before the estate came into possession, it would 
p into the hands of the next taker in a better condition than it came to 
uKwe of the tenant for life, as the rents and profits accruing during the 
V<B estate of the latter might be exhausted in discharging the accumu- 
^*^ of interest, and the estate would go over to the next taker clear 
^ unincumbered. The pei*sons taking being, therefore, bound only to ^ ^ 

^down the interest during their respective possessions, and intended 
f m testator only so to do, a reversioner for life, during the time that 
^ eitate is expectant and totally unproductive as to him, cannot be 
tmd to discharge the arrear accumulated during the expectancy, out 
Hti life estate when it falls in. In another respect this determination 
dd be inequitable ; it would impute to the less valuable portion of 
estate, the tenancy for life, a burthen to diminish its value, in order 
Id to the value of the portion of the estate already the more valu- 
the inheritance. This would be another infraction of his Honor's 
that the estate should go ov^r to the successive owner in as good a 
IS it came into the hands of the prior tenant, as, if the tenant for 
ssesses but for a short time, his snare of the rents and profits must 
arily be exhausted for the benefit of the remainder-man, whereas 
ids the arrear converted into principal, he will only have the in-^ 
9f that principal to keep down. It would farther be to infer,* 

*. Qk^m note oo tiris sentence subttitutes the following : — ** though the ckarg§ 
^ Mnegy.a^ to the whole of hit estete.*' ' 

\\, H against 
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I 

1786* against hig Honor's rulcy that the testator meant to throw the tHitlt 

«^_ , ^ burthen upon the first taker for life, instead of giving him a proportional 

Tracv bounty with the other takers of the estate ; I conceive, therefore, the 

ogainMt rule cannot be, that the first taker for [*] life shall bear all the by-pait 

HBasroEo. interest, and that the rule can only be, that he shall keep down the la- 

r *1S6 ] terest during his own possession, the rule generally laid down applytog 

only to estates in possession, and not to a dry reversion. 

Mr. Mitford argued, that this was not properly a question of intention; 
the only question was, what was the measure of equity between the 
parties. The rule urged against Lady Hereford is, that the tenant for 
life is to keep down the interest durine her life ; but this rule is not an 
absolute one, it is adopted only as a rule of convenience, as a mediam 
by which to apply the rule of equity, which is, that a due proportion of 
the charge shall be borne by every taker. The question, properly con- 
sidered, is a question of contribution, where difierent estates, subject U 
•a general charge, are given to difierent persons ; if the rule applies, it 
must also be the same where difiierent portions of the same estate are 

given ; there can be no difference between the cases : the matter to be 
ecided is, in what proportion they shall contribute to the general bur- 
then. In the case of tenant for life, with a remainder in fee, the cottit 
appears to have settled the point, that each shall contribute according to 
the value of the difierent estates. It was a rule early adopted as the 
measure of that value, that the estate for life should be valued as one 
third, the inheritance at two thirds, although it has been since tlreated u 
obsolete. That rule was only a medium to obtain justice. It was sp- 
plied as such in Brent v. Besty 1 Vem. 69, where, upon a biU to redeen, 
the mortgagee having devised the land to his wife tor life, remainder to 
B. in fee, it was decreed that one third of the mortgage money ihottM 
be paid to the wife, the other two thirds to the remainder-roan; so 
where there was a devbe by mortgagor of the lands in mortgage, the 
tenant for life was decreed to pay one third, the remainder-man two 
thirds, Cornish v. Meto, 1 Chanc. Ca. 271* But this rule did not pro- 
duce justice, and therefore, where the tenant for life was dead before the 
bill filed, the Court decreed that his representative should contribttte 
only for the time during which he enjoyed the estate, Chat v. ,Baltetoitt 
1 Vern. 404. The Court did not consider the rule as imperative, but 
only to be applied where it produced justice : for this purpose, as what 
.the tenant for life has is only the rent and profits, and the remainder- 
man has the estate, the Court modified the rule to this, that the 
t ^9f 3 '[*] tenant for life should pay the interest, and the debt be a charge oa 
the estate, following the idea, that whoever took a portion of the estate 
should bear a share of the burthen. This rule in general is a just rolei 
as it apportions the burthen fairly between the parties, where there il • 
possession ; but where the interest of the incumbrance exceeds the pro- 
duce of the estate, there the rule ceases to be just, for it would be im* 
posing a burthen instead of giving a bounty. The principle ef 
contributing according to the actual possession only, has been applied 
in the case of renewing leases. In Nightingak v. Lamson^ (aa^> voL 1* 
p. 440.) the point was much insisted upon before the Master qfthe JEUMh 
that the estate in possession and the reversion being one estate, ibe 
•should be charged as a tenant in possession : her estate was decreed oalf 
to bear its proportion in regard of the time of her enjoyment* If the 
rule is a positive rule, it must prevail throughout, even if Lady Here' 
Jard had received but 10s. a*^ear. Suppose lOs. a-year only had de* 
icended upon her, and the jointresses liad Jived twenty years, and she 
berself should live long enough to pay the arrear only, her whole estate 
would be taken from her, and nothing from the renainder^man, iHio 
would be liable to the principal only. But the rule I have laid down, 

of 
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tglng in proportion only, has been applied. It wub applied in 1786* 

le in Cl^at v. Batieson, and again in Heningham v. Heningham, 

. $55. to this very case of an estate in possession and an estate in 

der ; for in that case two estates, the one in Norfolk, the other in 

, being subject to raise a portion out of a reversionary term, to 

nee after the death of different tenants for life, on the different 

, the life on the Siiffblk estate fell, and the daughter bringing her 

inst the termor, obtained a decree that the term should be sold to 

it portion. The termor paid the portion, and the other life drop- 

s brought his bill against the defendant, upon whom the Norfolk 

lad descended, (who was the daughter,) for contribution, and de« 

hat the Norfolk estate should contribute in proportion, but ^hat 

folk estate should be valued as an estate in possession, the Nor» 

ate as an estate in reversion only. In Thynn v. Duvall, 2 Vern. 

e Court, on a bili to redeem or foreclose, ordered the defendant, 

for life of the equity of redemption, to file a bill to have a sale, 

tgage debt paid, and the surplus distributed among the tenants 

and remainder-men, [♦] according to their proportions. If [ ♦ISS 3 
i be adopted which is proposed by the plaintiffs in this case, 
{erefortfs life estate will be charged greatly beyond her propor- 
to the value ; and no intention appearing on the part of the tes- 
at she should so largely contribute, the rule should not be so 
. It is just that the rents of the estates which she took in pos- 
(Aould be so applied, but those of the estates in reversion ought 
be applied to the future interest, and to keep down the interest 
irrear considered as principal. In Guillam v. Holland^ 1 1 Nov. 
mentioned in 2 Atk. 343. on another point,) as it appears in a 
ript note of the case, in the late Mr. Brown* s copy of Equity 
bridged, the husband of a feme, tenant in fee of an estate de« 
ibject to debts, having received the rents without paying the 
HT keeping down the interest during the life of the wife, upon her 
le heir filed a bill against the surviving husband, to have the 
ceived applied in payment of the debts. Lord Hardwicke held 
\ accumulation should fall upon the estate ; and that the husband, 
the coverture, had the same right the feme would have had if sole, 
;ht retain the rents received during her life ; and although Bromp' 
llkis, 2 Vern. 566. was decided otherwise, yet that note is query d 
Vernon ; and Lord Hardwicke certainly meant to negative that 
:y, by his determination of Guillam v. Holland, 

Chancellor (without hearing the counsel for the plaintiffs) said, 
ree appeared to him to be right. The counsel have argued the 
Perent ways ; the one upon the intention of the testator, the otlier 
•ule of equity to cause a contribution between the takers of the 
ads. With respect to the latter ground, no rule has ever been 
rn that two estates in the same land shall contribute in proportion 
respective values, in such a case as this: if there had, the Court 
lave marked it by valuing the estate for life, then valuing the re* 

and decreeing each to bear its proportion ; but this has never 
ne but where the estate has ceased to have continuance by some 
the donor's ; there the charge has rested on the reversion. A 
for life without impeachment of waste cannot sell the timber 
' on tlie estate, nor take the produce of mines unopened, both of 
re the property of the person entitled to the inheritance; yet if 
te is sold to pay debts, the Court gives a life estate in the interest 
;♦] surplus money to the tenant for life, although the sum is in- [ ^ISS ] 

by that which oelonged to the inheritance, and would have 
the tenant for life no profit ; but, according to the argument, aD 
reased surplus, ought to go to the i:einain&r-man. in fee ; fO in 

H S catea 
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cases where there have been contingencies which might increase th^ 
value of the tenant for life's estate, there is no instance where the Court 
has calculated the value of such contingency, in order to burthen the 
estate of the tenant for life, further than keeping down the interest of a 
chari^e out of the annual rents and profits. It nas only compelled the 
application of the rents year by year, to keep down the interest of the 
cnarge ; and if this rule were departed from, It would be impossible to 
^raw the line what proportion each pai t of the estate should pav* (5) 
Then as a question of intention, I agree it is so ; the testator considered 
it as a fand to be divided, and that each tenant for life should leave the 
•estate to his successor in as good condition as he found it ; his intentioil 
was, therefore, to give it, subject to all reprizes ; all reprizes must, there- 
fore, be borne by each tenant for life. The counsel have put cases 
which might not occur to the testator. Cases often happen, where the 
rule must deprive the donee of every thing. The argument supposes 
the testator meant to give each a certain benefit ; but he did not give a 
certaintv, he gave no certain term. Arguing in that manner is arguing 
wide or his intention. A man who gives a contingent estate, as a life 
estate in a reversion must be, gives that which may or may not be pro- 
ductive : yet she might have made it certain by selling her interest ; but 
as every contingency may or may not be productive, all she can take it 
the surplus afler such charges as affect the contingency she is to take. 
The intention of the testator, therefore, will be fully satisfied by applying 
the common rule of the Court, that the taker of two funds, one pro- 
ductive, the other unproductive, must keep down the interest of the 
charges upon them and pay off the accrued interest out of the rents and 
profits of the reversion, before she can take any benefit of the devise, 
and cannot throw the charge on the reversion. By this decree she can 
never be injured, as, if the estate produces nothing, she never can be 
charged with any thing. 

The decree therefore must be affirmed. 

(5) See Revd v. fi^atkinMon, 1 Ves. 93, &c. 
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Promise to re- 
new A lease, in 
consequence of 
monej already 
laid out, is nu- 
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money laid out 
afterwards will 
not vary it. 
[On this ground 
m demurrer 
•Uowed.] 



[♦] Robertson against St. Jouk. 
( Reg. Lib. 1786„ B. fol. 74.) 

t 

OILL by the assignees of Merriman, a bankrupt, against the de- 

^^ fendant, for a specific of performance of an agreement. 

• The defendant demurred (1), and the case appeared to be this : 

Lord Bolingbrokcy tenant for life with remainder to the defendant, 
had granted a lease for thirtv-one years, and had covenanted that when 
the defendant, his son, should come of age. he should confirm the lease. 

Soon after the defendant came of age, Merriman wrote to him, stating 
the agreement with his father, and that, in consequence of it, he had 
laid out considerable sums. To this letter the defendant wrote the 
following answer : " The agreement certainly does not bind me ; but 
** the money you have laid out certainly entitles you to a renewal of 
" the lease from me, which I shall be happy to give you, on this con* 

(1) The demurrer was '< to so much of the bill as prayed that the defendant might 
*< be compelled to a specific performance of the agreement mentioned in the plmintiff 'a 
'* bill ,or that prayed any relief touching the matters therein complained of; the said 
^ defendant insisting that there was not any thing in the said bill contained (supposii^ 
" but not admitting, the several allegations thereof to be true,) to entitle the plaui^m 
'< a court of equity to the relief prayed, or to any other relief.*' R^. Lib. 

^. * . " fidenuion/' 
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** -sideration.'' The bill further stated the bankruptcy of Merrimani •. 1?86: 

aDd that he and the a&signees (the plaintifis) had laid out further sumg ^ ^^ ^ _ » . 

on the premises. , Roiektwht 

In support of the demurrer it was argued, that this was nudum against 

pactum. S»; JoHir. 

For the plaintiffs it was contended, that they and the bankrupt having 
laid out money in consequence of the agreement, it would be a fraud 
not to carry it into execution. 

Lord Chancellor said, — The intention of. laying out further sums of 
money not being mentioned in the letter, the promise was nudum pactum^. 
which equity would not perform in specie, although had he stated that, 
intention,. and the promise had been founded upon it, the plaintiff should 
have had a specific performance. The circumstance of laymg out money- 
afterwards, as it was voluntary, could not vary the nature of the case. . 

Demurrer allowed.. 



[*J Pekgrek against Jonas. Lincoin^sinn 

HaU, 1st Seal 
(No entr}' on this occasion.) . before HUary 

15 Jan- 

nPHE p1ainti& commenced an action against the defendants in the Judgment in 
•*- Comnoion Pleas; the capias was returnable on the morrow of yj^, error for want 
SeMn/f, and in Michaelmas 1785 they declared, and in Easter 1786 signed, °^.^ original 
an interlocutory judgment, sued out a writ of enquiry, and obtained final T^^- ^ ^ 
judgment in Trinity term, for 863/. 105. damages. The defendants pedtion, ai^* 
brought a writ of error in B. R. the 29th of c/z^tz^ last. No farther pro-^ order at the 
ceedmgs were had ; and the plaintiffs not having sued out any original * RolU for one to 
writ to warrant the judgment, and the time being expired for applying^ ^^^ ^"* *^* 
for it, the plaintiffs, on the 10th of November last, preferred their petition JI^L^wk 
to the Master of the Rolls, praying that the Cursitor of the city o^ defendants^or- 
London (where the venue was laid) might be ordered to issue an original dered to consent 
writ in the cause, returnable in the Common Pleas. . to set Jt aside : 

On the 29th of November the petition came on to be heard at the* *^"***^o°>""^- 
Rolls, when his Honor ordered the writ to issue, and that, in the mean ^^i • ^^' 
time, all proceedings on the writ of error should be stayed. (1 ) ing it up 

At the hearing of the petition, Mr. IVorthingion, the defendant's' reuued. 
solicitor, was in Court. (2) After the hearing of the petition, but before 
the order made in consequence of it was served upon him, Worthington 
signed judgment in the writ of error. (2) 

^r. Mansfield (for the plaintiffs) — now .moved, that the judgment 
signed upon Uie writ of error, and the subsequent proceedings might be * '; 

set aside, with costs, and also with the costs of this application to be 
paid by Worthington, and that he might stand committed for signing 
the Judgment in contempt of the order of the Court. 

He stated the proceedings, and particularly with respect to the con- 
tempt, that the defendant's solicitor attended the hearing of the petition, 
and heard the order made upon it, and had also seen the.minute of it in 
the minute book ; so that, although the order was not drawn up or 
served, he was guilty of a contempt in [*] proceeding afler the order [ *142 } 

(1) Reg.'Lib. 17Q6. B. foh35. b. . - 

(S) If the report is accurate, Lord Thurlow seems to have made much too light •f 
wist eertainly was a contempt of the Court, even under the admission of the party's 
c o u o aa l : and Lord Eldon C. rescued the authority of the Court from such attempts in 
ftsture in Morite ▼. Tennanl, 14 Ves. 136. ; where his Lordship held a party to have 
coBunitted a oontonpt arid breach of an injunction ; he being present in Court during •. i^ 

tbe naotioD, though absent when th« order was prononnccd. 

H3 that 
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that further proceedings should be stayed ; and for this he cited Skip t« 
Hanooodt S Atk. 564, where Harwood^ having been present in Court' 
when the decree was pronounced, was committed for a contempt of it, 
although the decree was not drawn up ; [^P&well v. TolUti^'\ also 
3 Atk. 567. where Lord Hardtvicke declared, that when a defendant 
or his attorney have been present on an order^ for an injunction, and 
have proceeded at law before it has been sealed, the Court has consi- 
dered it as a contempt* and committed the person for it. (3) With 
respect to setting aside the judgment, that must be done here; for 
there being no irregularity in the judgment itself, an application to the 
court of law to set it aside would be fruitless. 

Mr. Hollistf for the defendants and Worthington. — The original writ 
being sued out af\er the writ of error brought, is a fraud upon govern- 
ment, as, if the plaintifi^ can, at any time, come by petition to the Rcth^ 
and have an original writ allowed, the writ will never be sued in the first 
instance, and government will be deprived of the stamp duties. In the 
present case, the petition did not pray that the proceedings might be 
stayed, and it was not understood to be part of the order, so that he 
was only proceeding in the ordinary course of justice. If the judgment 
ought not to stand, Mr. Worihington has only been mistaken ; he did 
not intend any contempt of the Court, and is willing to rectify the 
mistake by any means in his power. 

Lord Chancellor, — If it was a new question whether an original writ 
should be granted to support a judgment, I think the argument would 
apply ; but it is too late to say now that such a writ shall not be granted. 
In this case, afler the order was made, there was a neglect in drawing 
up and serving it. I do not see how I can make an order to set aside a 
judgment of the Court of King's Bench ; but as the judgment ought to 
be set aside, they may consent to a motion to be made in the King's 
Bench for that purpose. 

With respect to the contempt, I do not much like the case from 
Atkjms. (4) 

Order, that the defendant should consent to a motion to set aside the 
judgmenL 

(3) S. P. also per Lord Eldnn C Otbume v, Tennant, 14 Vts. 136. 

(4) If this sentence be correct, the Frofeision should have had a communieatum «f 
hit Lorda/ttp*t retuons. Lord Hard'cicke and Lord Eldons decisions seem mudi 
preferable. 
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27 Geo. 3. 1787. 



Newman against Wallis and Another* 



(No entry.) 

^ME bill set forth, that Caleb Cotesworth, M. D. seised of freehold 
^ and copyhold estates, by will dated the 30th of November ITM* 



Plea that the 

pUdni^is noi 

htbr ^was held 

in this caae, and 

ia Gun v. Prior, 2 Dick. 65T. 1 Cox, 197. and Forr. Exch. Rep. 88. note,] a bad plea ; [but lievd Th uH tm 

afterwards altered fail opinion.] (I) 

(I) See noU (i; in the next page. 
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cleirised the same to Susannah his wife, her heirs and assigns for ever, 
and died, wiUiout revoking his said will, the 16th June IT^l ; Susannah 
the wife survived him about eleven hours, and died intestate. The 
plaintiff claimed the estates as heir at law of Susannah, stating that at 
the time of her decease John Nctoman, his father, was her heir, who 
died in 1758, leaving WiUiam the plaintiff's elder brother, his heir, who 
died without issue and intestate in 1781, by which the title devolved 
upon him, the plaintiff; and in order to shew that his father was heir at 
law to Susannah Cotesxoorihy he set forth the pedigree thus; — that he 
was son and heir at law of William Netvman, who was eldest son of 
Thomas Netoman, who was the eldest son of Henry Newman, the brother 
of John Netbntan, who was father of another Henry Newman, who was 
the father of Susannah Cotestvorth ; and the plaintiff in his bill charged* 
that the defendants claimed as purchasers, for a valuable consideration, of 
Sarah James, whom they pretend to be the heir at law oi Susannah Cotes^ 
toorthf whom the bill charged to be a supposititious child, imposed as the 
daughter of William Malthas, son of Thomas Malthas, and Susannah his 
wife, which Susannah was the only daughter and heir of one Dormer 
Newman, the uncle of Susannah Cotestvorth, viz, her father's brother, 
when in fact Sarah James was not the daughter of William Malthas^ 
Bor any ways the heir at law of, or related to Susannah Cotestvorth. 
And [♦] the bill went into a detail of the means by which Sarah James 
was imposed and substituted by a Francis Carter and his wife as the 
diild of William Malthas. To this bill the defendants pleaded, '< that 
** Sarah James was the heir at law of Susannah Cotestvorth, tvithout thui 
** that plaintiff ever was or is the heir at law to the said Susannah Cotes-' 
** w>rtn, in manner and form as by said bill alleged, all which, 4*c. de*-- 
** fendants do aver and plead in bar of the said bill, 4*^." 

The plea being set down to be argued, came on at Lincoln's Inn Hall, 
the 16th of January 1787. 

Mr. Madocks and Mr. Scott, for the defendants, in support of the 
plea. — Although this is in the negative, it is a good plea. > Not admini- 
strator is negative, but has been held good, 1 Vem. 473. According to 
Pract. Register, [326], a plea may shew that the plaintiff is not such a 
person as is alleged, as feme sole, heir, executor, or administrator ; so a 
purchaser admitting his purchase says it is without notice of the plain- 
tiff's equity. In the present case, the plea that the plaintiff is not heir, 
ia the only defence the defendant can have to avoid the discovery. The 
plaintiff may reply, and then the matter will come in issue, whether the 
plaintiff is heir or not; if he is not heir, he will have no claim to the dis- 
covery. 

Mr. Selvoyn, for the plaintiff. — This is a bill for a discovery, brought 
by the plaintiff as heir at law to Susannah Cotestvorth, the devisee of her 
husband, and the plea is stated to be a plea in bar. It is bad in form ; 
for all these pleas which go to the person of the plaintiff are pleas in 
abatement, not in bar : it would be the first time such a plea ever was al« 
lowed. A denial of the facts contained in the bill is matter of answer, 
not of plea. Here, though there is not a denial of all the facts in the 
bill, it is a denial of some of them. The bill proceeds upon the ground 
that Sarah James was a supposititious child ; it states that Wallis pretends 
that she was the heir of Susannah Cotestvorth, and traverses that ; but a 

(!) See Halt v. Noyes, jtostea, 3 vol. 489. LordEldon C^ alluding to the prindpal 
OBir. Mid to Gun v. Prior (above referred to m margme), observed, that *' the original 
** opinion was, that a negative plea was bad, and there ought to be an affirmative plea 
« « tiaiing who was heir;** and that ** Lord ThuHow afterwards changed his opinion, oh 
** ike ground that the defend^iU, although he could' jnwe thai the j)lamtiff' was not heir, 
** might not be able to ]rrove who was heir,** In Jones v^ Davis, 16 Vcs. U64, 265. See 
adto Mr. Beames' Elements of Pleas in Equity, from p. ISO. passim, 
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plea mu8t not only traverse facts contained in the bill, it fnust stateaile«r 
case out of the bill. A plea of purchua^ for a valuable consiaennioot 
does this ; it states that there was no notice of thp. plaintiff's equitj;- 
here it onlv denies what is stated in the bill. A plea that the [* i plain« 
tiff is not heir has never been allowed. There was a case of Gvn r. 
Prior {^2) before your Lordship, the 16th of December 1785, where, to a. 
bill of the like kind witli this, there was a plea in bar that the plaintiff 
was not a relation, or of kin to the person under whom she claimed. 
Your Lordship was of opinion, that being a mere negative plea, it could 
not be allowed. A plea of not administrator is a mere plea in abatement ; 
it is only that the plaintiff has not as yet obtained letters of administra- 
tion ; but the present is a mere negative plea, and ought not to be al*. 
lowed. 

Lord Chancellor. — This plea, if it is any thing, is a plea in abate-. 
ment, wherein you traverse the plaintiff's right ; as, where you plead 
that he has never administered. A plea in bar is collateral to the bill : 
a plea in abatement is a traverse ; you never traverse in a plea in bar. 
The difference between this and the plea of purchase for a valuable 
consideration is this, that in that case the plea introduces what is de» 
hors the bill ; but this plea does not admit the facts of the bill. The 
plea must admit the subsequent facts of .the bill, suppose the first £ict 
objected by the plea is proved. The question is singly, whether the 
Court will admit a traverse of the plaintiff's title as heir^ as a plea in 
abatement to the bill, or whether the equity of the Court entitles you to 
a discovery of all the defendant knows of the title. You deny the title 
which he must have in order to claim, which he cannot do unless he be 
such ; then the question is, whether the plaintiff has or has not a ri^t 
to have a discovery of ypur knowledge or his relationship to the person 
last seised. 

Mr. Madocks (in reply). — If the bill related to proofs in the posaasr 
sion of the defendants, the plaintiff would be entitled to the discovery ; 
60 it would be of facts in the knowledge of the defendants; but neither 
of these is the nature of this bill. Unless the bill be clear as to the dis* 
covery required, there is nothing to argue from it. In the present case, 
no ejectment has been brought. What remedy can any man have but 
this of a plea, against any pretended heir who may come for a discovery, 
but that he should b^e obliged iirst to shew himself to be heir ? In the 
case cited, there were facts stated in the bill which ought to have been 
answered. 

[*] Lord Chancellor, — The single question is, whether a plea that 
the plaintiff is not heir, is a plea in abatement. If the nature of a plea 
be whatever will go in destruction of the plaintiff's title (as, for instance, 
for an account) it is much to be wished that the plaintiff's title should 
in every case be established before he has the discovery ; it would be a 
service to justice ; but these pleas have a limitation, and it never has 
been done. In the Practical Register, Not heir is reckoned amone the 
pleas in abatement : it is a good book, and seldom mentions any, thinff, 
even so slightly as it does this, without authority: but no instance is 
produced where such a plea has been admitted. The defendant never 
can be admitted to traverse that the plaintiff was heir, but he must swear 
to all the particulars which amount to shew him not to be heir. As in 
the case of a purchaser for valuable consideration, if the bill charge 
particulars of notice, the defendant must deny all the circumstances par* 
ticularly, not generally deny notice ; so where the title of heir is set up, 

(2) 2 Dick. 657. 1 Coi, 1 97. aod Forrrster's Ezch. Rep. 88. not«, which iMt rtport 
b from Lord RcdeKfale*^ notes. 
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it must also be denied. Let it stand over till the second day of term, 
and in the mean time consider two points, 1. Whether you can plead 
that the plaintiff is not heir as a disability ; — 2d]y, Whether you can 
^ so without answerlfig.' all the particulars by which he makes himself 
heir. I should think there must be a number of cases, where the plain- 
tifT's title must be by heirship ; and yet it appears never to have been 
pleaded in this way. The reason given in Vernon for the plea of not 
administrator being good, does not bold here, for this is no plea at law. * 
If the pedigree be ever so long, you cannot say the plaintiff is not heir, 
i^ithout going through the particulars of his title. 

Upon the cause coming on again in term, Mr. Madocks cited FitZ" 
herberfs and Brookes Abridgements^ title Detinue^ to prove that in deti- 
nue of Charters as heir, bastardy, which in case of heirship is a plea in 
bar, is a good plea, where heirship is traversed. Booth's Real Actions, 111; 
which shews that the character in which the plaintiff brings his suit may 
be traversed. Although by analogy to pleas at law, pleas of this nature 
are called pleas in abatement in this court, yet, taking the term strictly, 
there can be no plea in abatement here ; for pleas in abatement strictly 
called such, are pleas to the writ, but in equity there can be no plea 
to the writ, though there may be pleas in the nature of pleas in abate- 
ment. Then its being in the negative is no [*] objection; a negative C *1*7 ] 
plea may be good, 1 Vern. 473. ii the defendant makes his defence by 
way of plea, the whole of the bill must be taken to be true, except the 
part denied by the plea. — Pleas in bar certainly go upon a different 
principle from pleas in abatement. 

Lord Chancellor. — I have considered the question a good deali and 
am clearly of opinion, that a party cannot by a plea of this nature, pre- 
vent the plaintiff from having satisfaction from hini on the point required. 
Though the word heir is found in the Practical Register, there is not a 
aingle instance in all the books of such a plea. I have no comprehension 
how an objection can be maintained, m this shape, so as to save an 
answer. The plaintiff's title to sue is part of his case, which he must 
make out at the hearing in the same manner as all other points, and, if 
he fail, the consequence will be the same. But if a defendant could, in 
general, protect himself by such a plea, yet in this case, it would be 
impossible, where the sole object of the bill is the discovery, whether 
the plaintiff is not heir. The plea, therefore, must be over-ruled. . : 

Mr. Madockst mentioned a case of amending a plea. 

Lord Chancellor. — With respect to any amendment of the plea, 
though certainly there have been cases in which the Court has permitted 
pleas to be amended, where there has been an evident slip or mistake, 
and the material ground of defence seemed to be sufficient, yet the 
. Court always expects to be told precisely what the amendment is to be, 
and how the slip happened, before they allow the amendment to tak^ 
place. This plea appears to me npt only to be bad as it stands, but that 
, jt is impossible to form a plea that will save an account. (3) 

Plea over-ruled. 

(3) But Me Hall ▼. Noyei, pott. vol. 3. p. 483. ; what Lord Thuriow there uid re- 
specting this case ii^ p. 489. ; and see the references in the preceding notes. 
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[*] Evelyn againti T£Mplab« 
(No Entry.) 

npHIS was a bill bj children claiming under a fettlement for tbe ap^ 
'> plication of purchase-money. 

By settlement, dated the 17th and 18th of November, 1782, and 
made on the marriage of the plaintifTs grandfather and grandmother, 
the plaintifTs father became entitled to an estate-tail in the premises 
which occasioned this suit. In 1761, the plaintiff's father, CharU$ 
Evelyn^ by settlement after marriage, conveyed tlie premises to trus* 
tees to the use of himself for life, remainder to trustees to preserve 
contingent remainders, remainder to trustees to pay an annuity to his 
wife for her life, remainder to trustees for a term to raise 4^)00/. for 
younger children, remainder to his first and other sons. In the set- 
tlement was a proviso : That it should be lawful to Charles Evelyn^ by 
deed executed in the presence of three witnesses, to revoke the uses, 
and to sell the estate ; but he covenanted that the money to be raUed 
by the sale of the lands should be paid to the trustees, to be by them laid out 
at the request of the parties, in the purchase of lands to be settled to 
the same uses ; and in the meantime to be placed out on securities to 
the same uses. Charles Evelyn was not indebted at the time of the 
settlement.f The bill also stated a covenant on the part of Charles 
Evelyn y in 1766, to levy a fine to such uses as he should declare, other- 
wise to enure to the uses in the settlement, and a fine levied in Michael' 
mas term, in that year, and also a .recovery suffered ; and farther 
stated that James Templary senior, now deceased, purchased the settled 
premises of Charles Evelyn, and paid the purchase-money to him, that 
he had notice of the settlement and covenant, and insisted that he ouffht 
to have paid the purchase- money to the trustees, not to Charles Evdyn, 

Charles Evelyn afterwards died insolvent, leaving a widow, a son, and 
other younger children, who are the plaintiffs. Since the purchase 
James Templar is also dead, having by his will devised the estate to 
James Templar the younger, one of the [♦] defendants, for life, with re- 
mainder over to his first and other sons. And the bill prayed, that the 
defendants, his representatives, might repay the money to the trustees to 
the uses of the settlement. 

The defendants insist, that the deeds of 1761, being made after mar- 
riage, were voluntary and fraudulent, as against Jiamff TVmp/ar deceased, 
claim the benefit of the Statute 27 Eliz. and also insist, that the wife had 
barred her dower by the fine. 

Mr. Madocks and Mr. Scott for the plaintifis. — The prayer of the bill 
is, to be paid the purchase-money out of the assets of Temjdar, who had 
notice, that any money paid for the estate should be paid to the trus- 

f This ctrcumstance, though stated, is immaterial as to settlements void against pnr^ 
chasers under S7 £lis. Lord Hardwieke drew this distinction between the ISEIJB. 
which respects creditors, and the 27 respecting purchasers, in Lord T^cwnshend t. JFmd" 
ham, 2 Vesey, 10, 11. [See also Chapman v. Eveiy, Cowper, 278.] 



(1) S. P. Pulvertoft v. Pulvertoft, 18 Ves. 84. and Buckle T. MitcheU, ih. loa And 
notice of such a Toluntary settlement was also held immaterial in Tonkins ▼. Ennis, 
I £q. Ca. Abr. 334, pi. 6. and Buckle v. Mitchell, 18 Ves. 100. See also;>»' I^rd Eldon C 
on the principal case as to this point, 1 8 Vos. 1 1 2. 

lees^ 
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tees. Dot to Evdtfyif who having full possession of the estate as tenant in 
tail, had made a settlement of it, for a provision for his wife and family. 
It ia admitted he could make a good title to the estate and sell it ; but 
by the covenant he has agreed that the money shall be applied to certain 
uses, which varies this from the common rule, and will cloath the money 
with the same uses as the land was, as against a purchaser with notice 
of the covenant, which Templar was, the covenant appearing in the ab- 
stract of the title, and he was advised that, notwithstanding it, the title 
was g«K>d. If Evelyn had been seised in fee, and had covenanted with 
a trustee, that, if he should sell, the money should be paid to the trustee, 
that would bind a purchaser with notice ; and, in this case, having notice 
that the settlement was a settlement of the money as well as of the land, 
the payment to Evelun, was a misapplication. 

Mr. Scott referred to a case of Leach v. Dean^ 1 Ch. Rep. 78. (2) 

But the Lord Chancellor said, that, although it would have been as 

well, at first, if the voluntary covenant had not been thought so little of; 

jet the rule was such, and so many estates stand upon it that it cannot 

oe shaken. Dismissed the bill. 
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(9) Set per Lord Eldon C. in Pulvtrlnfi t. StmCj 18 Ves. 91. and in BwAU t. MUcheU 
100. 118, 113. 



AtDRiDGE against Thompson. 
(No Entry.) 

THIS was a bill of interpleader, filed by the lessees of Lord Inchiquin, 
asainst several sets or annuitants, who had distrained for rent on the 
plaintiff's farms, praying that they might interplead among themselves. 
The rents which had accrued were paid into Court. 

Q*] It was referred to the Master to settle the priorities among the 
annuitants. 

The only question was with respect to the plaintiff's costs, whether 
they should receive them out of the rents paid in, or await the event of 
the suit, and recover then against the parties who should appear, ulti- 
mately, to be wrong in the interpleader. 

And for the defendant it was urged, that, in a similar case, his Honor^ 
had determined, that, wherever there were two legal rights, and the 
parties were ordered to interplead, the plaintiff in interpleader, must 
take his costs against the party who was wrong in the interpleader. 

Lord Chancmor, — The tenants ought at all events to have their costs, 
and, there being a fund in Court, to be sure of them out of that fund. 
Nothing can be more clear, as the idea of a bill of interpleader pre- 
sinnes in the plaintiff a right paramount the interpleader, The party 
cttfikig upon others to interplead is in the situation of a stakeholder. 

Ordered the plaintiff's costs out of the rents in Court. 

(1) See Dungey ▼. Angore, 2 Vts. jun. 904. 907. Cowtan t. ffilHanM, 9 Ves. 107. and 
Angkt't, HaMtn, 16 Ves. 202.204. and 2 Merivale, 169. BumeUy, AwUrtony 1 Mcri- 
VBle, 4051 Mvrgan ▼. Marsaek, 8 Memale, 107. 
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1 Cox, 333.] 

XtfuWii'f ifin (Reg. Lib. 1786. A. fol. 579.) 

Man, 5 March, 

' A BILL to set aside a conveyance by the two plaintiffs to the defend* 

]^%L^ ^^h ^^^ ^'^"^ *"^ imposition. 

Chanodlor. '^^^ sister of the defendants being seised in tail, of a gavel-kind estate, 

A convev c ^'^ ®°® moiety of which her husband would be entitled by the curtesy, 
obtainedfram ^^ ^^^S ^ ^^ continued unmarned, according to the special custom,) 
penons wnin. made her will, by which she devised the same to the defendant in fee; 
formed of their but not having suffered a recovery to bar the entail, the estate, subject 
"^A^ ^l? ^ ^^ ^^^ husband's estate as aforesaid, descended to the plaintiffs, as heirs 
£re w«s no ^^ gavel-kind. The defendant, who appeared to have been a friend to 
actual (nud or ^^ family, aware of the devise being bad, but not of the nature of gavel* 
impoatMm.(]) kind estates, thought the lands had descended to the elder [*] brother, 

a poor journeyman in some laborious trade, as heir at law, and. with hjs 
C *151 "] solicitor, sent to him a message, that two gentlemen wanted to speak 
with him, at an inn, in the town where h^ lived« Upon the man's com- 
ing, they gave him liquor, but it did not fappear in evidence to be to the* 
degree of intoxication, and then represqnted to him that his sister, in 
consequence of the obligations of herself and the family to the defend- 
ant, had, by will given tlie defendant the estate ; that he was in treaty 
to sell it, but that the purchaser would not complete the purchase with- 
out his (the plaintiff's) joining, as heir at law, m the conveyance; and 
' offered him 200/. to induce him so to do ; but did not mention to him 

that the devise was void, or the value of the estate, which was about 70L 
a a year, but persuaded him, it was matter of duty in him to affirm his 

sister's devise. To this the plaintiff consented, and entered into an 
article to join in the conveyance. Prior to the payment of the money» 
the defendant discovered that the lands being gavel-kind, had descend^ 
to the ttoo brothers, as customary heirs, and called upon the elder 
brother, to procure the younger to join in the conveyance, which hedidt 
and the 200/. was equaliy divided between them. 

The circumstance of the devise being void, and the value of the estate 
coming afterwards to the knowledge of the plaintiffs, they filed the 
present bill to set aside the conveyance, and to be admitted into pos- 
session of the estate. 

Mr. Price stated the case as it appeared in evidence, and as now 
stated, and argued that the concealment and other circumstances 
amounted to fraud. 

Mr. Mansfield (for the defendant) palliated the circumstances, and 
repelled the inference ; but on neither side was any case cited. 

His Honor observed (2), that no case had been cited (3), that, there- 
fore, the case before the court must stand upon its own circumstanceSi 
which were such, as did not, in his opinion, amount to a proof of frau4 
and imposition. That if the plaintiff, after the offer, had gone home and 

(1) S. t. Bingham v. Bmgham, 1 Ves. 126. (Reg. Lib. 1748. A. foL 154.) Ai to 
which, see the circumstances in Supplement to Vesey, sen. 79. S. P. mlao Oocfts^. T* 
PraUt 1 Ves. 400. and Supplement 1 76,. &c. and Ramtden ▼. HUton, 2 Ves. 504. «ii4 
Supplement, 350. 

(2) See the judgment more at length 1 Cox, 339. from whence it appears that tfie 
dicumstances of tlus case in behalf of the defendant, were much relied upon fay his 
Honor in his extenuation ; and that they induced the mild decision which took plaoa. 
If the previous cases referred to by note ( 1 ) had been examined and dted, thedeftndaxii 
might have been made to pay the costs. 

(3) Sfe, however, the cases referred to by note (I). 

esnsttlted 
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^kinsulted his friends, and had afterwards accepted it, and joioed in tlie 1787. 

conveyance, he thought he ought not to be relieved ; but from its being ^ — , l ^ 

suddenly accepted, [*] without further enquiry or information, the con- Etaks 

▼eyance ought to be set aside (4) as improvidentl^ entered into, and against, 

therefore decreed for the plaintiffs. hixwztirv, 

[♦152] 

(4) " As having been obtained from and executed by the plaintifis 7* E* and J» E» 
^ imprvddenUy:** but no cost»on either side. Reg. Lib. 
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TWEDDEL against TwEDDEL. UncoInU Inn 

Haii, IS March, 

(Reg- Lib, 1786. B. fol. 334.) . [ruu s. C. 

aniM, 101.106.] 

'HE plaintiff* [being dissatisfied with] the decision by which the demurrer ^. purchases an 
in this case had been allowed (vide antd p. 101), it was set down to estate in nunt- 
be re-argued. The petition of [re-hearing] stated a mortgage upon aa gage and cov»- 
ettate cidled Mount Hascldine^ (now in the possession of the plaintiff*, "*'*^ ^^ *• 
Francis Tweddel) upon which 7501. was due to the testator, John ^J^hSfTthe 
A^nesUvt as part of his personal estate. The remainder of the case was. mortgage; the 
predsew as before stated. personal otate 

Mr. Madocks and Mr, Lloyd again argued for the plaintiffs. They shall not exone- 
admitted the sole question to be, whether the personal estate o^ John '!f*^**5^ 
AynesUif ought to be applied in exoneration of the High-Laws estate^ STSebuTu 
towards the discharge of the mortgage to Deluval upon that estate, which 
amounted to the question, whether it was the personal debt of John 
Aynedty^ so as to charge him personally. 

Mr* fdadocks argued the question principally upon the ground of in- 
tention shewn by the covenant, and by the clause of Jofm Ayntsley% 
will; — ^T. Lloyd on the nature of the transaction itself, reinforced by 
the other ground of express intention under the will. 

With respect to the nature of the transaction, it was argued, that in 

ordinary casesy where a man makes a contract for the purchase of an, 

estate which is in mortgage, he pledges his personal estate for the money 

due upon the estate. If the covenant is made with the mortgagee, and 

the mortgagee conveys to the purchaser, it becomes his debt, and he is 

personally bound to discharge it ; and even though the contract be not 

made witn the mortgagee, but with the mortgagor, yet the mortgagee 

may [•] take the benefit of the contract in this court, it not being ne- r •15$ 1 

cessary that he should be a party to the contract in order to his bemg a 

c>^tor by it. Suppose the mortgagor to become totally insolvent, or 

A bankrupt, his assignees would have a right at law, upon the contract, 

^ come upon the purchaser ; then would not the mortgagee be entitled 

'^ Come immediately here, at least by a bill, to make use of the assignee's 

'*ine, in order to recover against him, and why should he not recover ^ * 

^^Dst the purchaser in the first instance ? The entering into the cove- 

^'^t makes him personally liable. Belvidere v. Lord Rochford, 6 Brown's 

^fl* Cases, 520. where it was decreed that the personal estate should 

^ lii^le, applies perfectly to the present case. 

. ^Vith respect to the intention, all these cases are cases where the par- 
^^ claim from the same person, and the court is to arrange the funds 
^^een them ; it therefore depends upon the intention of the party 
^^ch fund shall be applied. In Lacam y. Mertins, 1 Vesey, 312, which 
]J^ upon marshalling assets, it was said the specialty creditor must be 
»r of the person whose assets were to be marshalled ; and that 

(I) Fifir a a imretf, 101. 108. Hid the nocek 
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Cases Aroubo and Oetebmikso 

the 2000/. there, being the debt of the husband, was not the irife'a debt* 
because it was not her intent to make it to, and she had entered into ae 
covenant, she was therefore not liable for a breach ; the mere recital of 
the debt not being sufficient to make a specialty, where the deed wst 
sealed for another purpose. In cases where the party receives the money, 
it becomes his own debt ; so, though he does not receive it, if he meao^ 
to make it his own, as in Cope v. Cope, 2 Salk. ^9. where the case it 
put that A, mortgages to B. for 500/., and afterwards sells to C* for 
1000/. If C pays 500/. to A., he remains personally liable for the re* 
maining 500/., which is this very case. The cases which were cited upoa 
the former argument, of Bagot v. Oughton, and Evelyn v. Eveltfn, do 
aot apply. In Bavot v. Oughk)n, the estate was the wife's ; the husband 
barely joined in the covenant on assigning the mortgage, and was to 
have no benefit ; he therefore could not be bound. So of the son in 
Evelyn V. Evdyn; he was not benefited, but merely joined in the 
covenant. 

But here the party has expressly treated it as his debt ; he lias de* 
scribed it as such in his will, and taken it upon himself, and [*] \m 
charged it upon the whole of his real estate. Suppose the Hi^^Ltw 
estate to be sold for the payment of this debt, and to prove insufBetent, 
the other estates must be applied, but the personal estate most first anke 
up the deficiency, if sufficient. If a part is to be thrown on the per* 
sonalty, the whole should* 

Lord Chancellor, during the argument, threw out his opinion^ tiiat in 
this case William covenanted with Delaval; that </oAn*s covenant with 
WiUiam onlv made him a surety for William, and not by any mean 
Kable to Deuival ; but that if William should be sued by Delavalf then 
that John would be liable over. The covenant amounted to no moie 
than if William had sold to John by lease and release, covenanting that 
die estate was free from incumbrances except the mortgage, then if 
William was sued by Delaval, he would have a remedy over against 
John ; so that the case struck him as a less case than Evdyn ▼• Evely»* 

At the close of the argument, his Lordship expressed himself -to this 
effect : 

This appears to be the common ease, where a man buys an equity of 
redemption. The question is, whether he becomes personally liable to 
t^e mortgagee. The buyer takes it subject to the charge ; b«t the debt, 
as to him, is a real, not a personal debt. His contract with the mortgagor 
is only that the debt shall not fall upon him ; it is a mere contract of in* 
demnity, and he would be bound, without any specific contract, to in- 
demnify him, as long as he can pay the money. 

His Lordship affirmed the former order, allowing the demurrer. 
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Daniel against Skifwith. 
(Reg. Lib. 1786. A. fol. 274.) 



PRANCIS JOHN SKIPWITH, deceased, by deed of lease and 
release, dated the I9th and 20th of April, 177d, mortgaged the pre- 
mises 



Mortgagee may 

pray a lale of 

tiie mortgaged 

premiie» in the 

flrrt instance, 

where the heir and personal representative are the same person, and the personal estate is dearly 

deficient. (1) 

(1) Lord Rede$dale*M notes refer to a case of Hodgson v. Parker, S6 Jii/y> 1791. Bill 
by mortgagee in fee against the personal yeprcsentariw, axui the heir, for payment of 

mortgage 
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mises in question, said to be of the value of 1300/. per annum, to the 
plaintiff in fee, conditioned to be redeemable on payment of 17000/. In 
October 1781, Skipwith died, leaving the defendant his brother and heir 
at law, who also took out letters of administration, and all the interest 
due on the mortgage was paid down to 1784. 

In 1785 the plaintiff filed his bill against the defendant, praying an 
account of the principal and interest due on the mortgage, and praying 
• sale ; and in case the mortgaged premises should not produce sufficient 
to pay the principal and interest due, that the deficiency might be made 
up out of the personal estate ; and in case the defendant should not 
admit assets, that there might be an account of the personal estate. In 
the lull he stated the bond and mortgage, and that the personal estate was 
deficient. The defendant, by his answer, admitted the personal estate 
was very small, and would be deficient ; and the cause coming on before 
his Honor, the 6th of May last, he ordered according to the prayer of 
the bilL 

From this decree the defendant appealed, because it had not ordered 
an account of the personal estate in the first instance, or that so much 
of the estate as should be necessary, only, should be sold. (2) 

Mr. Mansfield and Mr. Broum argued that the decree was erroneous ; 
Ae personal estate being the fund first liable, it should have been ordered 
to be first applied ; that by this means the heir was put into a worse con* 
dixion than in the common case, as the personal estate might be sufficient 
to discharge a part, though not the whole, and it might not be necessary 
to sell an estate of the value of 1300/. a-vear to pay 17,000/. 

Bat the Lord Chancellor thought the decree of course, the heir and 
ptnonal representative being the same person, though, if they [*] had 
been different persons, it would have been necessary first to have an 
account of the personal estate. He thought the decree should have 
been alternatively by sale or mortgage, and to sell such part of the estate 
aa should be necessary ; but said, that would be matter of discretion 
before the Master ; that his Honor went upon the idea that the whole 
waa insufficient ; that if the Master was convinced but half the estate 
waa necessary, he would sell but half, but otherwise must put up the 
whole. His Lordship refused to vary the decree. 

Affirmed. 




Daxiil 

tfgttinst 
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moHpge debt out of the personal estate ai far ai it would extend, and the defideacy le 
be raued by sale of Uie mortgaged estate. — Decree accordingly. 

It it, however, to be observed on this, that the decree was on catuent of the heir, &e. 
Rm. Lib. 1790. A. fol. 602. b. 

It appears to be the subnisting practice, (notwithstanding the doctrine in Plunket t. 
JVnson, 2 Atk. 51. and the decision of Xmght v. Knight, 3 P. W. 331. ) to allow a mort- 
gagee to bring a suit i^ainst the heir, without bmiging the j)ersonal representative before 
tkc CouH, See Mr. P. Williams's note, 3 ?oL 333 [a], and per Lord Tkurlow, posUa, 
£78, 279. in Felt v. Brown. 

(2) ** And that, m an^ cau, the estate ought not to have been decreed to be sold* 
'• without giving the petitioner an opportunity of redeemiogthtMBnek** Reg. Lib. 



• • •• . 




Cases AaotJED Amy DETBUMiirGD 



*' • 



* 

U^^^^^*, j^ LowsoN against Cofeland. 

Ball, nth of 

March. (Reg. Lib. 1786. B. fol. 362.) 

i^TSi^' ji^^ 5i4HB£i2 made her will in 1765. and thereby (1 ) gave the de- 
gff jmSffTfrr fendant an annuity of three pounds (2) per annum for his trouble in 

coUtctingrtiitiy feoeiving several rents of her real estate, and appointed him executor, 
• trustee at to making no disposition of the residue of her estate. In 1770, the plaintifi 
tlM mSditt of filed their bill as next of kin of the testatrix, insisting that the gift of the 
pononal trtiiie. jjimQitj had turned the defendant into a trustee for them as to the un- 
And not baring di^osed surplus, and praying an account of all sums he had received, or 
brou^anac- 'migj^ h^^ye received. The defendant, by his answer, contested the 
a bond debt, plaintifib being next of kin, and put them to the proof of their relation* 
was charged ship ; and, in case they were such, controverted his being turned into a 
therewith. (S) trustee for them. The cause was heard before his late Honor in 1773, 
Having put the who decreed that the defendant was a trustee for the next of kin, and 
next of kin to referred it to the Master to enquire whether the plaintiffs were the next 
ESm^**"*^ of kin, and to take an account. In 1783 the Master made his report 
dcred to^im" ^^^ ^^ plaintiffs were the next of kin ; and, among other things, stated 
thecostiof A bond, bearing date' the 1st of Maut 1761, by one Lnmley y to the 
[taking the ac- testatrix, for one hundred pounds, with which the Master charged the 
count!. (4)] defendant. To this report the defendant excepted, for that the Mastet 

had charged him witli the 100/. as received from Lumley^ whereas he 

^ had not received it, although he had made various applications, and used 

due diligence to obtain payment of it. This exception coming on before 

[ •IST 3 the Lords Commissioners, [*] they referred it to the Master to enquire 

whether the executor had taken proper steps for the recovery of the 

money, and whether the debt was a good debt, and ordered the dc* 

fendant to call in the bond. The Master reported, that the defendant 

had applied by an attorney to the obligor in the bond, to pay the debt, 

but had brought no action, or made any other application ; and that it 

did not appear whether the debt was or was not recoverable. 

It now came on again upon further directions. 

Mr. Ambler and Mr. Scott (for the defendant) insisted that the report 
did not charge the defendant with such a neglect as ought to make him 
personally liable to answer the 100/. not got in from tlie bond debt-^ 
That the defendant had made many applications. to the obligor; and 
i^lthough he had not brought any action, that arose only from the fear of 
an useless expence. — That the Master had reported it a doubtful debt, 

(1) After a devise of her real estate to the defendant, his heirs, and assigns, upon ccrw 
tein trusts, and giving some legacies. Reg. Lib. 
< (2) " Three guineas and three shillings." Reg. Lib. • 

(3) See P^wdl w, £vons, $ Ves. 859. 843, 844. Tebbt ▼. Carpenter y I Madd. Rep. 99GC 
298, &c. There is certainly a material distinction between executors permitting monej 
to remain for any reasonable time on securities, where it was placed by their testator, 
and taking upon themtelves to choose any personal security. The Court will not support 
them in the latter case, although the words of a will may imply a discretionary power at 
given to them ; and the parties interested are entitled to have the assets invested in the 
5 per cents., which are the securities of the Court. H^ilkes v. Steward, and Langst^m ▼. 
OiUvant, Cooper's Ca. Ch. 6. 33. El videjnr Lord Eldon C. 8 Ves. 1 49, 150. which affbidt 
an answer to the question asked in Orr v. Newton, 2 Cox, 276. In the case of Fletcher ▼• 
Walker, where a testatrix had directed the surplus to be invested in real or govenunent 
securities, till the parties who were to take attained 21, and the executor placed it at hit 
banker's with money of his own, not thinking it worth while to make an investment, oo 
aecount of the short time before one of the legatees would come of age, viz, 5 months ; 
and the banker failed. The executor was held responsible. 3 Madd. Rep. 73. 

(4) See R.L. and the laat note to this case. 

and 
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and the plaintifiB had never called upon him to bring any action ; and he 1787. 
was the rather induced not to do so, as he considered himself as acting ^ \ l * 
upon his own money, having no idea that the annuity of 3/. per annum Lowson 
had turned him into a trustee, cases haviug been determined, that where against 
a legacy is not given in such a way as to exclude the intention of giving Copklako. 
the whole, it has been held not to turn the executor into a trustee, which 
he had been advised was the case with this annuity. 

But Lord Chancellor ordered that he should be liable for this 100/. as 
having not been got in in consequence of his neglect. 

Mr. Lloyd (for the plaintiffs) pressed that he might pay interest for 
the money admitted by the account to be in his hands, and all costs. 

Lord Chancellor renised charging him with interest, but ordered him 
to pay the costs of establishing the next of kin. (5) 

(5) Not no in Reg. Lib. ; but " of so much of the suit tn related to taking the ac- 
" counts directed by the decf«e." Reg. Lib. 

— -•- piss] 

rmt TT • . ^"* lAncoln*t Inn 

[•] VaNN against BaRNETT. ffall, 20 March 

(Reg. Lib. 1786. B. fol. 273. b.) J^^/zJ^ 

Chancdlor, 

^J[R« Scott moved, on the part of the plaintiff, for an injunction to Motion for a 
. -^^ restrain the defendant, to whom the plaintifi^'s estates had been Receiver [in a 
conveyed in trust to pay debts by sale, «^c. from selling, and that a Re- J^^ *^*"^ 
cenrer might be appomted; upon very strong affidavits. The defendant's before imT" 
answer was not come in ; but he having made an affidavit, in answer to swer. (i) 
those on the part of the plaintiff (2), his Honor took that to amount to 
an appearance, and granted the motion ; and said, although a motion for 
a receiver before answer was unusual, yet, had it been necessary, he 
would have made a precedent, f 
[Mr. Mamfidd for the defendant.] 

t 

f Tlie Reporter is informed, this was not necessary, a motion for a Receiver be- 
Ibn answer haring^been granted by Lord ^oMurxt, in Complon v. Bearcroftf Trin. 1775. 



(1) Set Jm«f ?. fFkite^ 6 Ves. 758, 759. Middleton ▼. DodtweU^ 15Ves.266. Se9. 
Wgofim V. Ba9ehfj ibid. 105. 107, 108. Metcalfe ▼. Ihiloertoft, 1 Vcs. & Beames, 180. 



182. Duckworth v. Traford, 18 Ves. 285. 

(8) See 6 Ves. 759. 15 Ves. 269. BroOg ▼. Barry, 5 iMeriv. 695. 1 Vcs. & Bea. 182. 



Ex parte King. 

( No entry . ) Lincoln' t Inn 

BjU, April 21. 

BY a private act of parliament, 12 Geo. 3. certain estates of JViUiam Under a private 
Hathedf Esq. were vested in trustees, to be sold to James King, Esq. x^ of parlla- 
and the purchase money was to be paid into the bank in the name of ro^nt, money to 
the accountant-general, until a purchaser should be approrved of, and ^jf^^rJ^f*'" 
then to be invested in the purchase of other lands, to be settled to tlie upon peddon to 
same uses to which the lands to be sold had been limited, viz. to Frances the Court; 
the wife, for life, to her separate use; remainder to the use of William l^rdChanceBor 
HalAed. the husband, for life : remamder to the use of such one or more >^u««dtomak* 

' an order to pay 

the money to 
persons deriving title, from the original parties, and ordered them to file a bilL 

Vol. If. I child 
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1787* cliild or children of the marriage as they, or the survivor, should by 
^ _)\ • -^ writing direct; and, in the mean while, that the accouDtant-genenu 
£jr parte should, upon a petition to be preferred to the Court for that purpose, in 
King. a summary way, place out the purchase money in the purchase of 3 per 
cent, consolidatea annuities, and p^y the dividends to such persons as 
. would be entitled to the rents of the estates directed to be purchased. 
By an order of Court, made the SOth of November^ 177S, it was ordered 
[ *159 3 that [*] the money should be laid out, and that the interest should be 
paid to Frances Halhed (the first taker for life, under the settlement) for 
fife, and until furtlier order. The said Frances Halhed is dead, leaving 
issue by her. husband William Halhed^ Nathaniel Brassey Halhed (un- 
interested in this petition), the petitioner Robert JVilUam Halhedy John 
Halhed^ and EUen FranceSy the wife of the petitioner Edtoin Martin* 
Upon the marriage of Edmn Martin to Ellen his wife a settlement had 
been made, by which William Halhed and Frances his wife (by virtue of 
the power in the settlement and act of parliament reserved to them) ap- 
pointed 3000/. of the purchased consolidated annuities, and such a pro- 
portion of the lands, to be purchased, as SOOQL of the annuities should, 
at the day of the decease of the survivor of them the said father and 
mother, bear to the whole purchase money, and a just proportion of the 
interest and dividends from the day of the death of the survivor, to be 
paid to the said Ellen Frances Halhed (now Martin) with covenants for 
assuring the same to Edxvin Martin, in case the marriage should take 
place, m consideration of a competent settlement made on his part. 
- And by indenture dated the 3d of Mat/, 1782, between William Halhed 
and Frances his wife of the one part, and Robert William Halhed on the 
other part, reciting the settlement and act of parliament, William Halhed 
and Frances his wife, in consideration of love and affection, and by virtue 
of tlie power, appointed that, after the decease of the survivor of them, 
the residue of the stock purchased with the purchase money should be 
the property of, and belong to, the said Robert William Halhed, his heirs, 
executors, and administrators for ever. This latter the said Robert 
William Halhed had made the subject of a settlement, on his marriage 
with Ellen Costoalf the 4th of May, 1782, by which he assigned his share 
thereof to trustees, to the use of nimself for life ; remainder to the use of 
his wife for life ; remainder to the children of the marriage. Upon the 
death of Frances Halhed, an order had been made, the 2d of AprU, 
1784, for the payment of the interest of the money in the bank to 
William Halhed for life, or until the same should be laid out in a pur- 
chase; and William Halhed being now dead, Edwin Martin^ and the 
trustees under Robert William Halhed'% settlement, together with Robert 
William himself, petitioned that the accountant-general might be directed 
[ *160 ] to transfer 3000/. part of the consolidated annuities, to the petitioner 
[*] Edtoin Martin^ and 3972/. lis, l\d. the residue, to the trustees in 
Robert WiUiam*s settlement, subject to the trusts thereof. 

Upon this petition coming on, the 23d of March last, the Lord Chan- 
cellor ordered it to be referred to the Master to see who was entitled to 
the interest due on the money in the bank, but afterwards directed the 
enquiry to be with respect to the principal as well as the interest ; but 
the Registrar having taken only the first minute, refused to draw up any 
order as to the principal : the petition therefore came on again this day, 
when Mr. HoUist, for the petitioners, prayed a direction as to the prin- 
cipal as well as the interest. But 

Lord Chancellor said, that, under the direction of the act of parlia- 
ment, the Court could not go beyond the line drawn by the act itself. 
He could not go so far as he could in the exercise of the ordinary juris- 
diction of the Court ; for example, where a man has a life estate in 
qaoney, remainder to the heurs or his body, remainder to himself in fee, 
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as the man in this case, if the estate was in land, could obtain the 1787^ 
absolute interest by levying a fine, the Court, in its ordinary jurisdiction, ^ aw yw ^ 
would order the money to be paid to him, though it would not where a Er parte 
recovery was necessary ; (1 ) yet he should think the Court ought not to Kikg. 

do tliis under a private act of parliament, but that the party should file 
a bill. 

His Lordship therefore directed, that in this case the petitioners should 
file a short bill, and the other parties consent. 

(1) Hie Ph>fi!iiion will be aware of the alteration made, since tliat time, by Lord 
Eidon^smct, 40 Geo- 3. c.56. 



[•] EASTER TERM, 
27 Geo. 3. 1787. 
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Bishop against Chichester, [4ih My/.] 
(Reg. Lib. 1786. A. fol. 774. b.) 

npHIS was a bill for tythes in kind* The defendants by their answers The same no^ 
' -"- set up several moduses, the principal part of which were made the ^f® ^^"^ ^ 
subject of issues directed to be tried at the assizes. As to one for the ^T*** ^ ^^^^' 
tytne of hay, the defendants set up a modus, and took issue upon it as SiSonfomSes, 
such, but further insisted, that if it was not a modus, it was a composi- u between 
tion, and could not be put an end to without due notice, and that the landlord apd 
notice given here, being the 26th ofJuli/ 1783, and the payment on the tenant, and 
10th of October, yearly, was not sufficient, and that if it was not good as ^ajj^^jlant 
a termination of the composition upon the next day of payment, neither gettup^odus. 
was it so for the subsequent year. 

As to this, which was the principal point, A modus of 

Mr. Mansfidd (for the plaintiff) contended, Tliat notice never was held [3rf.] (1)5*. for 
material, where the party insisted that it was a modus, not a composition ■ ^""^^^JI^A^ 
real. Here they have insisted upon it as a modus, and gone into evi- *Q^^^oa\A 
dence to prove it as such, and then say, if it is not a modus, it is a com- not send it to a 
position. jui7.(8) 

Mr. Sc(M (for the defendants.) — In the case of Kensington, (Adams v* 
Hewity in the House of Lords, 1782), the defendants insisted upon a 
composition binding during incumbency, and that if it was not so, it was 
a composition from year to year, and the notice not sufficient. The Court 
of Exchequer said, that, as the defendants put it upon a composition 
during incumbency, they could not afterwards put it upon the deficiency 

(1) The alleged modus was three-pencet and not three tkiUings, as stated in tlie other 
editions of these reports. Reg. Lib. 

(8) The doctrine laid down by Lord Eidon C. in 0*Cannor ▼. Cooke, H Ves.(>71. 
8 Ves. 576, &c seems more agreeable to long-established practice and the principles of 
law. His Lordship safs, that ** courts of equity, in ancient tiroes, were more in the 
** habit of taking to themselves the decision of questions of fact than they have thought 
^ wise and discreet in later times. All the Judges have demonstrated their opinion, 4o 
** send the question of fact to a jury, where any reasonable doubt is raised ; and I can- 
** not suppose there is any prejudice in a tribunal appointed according to the eonstituUon 
<' of the country to try the fact." ** BarOmeu of a modutuaquntumoffacts* 
*' Upon the rankoess of a modu^ the quantum of the payment is not decisive, if mmie- 
<• morially paid.'* See 8 Vesl 536, 539. 

12 of 
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,of nutioe, disaffinning the contract they themselves first. set up: by 
[*J the adverse claim they had disclaimed the necessity of notice; but 
the House of Lords gave so little attention to this point, that they referred 
it to the judges, merely upon the sufficiency of notice. (3) 

Mr. Mansfield in reply. — The great question, in the present case, is 
upon the point of notice. It is taken for granted a notice was necessary, 
and then it is argued, that the notice given in this case is not sufficient. 
No case can be cited, that, where a party insists upon a modus, any 
notice is necessary. It is not like the case of landlora and tenant; but, 
;«ven in that case^ if the tenant contests the landlord's right, no notice is 
necessary. The Court of Exchequer have always considered it as unne- 
cessary with respect to the termination of a composition. The Ketmngtom 
• case is cited against me. It is, true, that, in that case, the defendants 
insisted on a lease for the incumbent's life, if not, that there was not suffi- 
cient notice, to which they were entitled as lessees of their tythes. The 
incumbent insisted that.no notice was necessary; that question did not 
enter much into the consideration of the judges, but their opinion was, 
that the notice was insufficient. But the difference between that case 
and the present is this, that there the defendants did not set up a title 
adverse to the plainti£ Here they insist, that the clergyman has no 
right, that the church has parted with the tythes ; i% would be hard, that, 
after a long contest at a great expence, upon a different subject, the 
matter should turn round on notice, which could not be material in the 
case of a modus. The cases referred to in the Kensington case, were all 
cases of composition, and it was taken for granted,, that six months notion 
was necessary, though notice was unnecessary in the case of a niodus. 
Rice V. Mannings in the Exchequer, . was a case 

of a composition, ending the 25th of December, yearly. On the 19th of 
December 1769, the incumbent gave notice that he would not abide by 
the composition for the next year, 1770, the court was of opinion, 
that the notice being before the expiration of the composition was suf- 
ficient. 

Lord Chancellor. — That case is not law now. I remember a case 
before Lord Mansfield, where the notice was held to be analogous to 
that between landlord and tenant. But the Kensington case has settled 
the matter. (3) 

[•] Mr. Mansfield. — Then as to the notice applying to the succeed- 
ing year, .this case is different from a notice to quit a farm. In that case 
it does not follow, from the landlord's wishing to have his farm at one 
time, that he will be willing to take it the next year ; therefore, if he 
does not renew, his notice, he is supposed to wave it ; but in the case of 
the clergyman, the notice is, that in future, he will take his tythe in kind. 

Lord chancellor. — As to the point of notice, I cannot decide against 
the Kensington case.(3) In the case where the tenant controverts the right 
of the landiord, the defect of notice cannot be set up. The reason is, 
because the defendant controverts the right, out of which the notice 
arises. I thought the same^rule had applied to tythes, and if the casie 
did not seem to have decided otherwise, I should' have thought, that 
where the defendant insisted on a contract inconsistent with that out of 
which the notice arises, he could not have set up the deficiency of notice : 
but I cannot distinguish this case from that ; therefore, as to that matter 
. the bill must be dismissed. 

Among the other questions, the only one which received any decision 
was, whether Ss. (4) for a lamb, was a rank modus, and whether that 
question should be sent to a jury. 



f 



9) Vide Hewitt ▼. jidanu, 7 Bro. P. C.64, oeUvo edition.. 
4) It was threi'peiiee, not three $hiUmg$, R«g. Lib. 
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Mr. ScoU contended, that rankness of a modus was a question of fact, 
and ought as such, to be sent to a jury, and cited the case of Giffbrd v. 
fVebb, in 4 Brown's Pari. Cases, 212, to shew, that the Court of Ex- 
cheauer sent it to a jury, to determine, whether 3^. (4) for a lamb was rank ; 
ana he said this, case differed, for it was both for the lamb and the wool. 

Lord Chancellor, — The decision with respect to the rankness of a 
modus, will arise from the history of the subject. No ohc can look back 
into the history of the coinage, without seeing that S^. (5) was greatly 
above the ^ue of a lamb and its wool, within time of memory. If the 
modus is as much as the price of a lamb, there can be no necessity to 
send it to a jury, to try that which is an object of sense. It is true the 
rankness of a modus is a question of fact, but not such a one as to make 
it expedient to justice, that it should be sent to a jury to try it at a great 
ex pence. (5) " 

(4) The alleffed modus in Gifflard ▼. Wd)b was also three-pmce, not 3s, See 7 Bro.. 
P. C. 15. 8vo. eoUdon. 

(5) See, however, the references in note (2), and Giffard v. Webb, above cited. 

Tlie all^^ modus was three-pence for every lamb dropped, in lieu of the tythc mf 
such lambs, and the tythe of the wool of such Iambi. Per I>ord ChancsUor : — ** Rank- 
** ness is undoubtedly a question of fact ; but tlie question is, whetlier the fact is suf- 
** fictedtly doubtful to make it expedient in point of justice to direct an issue ; if it is ■ 

'* noiy the Court will not direct an issue to try it. llie rankness of a modus depends 
/* upon the history of money, and there is no person so ignorant as not to know that 

'* 8t. 6d. is more than the price of a lamb in times long subsequent to tlie period of 

** Uyd memory. Unquestionably, the modus here is too rank.** | 
There were other moduses of 4«. ;)«r acre for land mowed for hay, and 2s. 6(L per . 

acre ibr land on which corn or grain was reaped. Part of tlie lands were formerly 
open waste lands, and past of the forest of Mendip, and were enclosed by act of parliit- 
mcntt 15 Geo. 3. ; and defendants, by their answer, insisted, that such customary pay- 
ments in lieu of tythes of com, grain, and hay, were parochial payments, and extended 
to all the lands, as well those which before the new in closure lay open as to the old 
indbsures. On this point, Moncaster v. Watson^ 3 Burr. 1375. was cited for the plain- 
tifls. But the Lord Chancdlor was clearly of opinion, that .where a modus is parochial, 
as in the present case, and not, as in Moncaster v. Watson, confined to a single farm, it 
extends to all the lands in the parish, as they may be from time to time employed in 
producing the species of crops subject to the modus.— ^rum the notes of Sir S. RomiJly, 

It appears from Reg. Lib. that all the moduses were established by consent, except 
the modus of three-pence for a lamb, and the compoMtlon of two shillings and six-pence 
an acre for com and grain. By like consent, those payments were accepted for the time 
pasty and those tythes were to be paid in kind for the future. Hag. Lib. Editor. 
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[•] Thompson against Harrison. 
(No Entry.) 

/^EORGE THOJ^PSONy living in town, employed his brother, John 
Thompson^ to purchase ^n estate for him in the country, which he 
did in his own name, and part of the purchase-money was advanced by 
him, and no declaration of trust for the brother ever made. Afterwards, 
Jonathan Harrison^ a nephew of the Thompsons, being about to marry 
with the other defendant, his wife, then Hannah Xtiddel, and wishing to 
make a settlement on her, proposed to John Thompson to settle the pur- 
chased estate, and to give him a security for the value. John Thompson, 
by letter, proposed this to George, who refused ; but John nevertheless 
proceeded, and rn^de a settlement of the estate on Jonathan Harrison 
for life, remainder to Hannah Liddel for life, remainder to Jonathan 
Jiarriion in fee, and took a bond from Harrison, for the supposed value 
of the estate ; the settlement waa prepared by one attorney, tne security 
^ John^Thoinpsorthy another. 

13' • Georgt 
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Plaintiff; hav- 
ing released th# 
prmcipal in a 
fraud, cannot 
go on against 
the other par- 
ties, though 
they would 
have been se- 
condarily liabla 
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1787. George filed bis bill against John Thompson^ Jonathan Harrison^ and 

^;^i ^ , ^ Liddel ; but* before the hearing, had released John^ and 

THounox examined him as a witness. 

against Lord Chancellon-^Jdhn being principal in the fraud, the decree must 

HA»Mso2r« hsLye been in the first place against him, although, in case of his in- 
solvency, Harrison would be liable : but George having relinquished him, 
it is the same thing as if he had never been made a party, and, in that 
ease, the plaintiff could not have gone on against the nephew, who woi^d 
only be secondarily liable* Dismissed the bill. 
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rvide s. C. C*] Dkbeze against Mann. [2 May.] 

1 Cox, 346. 

Decree affirmed (Reg. Lib. 1786. A. fol. 593. b.) 

poatea, 519>] 

A sum mi- rpiHIS was a legacy in the will of William Macguire to the wife of the 
irmnced upon J. bankrupt More^ his putative daughter, in the following terms, " I 
rf^a"*to25^ bequeath the mortgage bond, 1365^ due to me from Mrs. Manhy, to 
dJa^Ma, not a Miss KiUif Meredith^ now in my house, in order to fit her out for Iniia^ 
ntb&etioQofa or to dispose of her in marriage.** Miss Meredith^ during the testator's 
lcg*^7> ^ P*^ life, married More the bankrupt, and Macguire gave More a bond for 
JJ"f 'JJJJ'JK . ICXXV. as a marriage portion. He also gave them, after marriage, 600/. to 
^[^JjJ^Jj^ buy furniture, &c. The bond was aflerwards paid ; 400/. of it being retained 
more at hie by More out of money received on account of Macguire and the remaining 
d«eth. ( 1 } ' ' 600/. upon suit by the assignees. More, the bankrupt's father, being exa- 
mined as a witness, said, that Macguire, before the marriage, told him in a 
conversation on the subject^ that /< he could only give her lOOO/. on her 
marriage, but there would be more hereafter, as his life was a bad one ;" 
by which [the witness] understood that she would have a further fortune 
at the testator's death. 
\ And the question was, whether the money advanced was an ademption 

of the legacy. 

Mr. Attorney General, Mr. Mansfield, and Mr. Mil/brd, argued (hat it 
was an ademption. 

The c^uestion is, whether the putative fatlier has, by the act done in 
his life time, executed his will. A number of rules have, from time to 
time, been laid down on this subject. The general deduction from them 
is, that where a legacy is given to a person for a particular cause, as, for 
instance, for a portion, there an advancement of the sum is considered 
as an execution of the will ; and a legacy given to a child is always con- 
sidered as a portion. Tlie rule is laid down in Irod v. Hurst, 2 Freeman, 
224*. If this person stood in the situation of a child, and the legacy was 
a general legacy, the payment of the money upon the marriage is an exe- 
cution of the will. In Shudal v. Jekyll, 2 Atk. 516. Loid Hardwicke 
said, such an advancement, by a person standing in loco parentis^ would 
be a satisfaction of the legacy. But in the present case, it is declared 
[ *166 3 by ^^ testator to be a portion, [*] which draws a line by which the 
court will be directed. The testator did not intend his putative daughter 

(1) When thU decree was affirmed on the re-bearing, the Lord CkamceOor and, he 
did not rest on the witness referring to the intention of the testator to do mora at hii 
death, but that he had not expressed any intention of satisfaction on the face of the gift- 
See pottea, 5Sl. Notwithstanding this, howerer, Lord Eidon C says, it is dmz Lord 
Tkuriowt ujfon the above first htmingt did act vpon suck a declaration qf kUenikm* 
VideinTnmmerr:Jhynef'JVes.5l7, 518, See also JMmjm t. ITAitfcy, 9 Yea. 577. 
580. Sir W* Grant, M. R., obserres thcre» that the case before him was aluQai identi- 
cally the same point with the principal case. See also 1 Ball. & Beatt 309L tad JBBfaM 
V. Cook^m, jtost, 252* »nd 3 toL 61, 

any 
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any greater bounty than the legacy, and by marrying her in his life-time 1787. 
he execated that bounty. S/iudal v. Jelull turns upon the distinction 
between a general legacy and a legacy given for a particular purpose, 
which is always construed to be adeemed by a performance of the gene- 
ral purpose. With respect to the parol-evidence, it is certain parol- Mahm. 
evidence has been admitted in cases of this sort, notwithstanding Lord 
Talbotf in S Williams, 354, said, his opinion was a^^inst the admission of 
it, but when admitted it ought to be clear. This is very loose, and only 
speaks the understanding of the witness. 

Lord Chancellor^ — Indeed I think, when a man gives a legacy for a 
particular purpose, and afterwards advances money for the same purpose, 
it is too late, now, to say it is not a presumption that he meant to execute 
it, yet it is a presumption that often overturns the intention of the party. 
But in this case the evidence repels any presumption of that kind. He 
makes an apology for the smallness oi the fortune he advanced with her, 
and 8a3rs that he meant to give her more. He certainly did not mean to 
give her less than 1300/. and it does not appear that he did not intend, 
when his own occasions should not call for it, to give her a larger sum. 
The evidence is such, that the witness could not understand any thing 
but that which he swears he did understand, that the testator meant she 
should have more afler his death. I therefore must take it that the thing 
which he did was not a full execution of what he intended ; and if it was 
not so, it is out of the case. 

The next question is, whether the 600/. was an execution of what he 
intended to do. It was not given as an advancement, but as a general 
'gift, being after the marriage ; but it does not correspond with the con- 
versation, that after his death a part of his property would come to her 
as one of the objects of his bounty. There is no evidence or presump- . 
tion, that the gitl of 600/. to two married persons was an execution of a 
testamentary gift. The executrix must therefore give up the bond, 
in order that the money may be recovered and paid, subject to 
enquiries as to how it shall be settled with respect to the wife* (2) 

(2) Hie Court declared, "that the bequest to JT. Meredith^ now the defendant iT. 
<* More^ by the will of the testator W. M'^Guhrtt was a subsisting demand, and ought 
'' to be assigned.'* And Uic mortgage was ordered to be assigned to the senior ^i\ 
Clerk, &c R. L. 



Q*] George Heathcote, Esq. and Another, - • Piaintifisc [ *iffj ] 

Mary Paignon, and Others, .--.-.' Defendants. 

iMay 5.] 

(Reg. Lib. 1786. A. fol. 343.) 

ON the 7th day of August, 1799, John Paignon^ the defendant's late An annuity 
husband, lent to the plaintiff Heo/Aco/e the sum of 100/. and there- being pur. 

chased fat four 
yrnn* purckate,, 
on a life of 30, (subject slightly to the gout) set aside for inadequacy of price. (1 ) 

(1) See Vaughan ▼. Thomas, 1 vol. 556. and Gwynne v. Heatofh Und. page 1., and the 
icforcnccs. Upon the principal case» and the point of i n adequa c y of price, see Hoffman 
V. Coohet 5 Vea. 632. Gibson t. Jeyes, 6 Vea. 273, 274. iow ▼• Barchard, 8 Vea. 137. 
GrMk ▼. Spntiey, stated /xwi. 179. note, and lately reported 1 Cox, 3S3.386, 387. 389, 
390. JS* parte TluMilewood, 19 Ves. 247. It appears from those cases, that where there 
la DO fraud, mere inadequacy of price is insufficient to rescmd a bargam. See also Site- 
phtm ▼. Baieman, ani<a, I voL 22. 

I 4r upon 
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upon the plalntiflf entered into a bond to him, in the penalty of 200f, 
to be void on payment of \00l. with interest. [A few days (2)] after- 
wards, Paignon agreed to purchase of the plaintiff Heatncote (being of 
the age of SO years, but occasionally afflicted with the gout) an annuity 
of 50/. for the life of the said plaxntik Heathcote, for the sum of 200^ ana 
paid him the purchase money for the said annuity ; and thereupon the 
plaintiffs entered into and executed a bond, bearing date the 18th day of 
Augustt 1779, in the penalty of 400/. to be void on payment of 50/. a 
year during ^e life of the said plaintiff Heathcote. The plaintiff also 
executed a warrant of attorney to enter up judgment against them, and 
judgment was accordingly entered up. The plaintiff Heathcate also 
executed an indenture, whereby he assigned all his salary as a commis- 
sioner of the tax-office to Paignon^ his executors, &c. during, the life of 
the plaintiff Heathcotct as a further security for the annuity. On the 13tb 
day o£ January 1781, Paignon died, havmg made his will, whereby he 
gave the said annuity to the defendant his wife for her life, and made 
the defendants John and Richard Ramsboiham his residuary legatees, 
and appointed them executors. The executors afterwards received of 
the plamtiff Heathcate the aforesaid bond debt of 100/. with all interest 
due thereon, and delivered up the security for the same. The plaintiff 
Heathcote paid the annuity of 50/. to Paignon in his life time, up to the 



18th day oi November 1780; and the same, since Pai^on's 
hath, from time to time, been paid to the widow, up to me 18th day of 
Februari/ 1782. 

. In April 1782 the plaintiffs filed their bill against the widow, the said 
defendants Ishenwod, Richard and John Ramsbotham, stating the above 
facts, and that it was agreed and understood between the plaintiffs and 
Paignon^ that when the plaintiffs should be able to redeem the said 
annuity, and rc'-pay the said 200/. they should be at liberty so to do ; bul 
that Paignon did not [*] suffer the same to be inserted in the condition 
of the said bond ; and that the plaintiffs had applied to the widow to per* 
mit them to redeem the same, on payment of the principal money, with 
interest at tlic rate of 5/. per cent, per annum^ but she refused so to do, 
notwithstanding the plaintiff had tendered 102/. 25. the balance of 
the principal sum of 200/. and legal interest due on the annuity bond. 
The bill therefore praj'ed, that on payment of what remained due on 
account of the said 200/. with lawful interest for the same, the plaintiff 
might be let in to redeem the annuity, and the defendants might be 
decreed to deliver up the said bond to be cancelled, and to acknowledge 
satisfaction on die record of the judgment, and might be restrained by 
injunction from taking out execution against the plaintiffs. 

The defendants not answering within the time allowed, an injunction 
issued to restrain them from proceeding at law until answer and further 
order ; afterwards the defendants put in their answer thereto, and the 
widow, by her answer, insisted that the plaintiffs ought not to be let in to 
redeem the said annuity. 

On th^ 2Sd day q£ November 1784, the cause came on to be heard at 
the RolU\ before his Honor, who thereupon was pleased to refer it to the 
Master to enquire and state to the court what was the value of the 
said annuity of 5{)l. on the 18th day of August 1779, and also the mar- 
ket price of such an annuity [on that day] ; m making of which enquiries 
the Master was [first] to take into consideration the state of health and 
circumstances of the plaintiff Heathcote at that time; [and for the second 
enouiry to take into consideration the age of the plaintiff at that time,! 
and the consideration of costs, and all further directions, were reserved 

(2) The alterations in the text between brackets, are corrections made frcnn the Re.- 
gistrar*s Book by Lord Cotckater, 

until 
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until after the said Master should have made his report. And the plain- 
jtiffi) consenting to pay the sum of 137/* lOs- (3) it was ordered that they 
should pay the said sum into the bank, with the privity of the accountant- 
general, to be placed to the, credit of this cause, and that the injunction 
should be continued until further order. 

In pursuance of the order, the Master made his report, dated the 11th 
day of «//i/y 1785, and thereby certified that he found, by affidavits of 
persons who had known the plaintiff Heathcote several years, that the 
plaintiff was baptized March 2d, 1748, was in a very good state of health, 
and not subject to any disease [*] except the gout, and that only in a 
very slight degree ; and the master also certified, that he found by the 
deposition of William Morgan, actuary to the Equitable Societu, in the 
parish of St. Ann, Black Friars, London, that Paignon, on tne 18th 
day of August, 1779, caused an insurance to be made on the life of the 
complainant, Heathcote, in the office of the Equitable Society, in the said 
parish of St. Ann, Black Fri/ars, London, in the sum of 200^. for the term 
of seven years, and the annual premium paid on behalf of the said John 
Paignon, on that occasion, was 5/. 5s. 6d. — lOi. 6d, of which said pre- 
mium, was an advance or increase of the premium, for insuring a person 



168 




bad been a stock-broker, near twenty years, last past, and during that 
^me bad been principally concerned in the buying and selling life annui- 
ties, and by that means became, and was well acquainted, with the 
valuer and market price of such annuities : and that in and about the 
month of August, 1779, the market price of an annuity, secured by per- 
sonal securities, for the life of a grantor, of the age of 30 years, or there- 
abouts, in a good state of health, was six years* purchase and no more ; 
and that he never knew, or, to the best of his remembrance, heard of 
more than six years purchase being given for such an annuity, but that 
he had known and heard of such an annuity being sold or granted at five 
years' purchase, that he had perused office copies of the several deposi- 
tions made in this cause, and was of opinion, that if the annuity in quea- 
tioQ had been brought to market on the 18th day of August, 1779, the 
same would not, under all the circumstances, taking into consideration 
the state of the health of the plaintiff Heathcote, and the security given 
for the payment of such annuity, have sold at the market, or even at a 
public auction for more than five years purchase; and the said Master 
also certified, that in order to ascertain the value of the said annuity in 
question, he had laid before Mr. Charles Brand, assistant to the Reguter 
to the Amicable Society, in Serjeant's -Inn, Fleet-street, London, (a person 
very conversant in the calculation of life annuities,) a state of the matters 
relating to the enquiry, as to the value of the said annuity, to the puiy 
port and effect following, (that is to say,) 1st, '< What w:as the vaiueof ah 
annuity of 50/. per annum, granted on the 18th day of August, [•] 1779, 
by Mr. Heathcote considermg the state of his health, described by the 
amdaviL 2d. What^was the market price of such annuity, on that day 
granted by Mr. Heathcote, then 30 years of age. — N. B. The payment 
of which annuity Mr. Heathcote secured by the joint bond of himself and 
Joseph Simpson, (the other plaintiff,) and by a warrant of attorney, to 
confess juagment on the said bond, which judgment was accordmgly 
entered up, as of Trinity term, 1779 ; and as a farther security, tlie said 
George Heathcote assigned over his salary of 5001, per annum, which he 
was entitled to, as one of the commissioners of tne tax-office,; which 
office he held during pleasure ; but unless for misbehaviour, the com- 
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(3) " Hnoaining 4ut figr the nrem of tb« itid matmltf." Bfr. C<»'» note. 
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1787. missioners are seldom or ever removed,'* and the Master a?80 certified, 

*^ _ r\ ^_ ^ that the said Mr. Charles Brand, (after having likewise perused the 

Hbathcotb affidavit of the said Mr. IViiluf,) attended the said Master In person, and 

against certified, that he, (the said Charles Brand,) was of opinion, that the 

I'AjcRost. value of an annuity for the life of Mr. Heathcote, as of the age of thirty 

years, was eleven years and six-tenths purchase, connected with the 

several circumNtances in the affidavits before mentioned, and that there 

was no rule for governing the market price of such an annuity, but that 

he apprehended that, that ought wholly to be by the nature of the 

security to be given for the payment of it ; and, that therefore, in the 

present case, he conceived, that an allowance of one year, and six-tenths 

of a year's purchase, would be a full compensation, for any risque which 

could affect Mr. Paignon, in the payment of the said annuity ; and the 

Master further certified, that he did therefore conceive, from the circom- 

stances and depositions above-mentioned, that the value of the annoitj 

on the said 18th day of August 1779, ought to be computed at ten yean 

purchase, which would amount to the sum of 500/. 

On the 30th day of November^ and the 3d day a£ December 1785, thb 
cause came on to be heard before his Honor, for further directions: — 
When his Honor declared, he was of opinion, that John Paignon, de- 
ceased, the late purchaser of the annuity of 50/. a year, for &e life of 
George HeathcotCy for 200/. taking advantage of the said plauitiff's dis- 
tress, purchased the same under the market price ; (4) and that therefore 
such purchase ought to be set aside, and decreed Uie same accordindy ; 
and referred it to the said Master, to compute interest, at the rate of 5L 
per cent, per annum, on the said sum of 200/. advanced by Paignom to 
the plaintiff Heathcote for the purchase of the annuity, and all sums paid 
[ *17i 1 ^Z P^^ff^^^ ^^^ insurance of tne plaintiff's life, [*] and of the costs of 
effecting such insurance, and all expences incurred by Paignon^ on^ac- 
count of preparing the annuity deed, and to compute interest Uiereon, 
at the like rate, from the time of such respective pajrments ; and also, of 
the several sums paid by the plaintifis, or either of them, to Paigmm m 
his life-time, and to the defendants since his death, on account of the 
said annuity ; and it was ordered that the defendant be paid her costf, 
together with what should be found to remain due from the plaintifi, for 
pnncipal and interest on the accounts aforesaid, and that the defendants 
should deliver up to the plaintiflb, the indenture of assignment with the 
securities, and acknowledge satisfaction on the record of the judgment 
obtained.on the bond. And, his Honor did not think fit to give costs, ai 
to the rest of the suit, on either side. 

The defendant, the widow, conceiving herself aggrieved by the said 
decree, appealed to the Lord ChancMor, and the appeal came on in 
Michaelmas term last. It was argued then, and at several subsequent 
times, and received judgment in Uie present term. 

Mr. Scotti Mr. Graham^ and Mr. Vooke (for the appellants). — . This is 
an appeal from the Rolls, The bill was filed, to be let in to redeem a 
bond and warrant of attorney, for securing an annuity* It stated that 
both the plainti& being in distress, applied to Paignonf for the loan of 
200/. that he refused to lend it, unless upon the grant of an annuity ; 
that they both objected to the terms, and that it was agreed that they 
should be let in to redeem, but that agreement was not made part of the 
bargain : but of these facts, though stated, there is no evidence* Tliere 
is not a tittle of proof of any peculiar distress. (5) The only evidence 
is, that the plaintiff was about thirty, that he had no maladjr but die 
goutf and that the life was insured for about 5/. His Honor, in giving 
judgment in the cause, propounded two questions: 1st, Whafwas the 

(4) See the ▼■rietkm made in the deci«e ponw, iiole(6), p. 179. 

(5) The Maatcr did not report any diftroes. 1^ L. 

value 
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value of the annuity, under jthe circumstances of the case ? 2d, Wliat 
was the market price of such an annuity ? — In the Master's report, he 
only recited the evidence given before him, but did not report an opi- 
nion. With respect to the market price ; indeed, this is not properly 
the object of a market price. It is like a jewel, a horse, or a picture, 
and bears a price according to the opinion of the parties, the sale is 
therefore [*] not to be set aside without intrinsic marks of fraud ; the 
value of such an annuity is much reduced, by its being for the life of 
another, and by the transaction being disreputable. But it was argued 
before the Master, that, being insured, it amounted to a certainty. 
But this not so; the precariousness of the insurer's security, which 
may fail, the reservations in the policy, as to quitting the bounds of 
Europe^ the possibility of the party's destroying himself, Sfc. must be 
taken into consideration, and will very much reduce the vaJue. Between 
the ages of thirty and forty, no man can get more than six years pur- 
cbase for an annuity for his own life ; if he has any malady, it will reduce 
the value to five years purchase. The inadeouacy here, was as five to 
four, an inadequacy not sufficient to rescind the contract. Inadequacy 
of price can only be used as a mark of fraud and delusion ; but here the 
plaintiff has precluded himself from complaining of delusion. He has 
only stated that he was to be admitted to redeem, and that that agree- 
ment was omitted in the contract. The bill expressly excludes delusion ; 
for it states that both the plaintiffs saw the inadequacy, and chose to act 
under it. — Where there is no delusion, tlie mere distress of the party, 
(which in the present case was merely that of every imprudent man), or 
a mere inadequacy of price, will not rescind any personal contract, 
fFiOis y.Jerne^an, 2 Atk. 251. ; Stanhopev. Cope, 2 Atk. 231.; Baldwin 
V. Rochfordy 1 Wils. 230. In the present case, it will be important to 
consider whether the court can interfere in such a contract, made with 
full knowledge : 1 . Whether it is enabled by any precedent. 2. Whether 
it is so by any principle. The first case m the books, Waller v. DaU, 

1 Ch. Cases, 276. was the case of a young man employing a corrupt 
agent. Lord Nottingham relieved, on the ground of a gross cheat. 
In Bamy v. Beak, 2 Cha. Ca. 136. though very strongly circum- 
stanced, the wines, &c. being merely a method to raise reaoy money 
upon a post obit, Lord North reversed the decree in favour of the 
plaintiff. The decree of reversal was reversed by Lord Jeffries in 1686. 
Baity V. Uovd, I Vem. 141. intervened; there tiie Lord Keeper refused 
to set aside the bargain. In Berny v. Pitt, 2 Vem. H. Lord Nottingham 
refused to relieve, though Lord Jeffries afterwards reversed the decree. 
Tivislelon v« Griffith, I Williams, 310. was the case of a young man dealing, 
for his [*] expectancies : both in that case, and Berny v. Pitt, the 
transactions were fraudulent. 

The court has gone on a sound principle in setting aside transactions 
with heirs. The principle was expresslv laid down in Twisleton v. Griffith ; 
it had been acted jpon in Nott v. Hill, 1 Vem. 167* ; Knott v. Johnson, 

2 Vem. 27. There are other cases which have proceeded upon other 
grounds than the cases of heirs, such as the Earl of Ardglass v. Muschamp, 

1 Vern. 237.9 &nd Earl of Ardglass v. Pitt, Ibid. 239., which were both 
cases of gross fraud ; James v. Oades, 2 Vern. 402., which was a clear 
colourable case of usury, and was the same point as arose in Bosanjuet v. 
Dashxvood, Forrester, 38. Zouch v. Stoain, 1 Vera. 320., and Herne v. 
Meeres, I Vem. 465., both turned on gross fraud« In Clarkson v. Hanway^ 

2 Williams, 203.> the weakness of the party was taken as a circumstance 
of fraud. In Osmond v. Fitxroy, 3 Williams, 129.» ^e circumstances 
amounted to firaud. Wiseman v. Beake, 2 Vera. 121. shews that no great 
regard, is paid to the age of the paities. In Sir Thomas Meers*% case, 
cited Forrest, 40*^ it was to make interest principal ; Lord Harcourt set 

aside 
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aside the contract. In Broadways case, cited also there, it was fraud 

arising froni the circumstances : where a mortgage has been made at 

5 per cent,t but if the interest be not paid regularly, at 6 per cent, that 

has been relieved against, Viner Mortgage, 4.52., M. ; though that has 

been explained by its being a penalty, yet I cannot see how it can be 

called so, bince the case of Rolfe v. Peterson (6 Brown's ParL Cases, 470). 

It is now not considered as a penalty, but as being liquidated damages. 

I shall make no observation on Chesterfield v. Jansseny or on Gwt/nne ▼. 

Heaton. Bosanquei v. Dashtvoodwas upon usurious interest; the prayer 

of the bill was, that the usurious interest received might be allowed for. 

The defendants relied upon a nisiprius case of Tomktns v. Bamety that 

the parties being in part delicto, the plaintiff should not recover. Thn 

case has since been denied to be law, in Jaques v. Golightlj^y 2 Blackst 

1073. the delictum of the parties not being par. What is the result of 

these cases, in point of principle.^ Ist, That the court will efiectoall^ 

prevent and rescind the contract where it is usurious ; — 2dly, That it 

will do so in all cases of fraud : but it cannot be inferred from heoce, 

that it will do so where there is no fraud ; — Sdly, In cases where a young 

man is dealing for his expectancies, [*j they will carry the prinaple to 

the extent of moral obligation ; in other cases it cannot hold. Courts of 

equity have no jurisdiction to enforce common honesty ; their jurisdictioQ 

is confined to cases where fraud is an ingredient. It will appear from 

the case of Chesterfield v. Janssen, 2 Yes. 125., what the court will treat 

as fraud. Lord HardmcJcey in giving judgment, considered four species 

of fraud : — 1st, Actual fraud, arising from facts and circumstances of 

imposition ; — 2dly, Fraud apparent from the intrinsic nature and subject 

of the bargain itself, upon wnich he cited the case in 1 Lev. 111., (Jama 

V. Morgan) ; the Chief- Justice treated it as a gross imposition ; — tfa^ 

third kind is that which may be presumed from the circumstances and 

condition of the persons contracting, established by the court in order to 

prevent surreptitious advantages of the weakness or necessity of another ; 

— the fourth species is out of the present case. If the arrangement of 

Lord Hardmcke is to be looked to in the present case, it must be referred 

to the third species of fraud, that presumed from the circumstances and 

condition of tne persons contracting. It is impossible that the court can 

look upon every common degree of weakness as sufficient to raise such a 

presumption. The mere making the bad bargain is not a proof of the 

necessity of the party. An annuity may be bought at any price, so it be 

not the cover of a loan. No act of parliament regulates the rate of 

interest to be made by the grantee. Money is lefl, as to this subject, to 

find its own value, Richards v. Broton, Cowp. 770. 

Ca&es of very urgent distress might be put, which would raise the pre- 
sumption of imposition, biit it must be a distress that destroys free agency. 
There is no evidence in this case of peculiar distress. So in cases of 
want of intellects, if the contract was such as no man in his senses could 
enter into, that might be sufficient to raise the presumption. But mere 
inadequacy of price, without these circumstances, is not sufficient* In 
the Roman Law Digest. 1. 4. tit. 4. law 16. it is said. In pretio emptumu 
et venditionis naturaliter licere contrahentibus se circumvenire ; but in the 
case of land, if the price was less than half, the sale might be rescinded, 
Cod. 1. 4. tit. 44. !• 2. Minus auiem pretium videtur, st nee dimidia pars 
veri pretii soluta sit. But its being void was in behalf of the seller only, 
not the buyer: the buying under half the value was the mark of fraud. 
In the present case there are no marks of fraud, no pretence that the 
value [*] was not as well known to the seller as the buyer. Your Lord* 
ship put the case of the bnnuity being secured upon real security, or 
that there had been a much greater madequacy of price ; if that had 
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been tlie case, it might have been set aside from intrinsic evidence of 1787* 
fraud ; but the inequality here is such as might take place in the common 
transactions of life, and undoubtedly no case has hitherto gone so far as 
the court is called upon to do in the present. If the inadequacy alone . 
could be a ground, an issue might be directed to try whether it was such 
an inadequacy, which would be quite new, no such issue having ever 
been directed. With respect to the ratification of the contract, Heaihcote 
Mid the annuity during the life of Paignon^ and down to the year 1782. 
There was a case at the Cockpit some time since, where the whole turned 
upon ratification, the circumstances being unchanged. 

Lord Chancellor. — If the Court should take such a ground as to rest . 
the case upon the market price, every transaction of this kind would 
come into a court of equity. If mere inadequacy is the ground, it should 
seem that it was scarcely sufficient ; but there is a difference between 
that and evidence arising from inadequacy. If there is such inadequacy 
as to shew that the person did not understand the bargain he made, or toas 
so oppressed that he toas glad to make it, knowing tts inadequacjj/, it will 
shew a command over him which Tnay amount to fraud. If the transaction 
he such as marks over-reaching on one side^ and imbecility on the other, it 
puts the parties in such a situation, as to shew that it could not have taken 
fiace without superior powers on the one side over the other. The business 
of a court of equity is certainly not so much to make people honest, as to 
obviate the inconveniences of dishonesty. Here is no evidence of distress, 
noduDg but the inadequacy of the value ; and if that could be made the 
rale, the* least circumstance which varied the next case which occurred 
might make the difference. 

Mr. Stainsby (for the trustees) said, — The Gallican church first in- 
vented these pecuniary contracts by giving annuities equal to double the 
rmktM for lands convened to the church — That the law has now put the 
parchasers of annuities under terms. In the year 1720, the legislature 
refused to annul the contracts made in South Sea stock ; and in the case 
of Cud V. RuHer, 1 Williams, 570, [•] the Court would not set aside the [ *176 ] 
contract. In Caiysfbrt v. Cartwright, before Lord Camden, Ist July 
1768, his Lordship thought Lord Carysfort bound. There was a case 
of Dr. CoUins, where a bill was filed on account of the party having out- 
lived the payment of principal and interest,- but that was dismissed* 

Mr. HoUist and Mr. Stratford, in support of the decree. — The cir- 
cumstances shew the loan and the purchase of the annuity to be all one 
transaction. The application was for SOO^. Heathcote obtained one by 
way of loan ; the other Paignon would not advance without an annuity. 
The price given certainly was a very small one ; and if inadequacy be a 

Ed foe* setting any transaction aside, that, with the circumstance of 
on*s knowing that he could insure the life at one-tenth, where he 
a difference in the price of orteflfth, u a strong evidence of his 
taking advantage of the plaintiff. 

The report is decisive as to the value, and the inequality of that to the 
price given must be inferred. The case of annuities is not the only one 
m which the Court has considered the market price as the medium for 
judging of the actual value of the subject before them. In Mortimer v. 
Capper f (ante, vol. i. p. 156.) it being suggested that the land was of 
sreater value than the annuity given for it, there was a reference to the 
Master to enquire into the value. Inadequacy has been relied upon as 
die ground in many of these cases, as in Gwynne v. Heaton, Ardglass v. 
Muschamp, snd An^lass v. Pitt; so also in Twisleton v. wiffUhs, • 
Heme v. Meeres, 1 Vern. 465. is a very important case on this subject* 
As tidcen from flie Register's book, it appears that the sale was at less 
than five years, pujrchase. It was set asidoi and Sir Thomas Meeres de- 
creed 
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creed to be a mere mortgagee, f In the present case, the purdiase wjk 
at considerably less than half the value. 

. [*] Long ago, it was an usual way of evading the statute of usury, to 
raise money by grants of annuities, upon a number of contingencies. In 
Odd^ V. Torlas^ 1 Vern. SS2. and Faxvcet v. BotoerSf 2 Vem. 288. there 
must have been contingencies, or they would have been void at law. In 
James v. OadeSy 2 Vem. 402 — ¥A.per annum^ for eight years, for 20tf. 
was set aside. Annuities at that time, had subsisted but a short time; 
they first began in Lord Harcourt^s time. In Stanhope ▼• C^pe, they 
were annuities at eight years purchase ; upon a bill to redeem, Lord 
Hardmcke would have set the transaction aside ; but the case was com- 
promised. Lamley v. Hooper^ S Atk. 278. goes the whole l^gth of the 
present case. In Lord darvtfori v. Cartxaright^ Lord Ctttygfoti^ in 
1763, being then 47 years old, sent for Cartxcrightt and proposed to 
him, to sell an annuity of 100/. for his own life, at six years purchase; 
Cartwri^hi asked what was the security ; Lord Quyt/brt proposed Uf 
estate, m Ireland. Afterwards, Lord Carysfort apphed for double the 
sum. On the 19th of December y the deeds were executed, bat the 
annuity was to take place from Jtdif preceding, when they bore date^ 
Cartwrigki stopped two years annuity, as a security, and iiho SQl* 6r 
the expences, b^ Lord uar^tforfa desire. There was also another grant, 
of an annuity of 100/. in which Lady Carysfini joioedf as it was to dfisct 
her subsequent estate for life. The Court decreed, as betwen Loid 
Carysfort and Carttoright^ the deeds should be set aside, and that Cmi' 
vtrigM had taken advantage of his distress. --There Lord Cofj^igfini mf 
47 years of age ; his rent-charge was not worth above seven jemn pur> 
chase. In our case, Heathcote was only 30. ---In Bamy ▼• Piu^ die 
plaintiff [♦] proceeded on practice, but none was proved. In Sfitnknie 
V. Capet there were no circumstances to shew distress : as to confinn- 
ations by Heaiheotet there was none, but payment of the annuity* whilst 
he was debtor on the bond for 100/. ; as soon as that was paid off, be 
filed his bill. — The doctrine cited from the civil law, if it is at all 
material, makes in our fiivour, as, in tliis case, half the value has not 
been ^iven. From the whole of the case, it must be manifest that the 
plaintiff was distressed, and, that Paignon .took advantage of it, which 
was the motive which induced his Honor to make this dacrce, thap 
which there never was one pronounced with more pointed decision ; for 
his Honor said, he was perfectly satisfied that the plaintiff had been 

t This case, as it appears in the Registrar's Book, is, tliat the Coat (fatfacr and san) 
being indel>ted to Herm: by bond, dated the S7ih Deccmbtr, 31 Car. 2. (1679), Heme 
sued them thereupon, and, tliey being abroad, about Trinity term 1684, filed his originil 
writ for the purpose of proceeding to outlawry ; but in Michadmat term tbcy ap pM g e d 
and pleaded, and in the tenn following he obtained separate verdl<^ sued out dcgits ia 
London^ and got possession of several houses in London, In the meanwhile Cn the 
younger, having an estate for life in several housee in lAndon. (some of them compriwl 
within the plaintiff's writs of elegit,; and in lands in Yorhhire^ the inheritance of hit 
mother, and having also by his marriage settlement (in whidi the defendant Sir Tkomu 
Meertt was a trustee) an estate for life in lands in Lmeolnskire, the inhcritaace of hk 
wife, the ndue of the whole being about 8O0L per annum, sold the same to Sir Tkomta 
Ueeret, at the price of 1480^ for the lands in LincainMkire and Yorhkirt, and 1500fL tar 
the houses in London. The convmnce bore date the 31st of October 1684. Tlie biB 
was for a disooveir of all estates of the Cox$f and what money was due on the secnri- 
Cies. The defendant, by his answer, insisted that he was a purchaser for • valudbit 
oonsideratioD, Cox bcfasg a sickly life, without notice of plaintiff's claim. At ike 
hearing, the pUittttfi's ooonid relied upon the inadequacy of the price paid ; and by tile 
decree the LordChancdUr [J^eries} declared, that the bargain made by Sir T^baifi 
Meeres with Cot, jon,, was noSjairkf oUamed, in respect of the dratputaneei young Cox 
was in, but oo|^t in conscience to be made void, the fremises jmrchoMed iy him he- 
ing more than doMtl de naficf if the money paid by him, therefore ibe defenSint 
Meeree ought to ba looked upcm as.a mortgageer and gave^diivctioiia aecotdSogly; • 

grossly 
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grossly imposed upon, and had sold an annuity for four years purchase, 
for which an honest man would have given him ten, and even an usurer 
six ; and, •* that where there were pnnciples, he was not in want of pre- 
" cedents ; the case of young heirs had made a beginning ; he was not 
'* afraid of adding men in distress to the list.'* The circumstance of 
men being in distress, has been a principle reliad upon in many of the 
cases ; it has been taken notice of in some cases at law. In the case of 
AsUey v. Reynolds, 2 Strange, 915. with respect to goods pawned, the 
party, being in distress, was considered as incompetent to act; and 
Mr. Justice Burnet has made it one of the cases, in which the Court 
relieves, ** where the bargain is so lucrative, and the person under 
** necessity, so that the judgment of the Court has been, that necessity 
** alone could induce him to make the contract, there has been relief." 

Mr. Scott in reply. — In this case, a party, dealing throughout the 
whole transaction as for an annuity, now comes to pray it may be con- 
sidered as a loan ; so that, if Heathcote had died, Paignon must have 
lost liis money, as an annuity ; and if he survived, the transaction was to 
be cut down as a loan ; this at least should have protected Mrs. Paignon, 
who takes this as devisee for life, and is an executrix, from the payment 
of costs. — I lay out of consideration, all the cases of young heirs and 
numriage broki^e bonds, where a public policy interferes ; the parties in 
this case are not in any of those situations : the bill is not a bill to re- 
sdnd the transaction, but to establish what it states to have been the 
mcUial contract, that they should be at liberty to redeem ; the suggestion 
that it was a loan, therefore, cannot stand with the [*1 allegation of the 
bilL It has been argued on the simple ground, whether there is, in the 
ctrcmnstances of the case, sufficient to enable a. court of equity to set it 
aside. As to the case of the pledge, tlie ground on which it was decided, 
is different. It was in the hands of a person who was bound by law to 
restore it on payment of a certain sum ; the action proceeded on a prin- 
ciple that it should not be lawful to him to vary those terms. The term 
" market price*' certainly meant something which the Master of the 
Rolls thought certain. All the report proceeds upon is the opinion of 
thnrd persons : if such opinions, given without oath, are to influence the 
judgment of the Court, property will be very uncertain. Although the 
value may be calculatea at the sum stated, probably the annuity, at 
public auction, might not have brought five years purchase ; this is the 
net I wish to have ascertained, by way of coming at a market price, 
and, as to this, the report is so uncertain, that it ought to be referred 
back to the Master. 

Lord Chancellor* — Where there has been a loan, and the terms have 
been such as to shew the distress of the party, the Court has given relief; 
here was 23 per cent* clear profit, with a certainty of the principal being 
secure. 

The statute, and the determinations have encreased the market upon 
the bargainee. It would have been prudent at first, perhaps, to have 
stopped. Now if I declare, that having given but two-fiflhs of the value 
for the annuity, secured by the insurance, was taking advantage of his 
distress, that will be a proper preface to my affirming this decree, but 
that will decrease the future price of annuities. I cannot say, thatbeine 
at all under the greatest price that could be obtained, would be a suf- 
ficient reason fur rescinding the transaction. (6) 

The decree was affirmed, f (6) 
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f A caw has occurred since the above, of somewhat a similar nature, Gr\ffUk y. Spret" [S. C. 1-Coi, 
/^, in the Exdtojuer, mst of June, 1787, which was as follows i ** The plaintiff, in tha MS.] 
*• year 1781, was' entitled to two undivided third-parts of a ground-j«nt ofS6L per on- 
'' munh airiiiag out of lands in and near Grub-street, which had ibrmerly been let upon 
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a buOdiog lease, dated the 8th of November, 1 731, for' a tenn of sixty-one years, fram 
Midsummer, 1731, wliich will expire at Midsummer, 1792, with a covenant to renew 
for twenty-one years, from the expiration of the former term, which latter term win 
expire at Midsummer, 1813 ; and aliio, being entitled to two-thirds of the reveRfon 
of the said premises, (subject to the term,"^ and the houses built therooo^ffr pursuance 
of the said lease, which were in 1781, and continmi tir' be in 1785, (when the de- 
<* fendant's answer was sworn,) let to diveia persons, at divers yearly rents, amoundog 
** in the whole to 157 L but which rents were sworn, in the defendant's answer, to be 
subject to deductions for repairs and land tax, which repairs were very great, there 
being fourteen very old houses wliich will hardly stand the term of the lease, and 
whidi are let at the utmost rent, beinff let to lodgers and inmates, some of whom ptj 
weekly rents, wliich are collected with great hazard, trouble, and expence. Two 
of the houses were occupied by Sprattey^ the defendant, who was apprised by the 
plaintiflT of his being in distress, and of his intention to sell his interest in the pca- 
mises. In 1784, the plaintiff and Sjiratley entered into an article, for the sale of dw 
plaintiff's interest in the premises to the defendant, for an annuity of ZiL Urjtat 
** for his life, charged on the premises, which was carried into execution, by in- 
«' dentures, bearing date the 3d and 4th of December, 1 784, whereby the preinises were 
*• conveyed to HiU, a trustee for the defendant Sprailey, for a term of SCO ymr% fat 
** securing ui annuity ai34L a-jrear to the plaintiff for life, and, sulject to the terra, to 
** SpraUey in fee. The plaintiff Gr\ffiih paid \6l. for the expences of the cooveyancc 
*' Spratiey the defendant, afterwards purchased the other third part of the ground-fcnt 
•* and reversion, for which he gave 250^ The bill was filed by the plaintiJOT to set asfafe 
<* the conveyance for fraud. In evidence was given a valuation dT two sorveyon^ on 
«( the part cf the plaintiff, who valued the plaintiff's interest in the premises, — tlie om 
** at 869/. 8«. M. the other at 688^ and of two for the defendant, who vahsed lbs 
same» the one at 447^ the other at 443/: 6«. 8d. The bfll was dismiscd without 
costs, and the Lord Chief Baron (as the Reporter, who was not present^ ettber at the 
argument or judgment, has been informed,) gave as the principal reason for the de- 
termination, that there was no case, where mere inadequacy of price, indepenidcat of 
<• other circumstances, had been held sufficient to set aside a transactioD : ftom whnei 
** it may be presumed, that the case of Heme v. Meeres, as stated before from tlM Be- 
«« gistrar's Book, where the Lord ChaneeUor*s declaration seems to, entirely, tutnontlMl 
44 circumstance, had not been mentioned." [See the Report, I Cox, 383.] 






«< 



(6) Tlie following is the declaration of the Lord Chancellor, extracted .horn the Re- 
gbter's Book, Easter term, 1787 : — 

" The decree to be varied, and, instead of the declaration in the decree, the foUowiqg 
** declaration to be inserted : ' And Declare that it appears' from the Master's Rqport 
** that the price paid by J. P. deceased, the late purchaser, was near titorthirds behm the 
** real value (7) of the said annuity, and one-Jifth below what appears to be lA« eurrliet 
^ price; and therefore it appears that the said J. P. was taking advantage of thedii- 
*' tress of the said plaintiff; and that such purchase ought to be set aside.* And it ii 
" • ordered, that the said decree be also varied, by adding after the words * paid by lbs 
** said John Paignon for insurance of the said plaintiff's life,' the following wor&: 
^ ' And also by the defendants under the engagements in the office of the Equitable 
*' Society mentioned in the Master's report : And, with these variations, it is oeiatd 
'* that die decree be affirmed.' Deposit to be paid back." Reg. Lib. 

(7) See Lord Eldon C's observations as to the market jmce of an annukjf betng a fd' 
Ubte criterion, without dear evidence as to the real wUue, taking all circumstasices into cofh 
dderation, such as the general health of a party, &c &c. 6 Ves. 273, 274, &c. 8 Ves. 
137. 19 Ves. 247, &c. 
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i;*] Church against Edwards. [1 5th il%.] [*180] 

Matter if ike 

(Reg. Lib. 1786. A. fol. 6(H. b.) lUUtfor Lari 

Gkmeettor. 

ntlement of the 29th and SOth ofjulu 1702) on the marriage of Two ti stm 
nsalem Edwards with Hannah Saunders, the estate in question ^y °j[*^fy; 
tied to the use ofBensalem Edwards for life, remainder to Han^ fiwi aIJ^oT 

life, remainder to the heirs of Hannah by Bensalem to be begotten* i^g.^ ^^^ ^^ 
tate-tail descended upon Hannah and Elizabeth, the daughters of remainder in 
Tiage, upon whom also the remainder in fee descended, as heirs fee aliunde. 

mother s brother. ^ne leries • 

mh, being in possession, levied a fine [o/* her interest in the pre* ^ ' ^?*J* 

vith proclamations, and filed a bill for partition. (1) The present therit Umd 

I by persons claiming under Hannah against persons claiming the fee in • 

Zlixabeth, to revive the proceedings under the former suit : &c. moiety, or only 

f r. Mansfield and Mr. Lloi/d, for the plaintiflfe, insisted that Han- **>« estate-taflJa 

her fine, had obtained a fee in her moiety, and having afterwards 2w STin^ 

it, there could be no objection to her devisee having a partition moietvof a 

the representatives of J^/iza^^A. moiety. [It 

kott, for the defendants, contended that Hannah having a moiety was determimd 

state tail, the remamder to both sisters in fee, her fine would only ?Vj*3i ^^^ ^ 

Doiety of that moiety, not a moiety of the entirety. If she had ^22^1 

Ised of a moiety in tail, with remainder to herself and a stranger 

ler fine would clearly only have affected a moiety of the moiety; C *^^^ J 

ition is only, whether the sister being interested m the estate*tail 

as in the remainder in fee, can make any difference. 

PT of the Rolls, — By the fine, Hannah obtained a base fee in that 

in which she h^d an estate-tail ; how can you differ the moiety in 

le had the estate-tail from that in which she had the remainder in 

would be ratlier curious to distinguish the one from the other, for 

pose of depriving her of the fee in the moiety in which she had the 

lil. The estate-tail is now spent, by the death of the sisteris, and the 

n is fallen in. But, if the aefendants think it worth arguing, I will 

:ase to the Common Pleas, upon the question, " Whether Han» 

under (2) the deeds of the ^th and 30th o£Jult/ 1702, and by 

ine, acquired a fee simple in any, and what, parts of the estates 

id by those deeds." 

I question being argued in the Common Pleas, the Court had no 

ut that she acquired a fee-simple in a moiety.] (S) 

which suit there was a decree accordingly. Reg. Lib. 

Under the line and the indentures, dated the 19th and SOth June, 1770, 

; the usea of the said fine, acquired a fee<simple or any other and what iilat* 

•rert, in any and what estate^ comprised in the sectlemtnt, dated the 89th and. 

ui^ 1708?" Reg. Lib. ^ 

r. Brawn's MS. nota. 
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Wilkinson against Belsher* 
(No Entry.) 

TL/TR. HoUist moved^ upon a cepi corpus returned, that the sheriiF should 
^^^ bring in the body of the defendant, and cited 2 Atk. 507. and Pract 
Regist. in Ch. [48], to prove that this was the practice of the Court. 

[*] The Master of the Rolls saying he had never heard of such a prac- 
tice, the usual proceeding being to move for a messenger, but that he 
would refer it at the plaintiff's expence ; 

Mr. HoUist moved for a serjeant at arms, the messenger having re- 
turned that he could not find the defendant. 



[ *IB2 ] (1) SMWyatt'8Fhie.Reg.48.and599. 9Xid Hiilei t. Lingkam, 7Vits.SSa 



LhuMs Ttm 
JlaS, M09 24. 

Altorafcrdict 
at law, and* 
biU filed for an 
ioiundion, 
wmchhob- 
tained for want 
of the defend- 
ant's answer ; 
the money shall 
be brought into 
court, or the 
injunction dis- 
solved ; but it 
must be on 
affidavits. (I) 



CuLLEY against Hickling. 

(Reg. Lib. 1786. A. fol.S87.) 

^T^HE present defendant Hickling brought an action in die King's 
-"■ Bench against the present plaintiff, (or 5001. the penalty mentioned 
in a charter-party, which the plaintiff Cf///<;y had broken, by carrying a 
cargo of fruit from St. MichaefSf one of the Azores^ to the port ciLen£mf 
instead of St. Petersburgh^ whither it had been ordered by the defendant, 
and obtained a verdict ror 500/., and 43/. was awarded as damages or 
^osts. The plaintiff filed this bill for an injunction, and the defendant, 
living abroad, did not put in his answer in time. An injunction was 
therefore obtained. 

On the last day of the term, Mr. HoUist moved, on the part of the de- 
fendant, that the plaintiff should pay into the hands of the accountant- 
general, in trust in this cause, the sum recovered at law, otherwise that 
Uie injunction should be dissolved ; and with respect to there not being 
any affidavit in support of the motion, he cited a case of fVesketY. Came^ 
tali, the 9th oiJwy 1774 f , where, the bill stating that a verdict had 

been 



f ITeato T. Camevali, in Chancery, the 9th of Jvly 1774^ -^This was a biU filed 
agiiinst an Italian merchant, for an injunction after a verdict. A motion was madt^ tloa 
the pluntiff might pay into court the money recovered by the verdict, cat that the in- 
junction might be dissolved ; and an order was made accordingly by "LoarA BatkwrU. 

The Order. 
' Whereas Mr. Attorney General, and Mr. HoUittt of counsel with the defendant thia day 
moved and offered divers reasons unto the Rt. Hon. the Lord High Chaneetier at Greet 
Britamt that the injunction issued in this cause, for stay of the defendant's ptrooecdfaigs 
at law, might be dissolved, in th^ presence of Mr. Madocks.of counsel with theylaintift; 
whereupon, and upon hearing what was alleged by the counsel on both sides, his Lord* 
ship doth order, that upon the plaintiff's paying the sum of 223/. IO5. in a week firom 
this time, into the Bank, with the privity of the Accountant- General of this Court, in 
trust in Uiis cause, the said injunction be continued till the defendant shall have ftilly 
answered the plaintiff's bill, and the Court make other order to the contrary. And it 
is ordered that the said sum of 223/. lOs. when so paid into the Bank, be laid out in 
the name, with the privity of the Accountant- General, in the purchase of 3 /ifr om^* •>- 



(1) S. P. jfcton T. Market, antea, 14. and Sherwood v. White, I vol. 452. 
Pottt ▼. Sutler, I Cox, 330, 331. and Cotet v. Lindtay, I Dick. 352. 
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been obtaided, [♦] Lord Bathurst thought that sufficient, and ordered 
that the money recovered at law should be brought into Court, otherwise, 
the injunction to be dissolved without further order. 

Mr. Seltvyn, for the plaintiffs, said, IVesket v. Cameoali was the only 
case wherein such an order had been madtf but upon affidavit. In Acton 
V, Market^ (ante^ p. 14.) there could not be a doubt that the money was 
due. In Coglan v. Requeneau fy the [♦] 10th ofJult/ 1780, there was 
an affidavit, contradicting the facte stated in the bill. In Potts v. But^ 
ler^ in the Exchequer, the 1st of March last J, there was also a full affi-» 

davit. 
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nuitics, in trust in this cause, and he is to declare tiie trusts thereof accordingly, subject 
to the further order of this court ; and in default of the plaintiff's paying the said sum 
of 223/. lOf. into the Bank as aforesaid, by the time aforesaid, it is ordered that t^ said 
injunction be dissolved without further motion. 

f Coglan V. Requeneau and another, in Chancery, the 10th of July 1780. — The de"- 
fbndants were Italian merchants, resident at I^gkomy and obtained a verdict against the 
plaintiff; for about 600^. in an action at law, to which the plaintiff had pleaded a set^, 
which at the trial was admitted by the defendant's agents, so that the verdict was 
only for the difference, notwithstanding which the plaintiff* now filed his bill, alleging 
that the defendant had received for his own use about JOO/. for the purchase of two car-* 
goes of fish sent by the plaintiff* into the Mediterranean^ and Uiat the plaintiff* being 
unable to prove this circumstance at law, the verdict had therefore been obtained by the 
defendants, although in fact the balance was really due from them to the plainti£^ and 
praying an injunction. 

An injunction having been obtained for want of an answer, an application wa$ now 
nude to the Court on behalf of the defendants, that the plaintiff" might pay the sum for 
whidi the defendants had obtained judgment at law, into court in a month, or that the 
iigonction might be dissolved. 

The motion was supported by affdavit, shewing the imftrabahility afihe case made by the 
bSl, and particularly stating that the defendant's agents had admitted at the trial aU that 
tite plaintiff* had offered by way of set-off. 

llie motion was originally made before the Master of the Rolls, on the 30th of June 
He doubted of the propriety of the application, and the motion stood over. It was now 
made before the Lord Chancellor^ and the case of Weskei v. CamcixxH cited. — The Lord 
ChanceUor observed, that bills of this nature, grounded on falsehood, were a disgrace to 
the justice of the nation. That the court of Exchequer had made a rule, requiring an 
affidsvit in support of the case made by the bill, whenever an injunction was prayed, 
and the defendant was out of the kingdom. That tliis was a vei^ unequal rule : it 
extended to Scotland, Ireland, Calais, and Ostend, places from which an answer could 
be obtained almost as. soon as from a remote part of England; but he thought that 
upon a bill like the present, filed against merdiants residing at Leghorn, it waa 
hi^ily proper for the Court to interfere, he therefore ordered the money to be paid into 
the Bank in a month, and, in default of payment, the injunction to be dissolved without 
further notice. 

\ Potts V. Butler and Covxtrd, in the Exchequer, the 1st of March 1787. — Motion [S. C. 1 Cciz§ 
that the injunction obtained in this cause might be dissolved, or that the plaintiff* might 330.] 
pay the sum of 6051, lOs. recovered at law into court. 

On the 28th of May 1 785, a charter-party was entered into between the plaintifiT and 
the defendant Butler, whereby the plaintiff* hired the ship caUed the Arethusa, and was to 
pay 195/. 10«. per month. . . 

By the charter-party, Butler covenanted that the ship should be prorided with all 
things fit and proper for such a ship and voyage, and should load and receive on board 
her as much goods and merchandize as could be stowed, leaving only room for passen- 
gers and provisions, and that the ship's company should use all diligence and dispatch 
in expediting the voyage. 

The ship sailed on her voyage to Jamaica, the defendant Coward being the captain, .' 

and arrived at Jamaica about the 3d of August 1785. She sailed from Jamaica the end 
9i January 1786^ and arrived in En^nd the 1 9th of Ajtril fbllowing. 

Butler brought an action against the plaintiff^, to recover the sum due upon the char- 
ter party ; upon whidi the plaintiff* filed this bill, alleging that the ship was not prbperly 
fttlcid out ; that the captain delayed taking up a cargo unnecessarily, for the sake of get- 
ting more upon the charter party ; that the ship was not properly stowed, and did not- 
bring home a full cargo, which he might have obtained, and that the witnesses who 
cotild prove theie facts lived in Jamaica^ so that he could not defend himself at Umv if 
the aetioo p rocaede d ; and praying a discovery, and a oommiidoa to extfmiiM his wift« 
•broad, and an injanotion : without praying relief. 

K 2 The 
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davit, lliere it no [*] established practice to ground such in «|>i^catioo» 
unless it is founded on affidavits* In many cases it might oUige a parQr 
to bring a sum of money into Court, where there was a balance due to 
him* 

Lord CiaifceUor*— . You are plaintiff in a case of eauity. It if the 
practice of the Court of Excheouer, that, where a verdict hat been ob* 
tained, the money shall be brougnt into Court ; and it seems very reason- 
able, for a judgment obtained at law should not be set aside but ^upon 
fair ffrouncb. If any specific charge was made b^ the bill, I thins it 
would be necessary for ooth parties to make affidavits of the fkcts. If a 
man has obtained a judgment at law, and there are no equitable ciraini- 
stances to render it unjust, he ou^ht to have execution ; nut if equitable 
circumstances are stated in the bill, the money ought to be brought into 
Court to abide the event* But let it stand over for the parties to make 
affidavits* 

At the seal after the term, the matter was mentioned again, upon an 
affidavit of the defendant HicUingy contradicting the circumstances al« 
leged in the bill, and the motion was granted. 

TIm detedant Butter, aft tfie timeof iUing Uie bQl, was gone on a rcff^ toAmerki, 
m capUdn of a diip. 

Hw plaindir did not fila hlf bQl in tuna to obtain an injunctioo until afts* JBuUtf 
had obtained interlocutory judgment in his action, and eiecuted a writ of «nqaii7» oa 
^Hiicfa he obtained 6051. lOt. damages, and costs ; after which the plamdir, upon an aO- 
dsvit of the fiicts above stated, obtained an injunction. 

Mr. Cooke now moved to dissolTe that injunction. To shew that the Court of Chanciry» 
in injuDOdon bills, where the defendant was abroad, would enter into the merits belbia 
answer, he cited Sherwood y. White, Acton t. Market, WeAet t. CameffoM, and CggiBA 
▼• Requeneau. Mr. Seott, who was present, also mentioned the case oiMUehel t.JIiihi. 
As to the merits, he stated the affidavits, containing a full answer to iriiat waa alleged 
on the part of the plaintiiF. 

Mr. Seafe (far the plaintiff) relied upon the practice of the court not to diasolire an 
injunction until coming in of the answer. 

Lord Chief Baron said, — This was an intolersble grievance, long felt and complained 
of; that this Court had the credit of first appljring a remedy to the evil, by requiring an 
affidavit of the merits ; that the Court of Chancery having furnished them with an au- 
thority, he should be ready to comply with the motion, and to say that, upon • rr aion 
able case being made, the fUnd should be brought into Court ; and that the present dUd 
laem a reasonable case. 

Motham, Baron. — In general cases, it can be no inconvenience to adopt the rule of 
tiie Coifft of Chanceiy, a^ this is a reasonable case for to doing. 

The money was ordered to be brought into Court within a month, (and* by oouscat, 
to be laid out in the fiinds,} otherwise the injunction to stand dissolveld without ftmbar 

flBOtUUIa ^ 

In JHUehel y.DoMt, cited by Mr. Scett in tiie above case» there were affidavits | and 
the first being held insufficient, the defendant was obliged to file additional affidavits to 
tirtitlf .fr iT * tf m T to his nigtion. 



[•186] 

Halt, Ua^ 85^ [•] Knox against Bnowir. 

i oSl. wkl (^g- Lib. 1786. A.fol.46a) 

IMndant |^N the last day of the term, Mr. Cooke mored, on the part 

}f^^ ^ ^^ plaintiff, to msmiss his own bill without costs, 
slfoyed tne suo* • 

Jaet of the mit, and abi c j ndin g, shall find security for costs, otherwin the plaintiff shall bt 

dinte Uf own bfll without costs. (1) 



of the 



(1) This is an ezoeptiou tnm the general rule, preventing a plaintiff firom 
Ua own bill without costs, unless consented to by the defendant. /MW^t. " 
J¥bLJ67> Anon. J y«. jun. llOi JDJien ▼ Porfa^ i». 401. 
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' The defendant, having taken a lease [from] the city [of some reter- 1787. 
Toin of water]) and the plaintiff heinff hit security for the rent, it had 
been a^t^ed between them, that the defendant should assign the lease to 
the plamtiff as a security. The plaintiff being damnified bv being obliged 
to pay lOOl. for arrears of rent, filled this bill for a specinc performance 
of the agreement, by having the lease assigned. After the bill filed, the 
defendant surrendered the ^ase, and went off to Scotland. ( 1 ) Mr. Cooke 
argued, that the subject matter of the suit being thus gone by the act of 
the defendant, and he absconding, the plaintiff ought to be permitted to 
dismiss his bill without costs, and not be compelled to go on with a cer- 
tainty of losing his costs ; and said that there were cases where the courts 
of law would permit a plaintiff to discontinue without pa3rment of costs, 
where he could not have the effect of his suit. 

Lord ChtmceUor, — The defendant having destroyed the subject of the 
suit, and absconding, shall not put the plaintiff to dismiss his bill on pav- 
ment of costs He therefore ought to find security for payment or the 
costs, or the bill to be dismissed without costs. 

His Lordship therefore directed Mr. Cooke to move it in this form, 
which he did at the seal ailer term, and the motion was granted. (2) 

(I) The plaintiff conceived fhe mit had abated, until the 1st of February preceding; 
nbn be waa informed that the defendant's solicitor had given'a notice to dismiss his bul 
wiui oosta* Rcg« Xjib* 

(S) The order as drawn up was, that the plaintiff's bill should be ditmiaied 
Reg. Lib. and 1 Coi, 359. 
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27 Geo. S. 1787. 



Between Edward Leslie, eldest Son and Heir at Law, and also s<^ 
Executor and residuary Devisee and Legatee named in the last Will 
and Testament of Joyce Leslie, his late Mother deceased, who was 
the Grand Daughter and Heir at Law of Joyce Warren, the only 
Sister of Edward Chandler formerly Bishop of Durham ; and the 
said Edward Leslie is likewise Heir at Law of the said Bi^op, and 
of Thomas Lyster, Barbara Fitzwilliam, Catherine Wind- 
ham, Ann Brotherton, and Richard Chandler (only Son of 
the Mud Bishop), and who took the Name of Cavendish, Plaintiff. 

The Most Noble William Duke of Devonshire, Heir at Law of 
Elizabeth Cavendish deceased, who was the Widow and Devisee 
of all the real and personal Estates of the above-named Richard 
Cavendish ; 

The Right Honourable Charles Earl of Camden, who, together with 
the Right Honourable Lord Charles Cavendish (since deceased), 
were £e Executors named in the Will of tlie said Elizabeth Caven- 
dish, who was the sole Executrix, Devisee, and residuary Legatee of 
the said Richard Cavendish ; 

The Reverend Richard Huntley, Clerk, Administrator de bonis non 
of Ann Brotherton, deceased, who by her Will appointed the said 
Catbajiine Windham and Barbara Fitzwilliam Executors 
r>Q thereof, which Will was proved by Barbara onlv, and the said . [ *ltt*J 
Richard HcNTrxT is also surviving Executor bi CATHtRlNE 
li^iNDH AM, the sole Executrix of her Husband Wadbam WiNDh am, 

K S who, 
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1787. who, together with the said Richard Cavendish (whona he sur- 

^ ■■yiiM^ vived), were the Executors named in the Will of the said Bishop, the 

said Richard Huntley is Uierefore the personal Representative of 
the said Bishop, Ann Brotherton, and Catherine Windham; 

The Honourable John Fitzwilliam, Administrator with the WiU 
annexed of Barbara Fitzwilliam, his late wife, deceased, an4 
Devisee of all Sums she became or was entitled to under, the Settle- 
ment, (dated the 13th and 14th of November 174?5,) or the Will of her 
Father the said Bishop ; 

Mary Lyster, Widow of Thomas Lyster, deceased, William 
Lyster, and Frydeswood H earns. Devisees of the real and per- 
sonal Estate to which the said Thomas Lyster claimed to be entitled 
under the Settlement and Will of the said Lord Bishop of Durham, 
and others, - - ..... Defendants. 

[18 May and June 11.] 
MiLUerofthe 

EolU fir Lord By Oiiginal, Amended, and Supplemental Bills and Bill of Revivor. 

Chancellor, 

[ #189 ] (Reg. Lib. 1786. B. fol. 495.) 

iS:. C. by deed rpHE original bill set forth, that Edward, then late Lord Bishop of 

conveyed aeve- J. Durham, being entitled, amongst other things, to several large sums 

n^ral^uredb" ^^ money, secured upon several mortgages, [*] taken in his own name 

n^rtgages, ^^^ '" ^^® name of several other persons in trust for him, and possessed 

amounting to of leasehold estates therein mentioned, by indentures of lease and release, 

fio,oo(V. to bearing date the 13th and Uth days of November 174-5, the release being 

trustees in tripartite, and made between the said Edward, then late Lord Bishop w 

^t'hi Ae pu?. ^^rham, of the first part ; the Reverend Wadham KnatchbvU, Clerk, 

chase of lands, ^^^ Robert StUlingJieet, Clerk, of the second part; and Sir Wyndhm 

to the use of Ktiatchbull, Bart, since deceased, and Sir Hugh Briggs and Thonuu 

himself for life, JVyndham, both since also deceased, of the third part; reciting that 

remainder, as there was due to the said late Lord Bishop of Durham, from Augu^ 

OTiount of ^ Earle, Esq. on mortgage to him of several manors, farms, and hereditt- 

28,000/. to his "^^cnts in the county of Norfolk, the principal sum of 16,000/. ; and that 

wife for life, ' there was likewise due from Sir Bryan Broughton, Bart, to the said 

remainder to his Lord Bishop, on a mortgage of the manor of L,exton, and other manors 

son R. c, for ^^1 farms in the county of Nottingham, the principal sum of 7000/. ; and 

i^f'r^ndera ^^*^ ^^^® ^^ ^^^^ ^"® ^® *c ^»*^ ^<^^^ Bishop, from the Rieht Hon. 

George Earl of Cardigan, on a mortgage of several lands in Homey Parkf 
and elsewhere at and near Wakejield, in the county of York^ the principal 
sum of 5000/. ; and that, by mdenture, bearing date tlie 15th d^ of 
. 23ooo£. ^^"^^^^^^^ 1733, I'homas Boothby and Sarah his wife had conveyed an 
to^iR.c. forJife, ^^tate, called Bradlow, otherwise Bradley Ash, in the county oT Derl^* 
wiUi several inl V^to the said, defendant IVadham Wyndham, in mortgage, as a security 
termediote to him for a Considerable sum of principal money ; and that the said 

remainders; Wadham Wyndham, by deed tripartite, bearing date the 17th of A'o- 
^^"i^fw • "^^^^^^ 1 (^^» declared that 150o/. part of the principal money secured 
and M to mie ^^ ^'^® ^^^ lajst-mentioned mortgage, was the proper money ot the aaid 
particular mori- Lord Bishop of Durham; and reciting that there was due to the said 

gage of 8500/. 

and some leasehold estates to secure annuiUes ; the surplus to i2. C. in fee, with power of revocatioo. 
By his will he gave these leasehold estates, and the mortgage for 8500f. together with another motlgafp 
of 6700^ in trust to secure the annuities ; the surplus interest, or rents of the lands purdiased, lo 
be paid to R, C. for life, and to be settled in tlic same manner as his other estates : — Ist, These 
mortgages are to be considered as real esUte ; — 2dly. It being uncertajb. which of tb^ limitatioos 
they were to follow, they are undisposed of, and passed to 72. C f» heir. at law, rwd haok him to his 
general devisee £• C i^ho hsving died intestate^ as to real esUte^ thf j go to her beir at Uw the D. 

^ Lord 
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Lord Bishop of Durham^ from the Right Hon. Margaret Countess of 1787. 
Coningsby^ upon a mortgage of certain manors and lands in the county of ^ ^ _* 
Hertford^ the principal sura of 18,187/* 18«. 6e/. ; and that there was due Linus 
to the said Lord Bisliop, from Dame Mary Burdely the sum of 4000/. ««atfu« 
on a mortgage in fee of the manor and forest of Gisbum, in the county Dtikaof 
of Yorkf and there was also due to the said Lord Bishop, Jrom Thomas "■^"■"**^ 
Boathby Scrimpshire, the sum qfSSOOl. secured by mortgage of the manor 
of Norbury, and other manors, farms, lands, and here£taments in the 
county of Stafford ; and also reciting, that tlie said late Lord Bishop 
was entitled to, and possessed o^^four church leases^ one being in his 
own name, of the [♦] rectory of Totvcester, in the county of Northmmp* [ ♦IIK) ^ 
ton, held under the Bishop of Litchfield, by indenture of lease, bearing 
date the 19th of AprU 1738, for three lives; the second lease in the 
names of the said fVadham KnatchbuU and R(^ert StUlingfleet, but in 
trust for the said Bishop of Durham, of pasture ground in bait Marsh in , 
the manor of Howden, m the said county of York, by indenture of lease 
between the said Edward late Lord iBishop, and the said Wadham 
KnatchbuU and Robert Stillingfleet, bearinj^ date the 27th day of 
February, in the year 1737, for the lives of three of the children of 
the said Bishop ; and the third and fourth of the said leases in the name 
if the said Robert StiUingJleet, of lands in the parish of Walsingham, 
uid county o£ Durham, formerly granted to Robert Hemington ana John- 
Wise, for twenty-one years ; he the said Lord Bishop, for the consider- 
ilioDs therein mentioned, did grant, assign, transfer, and set over, unto 
the Slid Sir Wyndham KnatchbuU, Sir Hugh Briggs, and Thomas IVynd- 
haws, their executors, administrators, and assigns, the said principal sums 
af 16,000/. 7000/. 5000/. 1500/. 18,187/. 18s. «^. 4000/. and 8500/. 
makii^ together 60,18*7/. 18«. Qd, and all interest to grow due for the 
Hune, and ail his the said Lord Bishop's interest therein ; and by the said 
indentures the said Lord Bishop did grant unto the said Sir fVyndham 
KnatchbuU, Sir Hugh Briggs, and Thomas Wyndham, their executors, 
administrators, and assigns, all his right and title to the rectory of Totv^ 
tester, and the lease thereof, during the demise thereof for three lives, 
3nd for and during the term of any future lease that should or might be 
taken of the same ; and by the said indentures the said Lord Bishop, and 
^e said Wadham KnatchbuU and Robert StiUingJleet by the direction of 
^ said Lord Bishop, assigned unto the said Sir Wyndham KnatchbuU, 
^ Hugh Briggs, and Thomas Wyndham, their executors, administrators, 
''^ assigns, ali his and their right and title to the aforesaid pasture 
Tounds m Skekon, and Salt Marsh aforesaid, during the term of their 
^mise, and for and during the term of any future lease that should be 
^en of the same ; and by the said indenture tripartite the said Lord 
^^•hop, and tl^e said Robert StiUingJleet by his directions, did grant unto. 
J^ said Sir Wyndham KnatchbuU, Sir Hugh Briggs, and Thomas Wynd* 
*^^ their executors, administrators, and assigns, all his and their right 
^ title to the said lands in Walsingham, and nie two leases under which 
^ same were held, for and during the term of their [*] demise, and [ *191 J 
&r and during the term of any future lease that should or might be taken 
of the same : To hold the saia sums, and all interest to grow due thereon, 
^c and the leasehold premises therein contained, during the terms therein 
tienisedy upon trust, to permit the said Edward, then Lord Bishop of 
Durkamf to receive and take as well the interest and produce of the said 
rfaole principal sum of 60,187/. 18^. 6d. as the profits of the said rectory 
if Towcester, otherwise Tocester, and other the premises, during his life 
ior his own use, and from and after his decease, then upon trust, with 
be consent and direction of Barbara the wife of the said Bishop, if she 
liould be then living, and, if not, then with the direction of the said 

K 4 Richard 
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1787. Richard Chandler^ and fuch of hi« the said Bishop's three danjghten si 

should survive her, and the heirs of such survivor» testified in writing 

under his, her, or their hand or hands and seals, to get in ikm whole 

principal sum of 60,187/. ISs.Sd. and to lay out and dispose of the same, 

and every part thereof, in the purchase of freehold meuuages^ lamti^ tene* 

mentSj or hereditaments, of an estate of inheritance in fee-nrnple im po§» 

session, and, with the like consent and direction as aforesaid, Mtt^ 

convey, and assure to and in themselves as trustees, and their heirt^ all 

fuch oiessw^es, lands, tenements, or hereditaments, to be purdiased as 

aforesaid, witli their appurtenances, to such uses, and upon the trusts 

thereinafter directed concerning the same, or as near thereto as migfat 

be, having regard to the equality of each one's portion, and as the deitfa 

of the persons, and other contingencies, would admit of; (that is to m) 

as to the said sum of 16,0001. and the interest thereof, 70O0L and tM 

interest thereof, and 5000/., (making in the whole 28,0001. with the 

interest thereof,) to the use of the said Barbara Chandler^ the wi/k of the 

9aid Bishop, and her assigns^ for her life, and from and immediately after 

her decease, then to the use of the said Richard Cavendish^ dunnghis 

Iffe, and, after the determination of that estate, to the said trustees sad 

their heirs during his life, upon trust to support contingent remaindSRi 

with remainders to the first and other sons of the said Richard Cavendish, 

successively in tail male, with remainder to the daughter or daughters^ 

the said Lord Bishop of Durham who should be then living, or» beng 

dead, to their child or children then living, at the time of that cootia- 

gency, and to the daughters of the said Richard Chandler, if there dioold 

[ *ldt ] be one, or if more than one living, lawfully begotten, then to |^*] sacb 

daughter as the said Richard Chandler should under his hand appoint, 

the daughter or daughters of the said Lord Bishop to hold together with 

the daughter of the said Richard Cavendish, share and share alike, m 

tenants in common, and not as joint-tenants, for their sole use sod 

benefit, notwithstanding their coverture, during their lives, with the liie 

limitations to the said trustees and ^eir heirs, during their lives, to pr^ 

serve the contingent remainders, with remainders over to the several sad 

respective heirs of the body of all and every such daughters of the stid 

Lord Bishop, and of the daughter of the said Richard Cavendish^ and in 

case such daughter of the said Richard Cavendish, or any of the dau^hten 

of the said Lord Bishop, should die without leaving any child or children 

of her or their bodies, then as to the shares of her or them so dying, to 

the survivor or survivors, and the respective heirs of the body and bodici 

of such survivor or survivors ; and if there should be no child by soy 

daughter of the said Richard Cavendish, or of the daughter or dau^htsn 

of the said Lord Bishop, as aforesaid, then and in such case wtth ft- 

mainder to Thomas Lyster, only son qjf Anthony Lyster, ofLysievfiH 

near Aihlone, in the kingdom of Ireland, by the daughter of the mdjl 

sister of the said Lord Bishop, Joyce Lyster, deceased^ and to his iflV* 

male, and for default of such heirs to Joyce Leslie, sister qf the mi 

Thomas Lyster, and voife of the Rev. James Leslie, and his heirs ed 

assigns for ever: and as to the said sums of 1500/. and 18,187/. 18s. 6i 

and 4000/. (amounting to 23,587/.) and all such messua^es^ lands, aad 

tenements to be purchased therewith, from and immediately after the 

death of the said Lord Bishop^ to the use of the said Richard Caveniii 

and his assigns, during his life, tvith a limitation to the said trustees sod 

their heirs in trust, during his life, to preserve the contingent remainden> 

and immediately after his decease to the frst and other sons qftheseii 

Richard Cavendish, successively in tail male, toith remainders to the 

daughter and daughters qf the said Lord Bishop, then livings or being 

dead, to their child or children, and to the daughter of the said Riehed 

Cavendish, if there should be but ene^ and if more than one livingy law- 
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fully begotten, then to such daughter as the said Richard Cavenduhf 1787. 
should under his hand appoint, the daughter or daughters of the said ^ „ ^^ 
LfOrd Bishop and their representatives to hold together With the daughter Lbsuk 
of the said Richard Cavendish share and share aJike, as tenants in com* againti 
mon, and not as joint tenants, for their sole use and benefit, not- P»M of. 
withstanding their coverture, during their lives, with the [•] like *'»^»*«m- 
limitations to the said trustees and their heirs, in trust during their lives [ •IQS j 
to preserve contingent remainders, with remainder to the several and 
respective heirs of all and every the daughter and daughters of the said 
Lord Bishop, and of such daughter of the said Richani Cavendish, and 
in case such daughter of the said Richard Cavendish^ or any of the 
daughters of the said Lord Bishop should die without leaving any child 
or children of her and their bodies, then as to the share of her and them 
so dying as aforesaid, to the survivors or survivor of the respective 
heirs of the body and bodies of such survivors or survivor, and upon de- 
fault of children by any daughter of the said Richard Cavendiw, or of 
the daughter or daughters of the said Lord Bishop as aforesaid, then and 
- in such case, to the said Sir Wyndham Knaichbull, Sir Hugh BriggSf 
and Thomas Wyndham^ their executors, administrators, and aasignsyjor 
the term of 900 years ; upon trust, by and out of the interest of Uie said 
60,187/. 18«. 6a. and the rents and profits of the messuages, lands, and 
hereditaments, to be purchased therewith, as therein directed, and so to 
them limited, to raise and pay, or cause to be raised and paid by mort- 
gage, or sale of all or any part thereof, the sum of 800(V. to the said 
Joyce Leslie, for her sole use, if she should be then living, or such of 
the children of her body as should be then living after her decease, and 
from and immediately after the end or other determination of the said 
term of 200 years, to the use of the said Thomas Lyster, his heirs and 
assigns for ever: and as to the said sum of 8500/. and interest, and all 
such messuages, lands, and hereditaments to be purchased therewith, 
and the yearly rents and profits of the rectory of Totocester, and the two 
pasture grounds in Skelton and Saltmarsh, and the lands in Wahingham^ 
upon trust, that they the said trustees, their heirs, executors, administra- 
tors and assigns, from and immediately after the death of the said Lord 
Bishop, should pay or cause to be paid all the interest, issues, rents, and 
profits thereof to his said daughters, and to the said Richard Cavendish^ 
as therein appointed, (that is to say,) in the first place, to the said Ann 
Broiherton, the yearly sum of 200/. for her sole use and benefit, during 
her life, and to the said Catherine Wyndham and Barbara Cavendish^ 
the clear yearly sum of 1201. each for their respective sole use during 
their lives, and as to and for the surplusage of the said inter est^money, and 
the rents of the lands to be purchased therewith, and the rents and profits of 
the said four church leases, after payment of the said 200/. [*] 120/. and [ *ld4r 3 
]20/. as therein before directed, upon the like trust, to the use of the said 
Richard Cavendish, during his life ; and it was declared, that after the 
deaths of the said Ann Brotherton, and Catherine Wyndham^ and Bar^ 
hara Cavendish, their annuities so ceasing and determming as they hap- 
pen to die, should sink into the surplusage for the use of the said 
Richard Cavendish, for his life, and as to the said principal sum qfSSOOl. 
^fofT the expiration of the said annuities by the oeath of the said Ann 
Broikerton, Catherine Wyndham, and Barbara Cavendish, the said 8500/. 
and the lands to be purchcLsed therewith as aforesaid, should be to t^ use 
o/* the said Richard Cavendish, and his heirs for ever. And as to the 
four church leases of Towcester, and the pasture lands in Skelton and Sali^ 
marsh, and the lands in Walsingham, dler the expiration of the said 
annuities as aforesaid, it was thereby declared, that the said Sir Wynd" 
ham Knaiehhutt, Thomas Briggs, and Thomas Wyndham, their executors, 
• adminismtors, and assigns viould stand seized thereof, in trust to the 
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1787- use of such child or children, of the body of the said Atm Braiherfom, 

^ ■ y ■ ■ ^ and Catharine Wyndham^ and Barbara davenduh^ or either of them, ss 

LuujE should be living at their deaths, and their heirs and assigns, and oo 

D^*^ failure of such children, to the heirs and assign of the said Richard 

DxToxLiAs. Cavendish,ybr the remainder of the terms in beings as aforesaid. Which 

said indenture tripartite contained a proviso that it should be lawful for 

the said Lord Bishop of Durham, from time to time, by deed or wiU, to 

revoke all or any of the uses therein mentioned, and to declare new or 

other uses at pleasure. 

The said Edtoardy late Lord Bishop of Durham, afterwards made hii 
will and testament in writing, bearing date the 28th day oiJune^ 1750^ 
and after reciting that by his said settlement of the 14th of N^oembet 
1745, he had given his two small leases in fValsingham, he did by hji 
will revoke that grant, and also revoked the grant, use, and trust of hii 
mortgage on the estate of Mr. Boothby of Tooley, called Bradhw, or 
BracUey Ash Grange, in Derbyshire, in the name of the said Wadiuim 
Wyndham, bearing date the 15th of November 17SS, and after further 
reciting that he had settled 200/. a-year on the said Ann Brotherton .for 
her life, and 120/. a-year on the said Catharine Wyndham for her lifei 
and 120/. a-year to tiie said Barbara Cavendish for her life, and ^ 
pointed the yearly income of his two leases of Tawcester rectory, and of 
the Salt Marshes, in the parish of Hovoden, (which were short of the 
Z*195 2 sums laid on them,) in aid thereof, and [*] for securing the jpayment of 
their annuities, he thereby further gave to his said trustees, tne a/bresaid 
mortgage he had on the said Mr.Boothby Scrimpshire'^ estate, coiled NoT' 
bury, bearing date the 16tli of June 1743, and his mortgage on Sir 
Charles TyrreUC^ estate, called Thornton, in Buckinghamshire, dated the 
18th of June 1747 ; and he further declared, that his will was, that out 
of the first anni^ity that should cease by the death of any of his the ssid 
testator's daughters, the sum of 80/. out of that first annuity should be 
assigned and paid to the said Joyce Leslie, to commence from the time 
of her widowhood, and to be continued for her life, in case she should 
survive her said husband ; but said annuities being paid, he toilled that 
the surplusage of the interest of those ttoo mortgages, or of the rents of the 
lands to be purchased therewith, should be paid to the said Richard 
Cavendish^r life, and to be settled in trust, a/ler the manner, and under 
the same conditions, limitations, and restrictions, as his other estates toert 
directed to be settled; and the said bishop appointed the said Richard 
Cavendish, and fVadham Wyndham, executors of his said wiU. Tbe 
said Lord Bishop of Durham, on the 28th day of June 1750, nuide s 
codicil to his will, and thereby declared his will was, that^the surplus of 
his personal estate should be divided beixoeen his said children Richard 
Cavendish, Catherine Wyndham, Ann Brotherton, and the said Barbara 
Cavendish, (afterwards JBarbara Fitztoilliam,) and that the shares of the 
money that should come to them, should be for their sole use and benefit 
The bishop died on the 20th day of July 1750, without revoking or 
altering any of the trusts or uses created and limited in and by the sai4 
indenture tripartite, otherwise than in his said will. Richard Cavendii 
and Wadham Wyndham proved his will and codicil in the prerogative 
court of Canterbury ; and the bill as amended stated, that Barbara 
Chandler, the wife of the said Bishop, died in the life-time of the ssid 
Bishop, and the said Sir Wyndham KnatchbuU was also dead, whereby 
the trusts created in and by the said indenture tripartite and will, be* 
came vested in the said Sir Hugh Briggs and Thomas Wyndham^ by 
survivorship, that the Bishop's daughters are all since dead without issue, 
leaving several of the defendants their personal representatives. That 
Richard Chandler married Elizabeth Cavendish, and died in 1769, with- 
out issue, having made his will, and thereby appointed his wife sole ezch 

cutrix 
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itrix and devisee of his real and personal estate; that the plaintiflT, 1787. 
*1 is heir at law to him and his sisters; that Elizabeth Cavendish ^ - ,v 
idow of Richard Cavendishy made her will, and disposed of her personal Lssui 
state, and made the defendant Lord Camden her executor, but made against 
y disposition of her real estate ; and that the defendant the Duke of I^»*«of 
Devonshire is her heir at law ; that Joi/ce Leslie, the ultimate devisee of •"'^^""ff «^ 
le money secured on the mortgagees, amounting to 28,000/. upon whom C ^196 J 
le same, all the intermediate uses being spent, devolved, is dead, and the 
laintiff is her heir at law, sole executor, and residuary legatee and de- 
see ; that Thomas Lyster^ the ultimate devisee of the other mortgagees, 
• the amount of 23,000/. is also dead without issue, and that the de^nd- 
ita JMary Lyster axkd Fridestoood Heame are devisees of his reversionary 
terest, and the plaintiiF is her heir at law. The amended bill therefore 
*aycd, among other things, that the several sums of money therein 
ated, being the produce of the said mortgages, particularly the sum of 
^1/. 105. 5^. 3 per cent. Bank annuities, the produce of the sum of 
iOO/. together with the sum of 7598/. the produce of the said sum of 
r72/. (the sums secured on the mortgages) or such parts or shares 
erein as the plaintiff should appear to be entitled unto, might be paid, 
id the securities assigned to the plaintiff, and all proper parties join in 
e conveyance. 

The cause came on to be heard in Easter term last, and was further 
'sued in this present term. 

Mt, Mansfield and Mr. Scott, for the plaintiff. — The prayer of the bill 
iy that the former abated suit may be revived, and that several sums 
Mdufied therein, and among them the sum of 994>1/. lO^. 5d, 3 per cent. 
ank. annuities, being the produce of a sum of 8500/. and the sum of 
i98/. ,6s. lid. 3 per cent. Bank annuities, being the produce of 
.772/. 0*. 6d. devised by Edward Lord Bishop of Durham, or such 
irtB thereof as the said plaintiff shall appear to be entitled unto, may 
s transferred to the plaintiii^ and the settlements therein mentioned 
lay be delivered up to him. 

The question in the cause arises solely on die subject of these two 
1018. The 8500/. was due to the Bishop from Thomas Boothby Scrimp' 
\in, and secured by mortgage of the manor of Norbury ; it made part 
f the sums assigned by the Bishop, by [♦] the indentures of the 13th [ *197 ] 
id 14th oi November 174'5. The 6700/. was secured on the estate of 
ir Charles Tyrrel, called Thornton, in Bucks. This latter is mentioned 
t the will only, not being comprised in the settlement. It is not ordered 
» be laid out in land, but the interest of both, or of the lands to be pur- 
i^ed therewith, after payment of the annuities, were to be paid to the 
^(1 Richard Cavendish for life, and were to be settled afler the same 
toner as his other estates were directed to be settled ; so that he meant 
^ money upon this mortgage to be laid out, as well as the other, in 
pel* This introduces the question in the cause, which is, that the 
ishop having given his other estates by different sets of limitations, and 
H having distinguished according to which of those these lands were 
' be settled, which of the other lands these should follow, or whether 
e rents of the lands to be purchased should not (as we contend they 
ould) be ^portioned proportionably between the two lines of limit- 
on of the Bishop's other estates. There can only be three construc- 
os given to the devise: — 1st, That these sums were to go, subject to 
» annuities, to Richard Cavendish in fee, as the 8500/. was to have 
ae bv the will. But this could not be the intention, as the Bishop, by 
! will« has expressly given them to him for life, and it is clear it was 
^ to the same uses with some of the other estates. As the other 
itfi^y therefore, though running together through several of their 
imijoiis, dyUFer in their ultimate remainders, the money may be fairly 
^ ' apportionea 



]97 Cases Argued and Determinxb 

1787. apportioned between the remainder-men (the previous estates being iB 

^ ^ _* spent) according to their proportions of the other estates. This is the 

LituB only way, except by declaring the devise void for uncertaiii^. He hsv 

agomd shewn great anxiety to dispose of this property ; the Comt will not mske 

^Dnlwof iiiin ^ie intestate, if it is possible to avoid it. 

nBTOMtBiEs. j^^ SolicUor.General and Mr. MUJbrd (for JFiUiam Letter and odicr 
devisees of Thomas Lyder) contended, that the only doubt that cooUE 
have arisen upon the question, as to which of the limitatioDS the twd 
mortgages were to have followed, would have been upon the circma- 
stance of Barbara^ the wife of the Bishop, having died m his life-time; 
that it was very clear thev were not to follow the last disposition in the 
will, which would carry dbem to Richard Cavendish in fee ; they then- 
fore argued, that the same should be apportioned between the plaiiilif 
[ *198 ] as heir [*] at law of Joi/ce Leslie^ and the defendants the devisees of 
Thomas Lister, according to their proportions they respectivdy tosk 
under the Bishop's settlement. 

Mr. Ambler, Mr. Ainge, and Mr. Graham (for the Duke of 
shire). — The Bishop's estates are settled different ways. With 
. to the mortgages amounting to 28,000/. the lands to be purchaaed wA 
the sums secured by them, are to be to uses in whidi liie wife took sa 
estate for life : in the other mortgages, to the amount of 28vO0tf. she 
takes no interest. Then, as to the 8500/. that, with the leases, subject 
to the annuities, was to go by the settlement to Richard Cavendishf wsi 
his heirs for ever. Then the will revokes the grant of the two leneii 
and, after reciting the annuities settled upon his daughters, he pves As 
two mortgages in question as a security for the annuities, and, after Ae 
annuities should be paid, the surplusage of the interest of the mortffagsii 
or of the rents of the lands, were to be paid to Richard Chandkr for 
life, and to be settled after the manner, Spc. as his other estates were di- 
rected to be settled. The daughters died without issue ; the qoestioB 
is, what estates these mortgages are to follow, the uses being different si 
to the different divisions of the estates, or whether the devise is void for 
uncertainty. It will divide itself into three parts : 1st, Whether it is 
void, and, as such, goes to the personal representatives ; — -'fidly, 
Whether it is to be divided in proportions between the former dassei 
and devises ; — Sdly, Whether it is to go to the third class, t«s. ts 
Richard in fee, either as land or as personal estate. It seems to be 
clear that the mortgages were intended to follow the hist class of estatci^ 
and therefore were given, subject to the annuities, to the son in fee^ 
and that he took it as real estate, and has devised it as such to his wiicb 
whose heir at law is the Duke of Devonshire* In the settlementt the 
testator had arranged his estates in three classes : the first is that, in 
which the ultimate remainder is in Joyce Leslie, and to which the plaia> 
tiff is entitled ; the second is that given to Lyster in fee ; the third dsfl 
that including the leasehold estates ; in this class he disposes of die 
Scrimpshire mortgage of 8500/. and the other mortgage upon Tyrreti 
estate. The words ** to be settled in the same manner as lus other 
estates,*' can refer to no other class, for this Is the only class in wliicb 
any estates are contained. He could not intend them to be divided is 
I #299 1 proportion to the other mortgages. [*J Then the second question ii, 
now Richard Chandler was to take them, whether as real or petsoasl 
estate. The settlement directed all the money secured upon the inort* 

gages, and amon^ them the 8500/., to be laid out in land. The Bishop 
ad this idso in view at the making his will, and had the same inteatioa 
also with respect to the 6700/. though that was not contained in the 
settlement ; he treats it as interest, subsequent to the payment of the 
annuities, or the rents of the lands purchased with the money ;: then the 
Bidiop having made it real estate, tt must continue so, Richard Gk&mSm 

dnrmg 
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his lifb having done no act to elect that it should be money« and 1787f 
estate, being given to hb wife, who is dead intestate, as to her v.^^^/ 
ate, the Duke, as her heir at law, must take it, and her personal Lwus 
ntative can have no claim. rS't^ 

Attorney General, (for the Hon. John FitzmiUiam^ administrator of ^ ^*\1^- 
flr, the surviving daughter of the Bishop) Mr. Madocks, (for 
i Huntley, executor and personal representative of Catharine 
am) Mr. Selnyn and Mr. Stratford, (for the personal represent- 
Ann J^ro^Aer^on)— contended, that the mortgages in question were 
XMed of, and therefore were part of the personal estate. By the 
; «« to be settled in the same manner with the other estates," it 
it distinctly appear what limitations they were to follow : and un- 
I appears, the court will suffer them to go to the personal repre- 
'e. The court will not change the nature of the property, unless it 
« necessary for the purpose of performing the clear intention of 
ator's will. This was determined in a case where money was 
I to be laid out in land, to be settled to the use of a bastard child, 
id in the life-time of the father ; the court would not order the 
to be laid out. In Curling v. May, cited S Atk. 255. the daugh- 
Ing died before the money was converted, the court decreed it 
lid as personal estate. In Flanagan v. Flanagan, before Lord 
I, [7th June, 1768,] more land having been sold than was necessary 
die debts, the court held it was to be disposed of as money, the 
entitled to it not having declared in what form he would have it 
red. It, therefore bein^ money, must go, according to the codi- 
be four children, or their representatives. 

If r. Hardinge and Mr. Richards, for Lord Camden, personal repre« [ •200 ] 
e of Richard Cavendish, and Elizabeth his widow, 
mortgages in question, were to go, subject to the annuities, to 
I Chandler, in fee. The fund was his own under the settlement ; 
rected it to be considered as land, it would pass as land ; in default 
direction by him, it would continue what it was — personal 

The will has made this point more clear in our favour than it 
; by the settlement ; the Bishop, b^ the will, revoked the former 
ion of the mortgages, which constituted them a new fund for the 
» and other uses of the Mrill. That new fund was personal estate, 
ley secured u)[>on the mortgages. The direction in the will is 
certain or uncertain. If the money to be laid out, cannot be 
to the uses for which it was designed, the court will not change 
ire, but it must be considered as personalty. — The words << m 
le manner, &c. as my other estates," must mean to refer it to some 
ttates. The question is, whether it refers to the Leslies^ estates, 

given to Richard Cavendish f If it is with reference to the 
onited with it, which is the most reasonable construction, it is 
»d with leasehold property, which is ffiven to Richard Cavendish, 
to the charges only. The gift thererore of the property to him 
I heirs, will, as to the personalty, carry it to his personal repre- 
'e. 

Hansfidd in reply. — The question in the cause is with respect to 
It of the parties to the 85(XV. and 6700^* secured by the two 
MS : we contend, that the money is to pass as real estate. By 
lement, the 8500/. was directed to be laid out in land. As to 
Oli the direction of the will is, that the surplus of the interest, 

nthe annuities, or of the rents of the lands to be purchased 
rmust, therefore, be oonsideredf as being directed to be laid 
■m1» and in the same situation with the 8500/. Curling v. May, 
n/fumsnoe to. this, niapey ordeaed to be laid out in toid, come 
ikHI, DnM be ccMdmdJa land* Tliea the queftioa it beiweet^ 



JQQ Cases AitauED aki> DETCRMmED 

l'V87. ^^G Duke of Devonshire and those who claim under Li/gter and £es/«f, 
*> _r- ^ I _ ^ who 18 to take it as land. — If the son is to take, it cannot be undei^ die 
Lnux words of the will, but as an interest undisposed of by the testator. Tlie 
againtt Duke of Devonshire's counsel say, [*] that the words ** in the same 
^Dukeof manner with mi/ other estates^** mean, that it should follow the leasehold 
I>KroKfiiiRs. p|.ope|.jy . but the words manifestly refer to the other estates, to be pur- 
[ '^1 ] chased with the 60,000/. He could not mean to give an immediate fee 
to Richard Cavendish^ as he had given him the leasehold absolutely, but 
must have meant the other estates to be purchased and settled to their 
ultimate limitations, in proportions between the Leslies and Lysters. But, 
it is argued, that there is such an ambiguity as to his intention, that your 
Honour can take no notice of it. But, there is no ambiguity, for hanog 
first settled his property, he afterwards only marks out the proportionii 
'With respect to the objection, that there is no instance of sueh an ap- 
pointment ; it is no objection, that there never was a case so similar as to 
require it. The testator certainly could not mean it to devolve upon 
the heir at law, because he had given him an estate for life, ki the saaie 
property. 

Master of the Rolls, — This case has been argued very much at large, 
and I might very well defer it for the purpose of further consideration; 
but I think that in a cause where there are «o many parties that a delqf 
might cause many abatements, I shall better consult the interests of tM 
parties by giving my opinion immediately. 

The facts in question, arise from the deeds of the 18th and 14A ft 
November 1745, and the will of the late Bishop of Durham. Withoat 
going through the particulars of these deeds and the will, there liras a 
sum of 28,000/. settled in such a manner, that the ultimate rematoder 
was in Joyce Leslies and another of 23,000/. the ultimate revefriitt ia 
Lysier ; as to these, or the 8000/. to be raised out of the lands to be pur* 
chased with the 28,000/. there is no doubt. The main questioa aiisci 
upon the mortgages of^ 8500l/. upon Mr, Scrimpshire'B estate, and 670(A 
upon Sir Charles TyTreC% estate, and the necessary preliminary questioa 
is, Whether these were personalty, or real property ? 

I will not decide, whether the will was, or was not, a revocation of dM 
settlement, because, taking it upon the will alone, there is no doubt asts 
[ *202 3 the question. It is not necessary, that a testator in such a case as thi^ 
should speak out ; if he gives sufficient hints what his intention is, tbatii 
enough ; and I think [*] in this case he has given sufficient hints to shew 
his intention, that the money should be laid out in land. He has directed the 
surplus interest, or the rents of the estates to be purchased, to follow- tbo 
limitations of his other estates, by which he has shewn that he meant tbo 
mone}r to be laid out in land. But it is said, that, finding it personal^f 
there is nothing in the case that calls upon me to alter the nature of too 
estate. The estate vested the moment the testator died. I am obliged 
to consider it as land, because it is given, as such, for life, to the son. tf 
he, during his life-time, had filed a bill for a conveyance, I must have or* 
der^d the money to be laid out in land, and settled accorcting to the direo* 
tions given in the will. Then the question is, who is entitled to tli% 
considered as land. Mr. Mansfield put it upon the only possible groaad, 
upon which it could go under the will, that being an aliquot part of a 
fund, the integral of which was ^iven ultimately different ways, this vM 
be broken into portions, to follow those different limitations. 

That the testator did not intend this portion for the Duke I -beliefe» 
but the Duke stands here in a character favoured by the law. He appevo 
clothed with the character of heir at law to the testator. The wife woi 
dead at the time the will was made. If that had not beett the case, 1 
should see a ground for giving a different direction ; but as the case standst 
I am bound by a rule which nas prevailed in the construction of w31% 

that 
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that where the court cannot see its way, the redl property must be con- ^87. 

lidered as undbposed of. The claim of the Duke of Devonshire must Vi^yM/ 

therefore prevail. Lnuc 

I must declare, that the 8500/. and 6772/. 0*. 6d. on mortgage, must ^^^e 

be considered as real estate, and, that the Duke of Devonshire^ as heir r\B^.^^, 
it law of Elizabeth Cavendish, general devisee of Richard Cavendish, is 
entitled to those suras. 
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^3 Duncan Davidson, William Gemmell, Executor of Robert [ ♦SOS ] 
Gemmell, Esq. ; John Clarke, George Farquuar Kinlock, 
and William Brodie, Esqrs. - - Plaintifis. 

Andrew Foley, Esq.; Ann Foley, Widow; the Right Hon. 
Thomas Lord Foley; and Edward Foley, Esq. Defendants* (1) 

[18 June.2 

(Reg. Lib. 1786. A. fol. 674.) 

^ • »ii 
T^HE bill stated, that the defendants. Lord Foley and Edvoard Foley, lands to tn 
^ by bond bearing date on or about the 4th day of February 1774, for terms, 



jointly and severally bound to the plaintiff, Duncan Davidson, maindertoT. 

hkl}ne penal sum of 1400/. conditioned for payment of one annuity of ^J[^*/^ 

loot* to the plaintiff Z)at7td!(07i, by four equal quarterly payments, during ^^^ The°' 

tfas lives of the said Lord Foley and Edxoard Foley, and the life of the trusts of the 

rturrror of them ; and at the same time the defendants. Lord Foley and terms were for' 

Bdtoard Foley executed a warrant of attorney, to confess judgment in payment of . 

lie court of Common Pleas t for the said defendants on the said bond, jS|^"^ ^^ 

Jjr 1400^ and the plaintiff 2>avui$07f, caused judgment to be entered make'imaUow- 

iccordingly in the said court. ance to Ld. 

That the said Thomas Lord Foley, and Edward Foley, by other bonds, Foley and E. 

lated the 4th of February, the 2l8t of April, and the 25th of June 1774, -F'"^- .Th« 

Recame jointly, Sfc, bound to Robert Gemmel, and to the other plaintifis, ^*^*!!^^ ' 

n several other sums, conditioned for the payment of annuities upon the ^^^ ^ ^^^^ 

■me terms at seven years' purchase, and executed to them warrants of results to the 

(ttbmey, to confess judgment thereon, which judgments they had abo tenants for life. 

HHUed to be entered up. A demurrer by 

The bill further stated, that Thomas Lord Fol^, Baron of Kidder- ^nj"*^!^* 
knuter, father of the aforesaid Thomas, now Lord Foley, and Edward for J[accoun"' 
FSfey, being possessed of a very great personal estate, and also seized as having no 
n fee<«imple of the lands and tenements therein-after mentioned, duly interest, there- 
nwle and published his last will and testament, executed as by law is fore over-ruled. 
peqoired, to pass real estates; bearing date the 19th of June 1777^ 
fhereby inf, aL he devised as follows : 
[*1 After subjecting all his worldl^ estates to the payment of all his [*204! ] 
debts, funeral-expences, and annuities, by his said will, or by any 



funeral-expences, and annuities, by his said will, or by any 
9 given or bequeathed in a regular and due course of administra- 
i<Hi, he further gave and devised " all that the manor or lordship and 
^MfjktaX messuage, called Great Wideif, and all others the messuages. 
Bailors, lands, tenements, and hereditaments, late of, or belonging to, 
ik said worthv relation, friend and benefactor, the Right Hon. Thomas 
!«ord Foley, deceased, which he was entitled to, or enjoyed, under his 
•St will and testament or otherwise, in the counties of fVorcester, Mid' 
Setex, Stafford, Salop, and Hereford, or either of them, (other than 
lod except the roa^br of Malvern, in the said county of Worcester; and 

(1) VkU S. C. at the bMring, pott. 9^1. 99$, 

also, 
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1787, also, all menuages, laDds, tenemenu, and hereditamenu, part or parcel 
^ i-\ ii_^ thereof, or at any time purchased of the late Lord Mont/hrtt together 
Datsmov with such other estates, late the property of the said late Lord Foley, 
^gaiiui as are therein-after otherwise devised), whether freehold, copyhdd, or 
FoLsr. leasehold, subject to a charge therein-after mentioned, to the use of his 
brother Robert Foieijft of Ktngham^ in the county of Oxford^ D. D. and 
his steward, Abraham Turner, their executors, administrators, and aMi{|iis, 
for ninety-nine years, to commence from the day of his decease, without im- 
peachment, 8fc, and upon the trusts ajler mentioned, created and declared ; 
and ajter the expiration^ or other sooner determination of the said term, 
and subject thereto, to the use of his eldest son Thomas (now Lord 
Foley) and his assigns, for the term of his natural life; and after the de- 
termination of that estate, by forfeiture or otherwise, to trustees to pre» 
serve contingent remainders, Sfc. but to permit and suffer the said ThmUt 
now Lord Foley, to receive the rents, issues, and profits thereof, for the 
term of his natural life ; with remainders over. 

" And, he further willed, that all the messuages or tenements whid 
he held by lease, from the trustees or devisees of the late Countess of 
Oxford, in the county of Middlesex, with all their appurtenances, should 
go to, and be enjoyed by his said trustees, and sucn persons, upon such 
conditions, uses, and trusts, as the said manor of WttUy, and other the 
estates of said Thomas Lord Foley, deceased, were therein liaiited and 
devised, as far as the nature thereof would permit. Also, he gave and 
beoueaUied all other the leasehold estates, late of the said Thomas Loid 
Foley, which he was entitled to or enjoyed under his Lordship's will, to 
C *905 3 ^16 aaid Robert Foley, and [*] Abraham Turner, their executors, adoa* 
nistrators, and assigns, to and for the same estates, uses, and trusts, ai 
the said manor of Witley, and other tlie estates of his said deceased 
Lordship, were therein before limited, or as near as the tenure th^cef 
could be bequeathed or limited, with the power and benefit of renewing 
such of the said leases as were renewable. 

** Also he gave and devised all that his capital messuage or mansion- 
house, parks, and hereditaments, called Stoke Court, and all the mes- 
suages, lands, tenements, and hereditaments, situate, lying, and being 
in the parishes of Stoke Edith, Sfc. and all other the manors, messoagesi 
farms, lands, rents, and hereditaments, whereof or wherein his late father, 
Thomas Foley, Esq. was seized and possessed, or had any estate of in- 
heritance, freehold, or interest in ; and all other his manors, messuageii 
lands, tenements, and hereditaments, of what nature or kind soever, 
respectively lying and being in the said parish of Stoke Ediths or in sU 
or any of the above-mentioned parishes, in the said count;^ of Herefnrii 
. and also his manor of Malvern, Sfc. purchased by the said Lord Foli^ 
deceased, from Lord Montfort, to tne said Robert Foley and Abraham 
Turner, their executors, administrators, and assigns, for the term of 
101 years, to commence from his (the testator's) decease, without in* 
peachment of waste, and to and for the uses therein mentioned; snd 
from and after the expiration, or other sooner determination of thai tenh 
and subject thereto, to the use of the said Edxoard Foley, and his assigni, 
for and during the term of his natural life, and from and after the deier^ 
mination of that estate, to the use of trustees to preserve contingent re- 
mainders, but to permit and suffer the said Ednard Foley to receive the 
rents, issues, ana profits thereof, for and during the term of his natmal 
life ; and from and after his decease, to the other persons therein-after 
mentioned and described. 

** And as for and concerning the several terms of 99 years an4 IM 
jearsy Uierein respectively limited to the said Robert Foley and AhfsMtK 
T%imer, taeir executQrs,^adlninistrators, apd assigns, he timely da- 
dared, that the same were s^ respectively Umitcut opon tbia ifMcisi 

oonS* 
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Qce, and to the intent and purpose that they, the said Robert 1787* 

Dd Abraham Turner^ and tlie survivor of them, and the executors, ^ j-^ _ * 

trators, and assigns of [* J such survivor, should yearhj and every Datidioit 

"ie'voe arid take the rents, issues, and profits of all and every the against 

, messuages, lands, tenements, and hereditaments, comprised in such Foutr. 

!8pectively ; and should, from time to time, JeU and cut down so [•gOS 1 

nd such parts of Me timber, wood, and underwood, growing upon 

in the said manors, Sfc. as they, or he survivor, or the executors, 

trators, or assigns of such survivor in his or their judgment and 

m should think proper to be /alien, not exceeding^ in any one year, 

r sum of 300(V. (without defacing or disfiguring the ornamental 

DOS in or near his several capital mansion-houses of Witley and 

bresaid,) and to pay, apply, and dispose of so much of the money 

therefrom, as voouid be sufficient, (with the rents and arrears of 

the sdid premises comprised in the said terms, that should be due 

ecease, which he gave and bequeathed to them the said trustees 

said) in manner following, that is to say, in the first place, accord^ 

leirwill and pleasure, and not othenvise, to allow yearly and every 

qftener, to or for the use or benefit of his said two sons, Thoma^ 
rd Foley) and Edward Foley, any sum or sums of money, no^ 
g, in the whole, in any one year, the sum of 60001., until such the 
the said Thomas (now Lord) Foley, and Edward Foley, as therein 
^ for, and should be due at his decease, were first paid and dis* 

but so as his said two sons, or either of them, should have no 
f'ght, title, claim, or interest in the remits, issues, and profits of his 
tors, messuages, Sfc, comprised in the said terms, for and during 
active lives of his said two eldest sons, and the life of the survivor 

than the said Robert Foley and Abraham Turner, and the sur* 
them, and the executors, administrators, and assigns of such sur^ 
iould, in their absolute, free, and uticontrouled power, direction, 
motion, think proper and expedient, any thing contained in hia 

to the contrary thereof in anywise notwithstanding ; and in the 
ce thereout to pay so much and such part of the principal and 
due upon a mortgage, by him and his said eldest son made to 
^ild, Esq. bearing date the 2d of July 1773, as should be un* 

at his decease ; and in the next place thereout to pay and dis- 
ill such debts of his said two eldest sons, Thomas Foley and 

Foley, and the interest due thereon respectively, as in any 
or schedules thereunto annexed, or in any other schedule or schedules 
hereafer to [*] be made and subscribed, should be contained, or [ *207 J 
the said trustees, in their judgment and discretion, should think 
xpedient, but so as no one of the creditors of his said two sons, 
Foley and Edward Foley, other than such whose debts should be 
lied, should have a lien upon, or power over, any of the manors, 
?8, lands, tenements, and hereditaments, comprised in the said 
srms of 99 years and 101 years, or in cither of them, or on the 
rowing thereon, or on the money arising or to arise thereby, in 
aer whatsoever ; and after the decease ^the survivor of his said 
t sons, the payment of the ihortgage money, and of all the said 
■ and other debts herein before mentioned, and also of the costs, 
2nd expences of the said nobert Foley and Abraham Turner, and 
ror of them, and the executors, administrators, and assigns of such 

(which he thereby authorised and enabled them to deduct and 
»m and out of the rents and profits of the said manors, 8fc. com- 

the said terms) his will was, that the said terms should wait 
' attend the inheritance of th^ said manors, messuages, lands, 
fa and here4itament8 comprised therein. 
L t And 
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1787. And the testator, Thomas Lord Folevy " in dase his pertdAAl' efMCe 

^ \ t_ ^ should not he sufficient to pay and discharffe the legacies in his said will 
Datidsok mentioned, thereby subjected and charged all ainl every the manors, 
agninu messuages, S^c. thereinbefore mentioned, given and devised to him by the 
FoLsr. ^^^ Thomas Lord Foley ^ and not thereby devised to be sold, with the 
payment of so much thereof as his personal estate, not specifically given, 
should fall short and not be sufficient to nay ; and then tie gave and de* 
vised all that the manor or lordship of Broughall, and all and every his 
messuages, lands, tenements, and hereditaments in the county of SttgfMt 
and also all his manors, messuages, lands, tenements, and hereditamenti 
in the.county of Gloucester^ not thereinbefore by him devised, and alto 
all his freehold messuages, lands, tenements, and hereditaments in the 
County of Middlesex (his capital mansion of Foley House, in the ssid 
county, with all and every its appurtenances, excepted), with their 
and every of their respective rights, members, and appurtenances, to, 
and to the use of the said Robert Foley and Abraham Turner^ their heirt 
and assigns, in trust, to sell the same, at the best prices that could or might 
[ *208 ] be had or gotten for the same, and to apply and dispose [*] of the money 
arising and to arise by such sale, (after discharging the said mortgage, 
and their own costs and charges attending the said trust) in payment of 
his legacies and annuity, and afterwards in payment of the debts mea- 
tionea in the said schedule, in the same manner as the money aridag 
and to arise, under and by virtue of the terms of 99 and 101 years, n 
directed to be applied and disposed of; and appointed his son Andrew 
Foley, his daughters Grace Lady Clanbrassil, Mary Foley, and Ann Wm- 
nington, together with his said brother Robert Foley, and the said Abn» 
ham Turner, executors and executrixes of his said will." 
' That the schedule referred to by his said will, was to the purport sst 
forth in the schedule to the plaintiff'*s bill annexed. 
- That Abraham Turner having died in the life-time of the testator, he, 
on the 17th of February, 1777, duly made and published, as by law is 
recjuired to pass real estates, a codicil to his said will, whereby he ap- 
pomted his son Andrew Foley a trustee in his room. 
' That the testator, Thomas LiOXii Foley, died on the 14th of November 
1777, leaving the said Thomas, now Lord Foley, his heir at law, withmit 
having altered or revoked his said last will, except by the said codicil, 
and without having altered or revoked the said codicil ; and the said 
Robert Foley and Andrexv Foley duly proved the same, and the ssid 
Andretu Foley alone acted in the execution thereof. 

That the plaintiffs (great arrears being due on thdr aforesaid anmiiti^ 
that is to sav, 1025/. to the plaintiff Duncan Davidson, 2050/. to the 
plaintiff WiUiam Gemmell, 1000/. to the plaintiff JoA/i Clarke, 1000/. to 
the plaintiff George Far quhar Kinloch, and 1512/. 1 Of. to the plaintiff 
William Brodie, respectively arrears of their annuities) caused a memo* 
rial of their said securities to be enrolled according to law, and aAerwardi 
procured writs o£ scire Jacias to be issued, for the purpose of reviving the 
said judgments ; and the defendants Thomas (now Lord) Folof vA 
Edward Foletf being duly served therewith, and the plaintiff nittini 
Gemmell havmg brought into court the letters testamentary of the said 
Robert Gemmell, the plaintiffs Duncan Davidson, William Genhnel, John 
[ ^209 1 Clarke, George Farquhar Kinloch, and [*] William Brodie, sevehdly hid 
judgment for their respective debts and damages aforesaid. 

That the plaintiff Duncan Davidson, and the other plaintiffs, haviac 
such sums of money due to them as aforesaid, secured by the afureaaia 
judgment, on or about the 11th of October, 1786, sued out of thestid 
Court of Common Pleas several writs of elegit, directed to the sheriff of 
Herefordshire, against 'the goods and chattels of EdtMsrd aad Lord 
FoieUf or either of them, and a moiety of all the lands and te n ei nehto of 

the 
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flic said Edward and Lord Foleu^ or either of them, in his bailiwick ; and 1787. 
the sheriff of Here/hrd^ in obedience to the said writ, summoned a jury v iw.^^/ 
of his county; who, being sworn, on the 19th of October ^ 1786, upon their DATiuaoif 
oaths said, that the said Edward Foiey was on that day possessed of, or agabut 
Entitled unto, an equitable estate in the residue of a certain term of 101 "oi-tr. 
years, commencing, on the day of the decease of the said testator Thomas 
Lord Foley, for so long of the said term as he, the said Edward Foley, 
should happen to live, of and in the premises particularly described in 
die inquisition, subject to the trusts thereof declared by the said will of 
Lord Foley, deceased, and then was seised in his demesne as of freehold^ 
for the term of his natural life, subject to the said term of 101 years, and 
(he trusts thereof, of and in certain premises in the said inquisition de- 
scribed, but found that the said Edward Foley, on the da}- on which the 
said judgment was given, or at any time since, had not any other goods 
and chattels, lands or tenements in the said county. 

That immediately after the death of the said testator Lord Foley, his 

executors entered upon and possessed the lands, tenements, and heredi* 

taments devised to them as aforesaid, and they, and the survivor of them, 

Andrew Foley ^ hath ever since been in the perception of the rents and 

profits thereof, except such parts of the said estates, devised to be sold, 

Us have actually been sold ; and by the sale of some part of the said last- 

ifaentioned estates, and the rents, issues, and profits of all the others, 

the said trustees, and the survivor of them, have paid off and discharged 

fte said mortgage to Robert Child, the debts enumerated in the schedule 

to ike testator's will^ and all other the debts of Thomas (now Lord) Foley 

and Edward Foley, which they, or [♦] either of them, owed at the time [ ♦210 ] 

at making the said will, except the debts due to the plaintiffs. 

The plaintiffs therefore charged that the will of the said testator 
Thomas Lord Foley, as far as it endeavours to enable the trustees to pay 
to the said Thomas (now Lord) Foley and Edward Foley the sum of 
GOOO^. per annum, or any part thereof, is a fraud upon the law and 
upon the plaintifi^ and other the creditors of the said now Lord anc^ 
Edward Foley ; and that they, since the return of the aforesaid inqui- 
sitioD, had given the aforesaid Andreto Foley notice thereof, and desired 
him not to pay any part of the said 6000/. per annum to the said Thomas 
(now Lord) Foley and Edward Foley, or either of them. 

They further* stated, that the said Robert Foley, one of the trustees, 
departed this life in February 17^3, having made his last will, and ajp- 
pomted Ann Foley, his widow, his sole executrix, who duly proved the 
same ; and at tlie time of his death he had in his hands a considerable 
sum of money, the produce of the said trust estates ; and that the said 
Andrew Foley and the said Ann Foley have in their possession a consi- 
derable sum of money, the produce of- the estates devised to them 
m trust ad aforesaid, not applied to the purposes of the said trust. 
' The bill therefore prayed an account, and if all the aforesaid debts 
are paid that then the said terms might be declared to be possessed by 
the said Andrew Foley in trust to attend the inheritance, and that the 
said Andrew Foley be 'restrained by injunction from setting up the 
terms to defeat any action, ejectment, or other remedy which the plain- 
tiffs may be advised to pursue for recovery of th^ sums of money due to 
them as aforesaid, and that they may not be allowed the payments made 
to Thomas (now Lord) Foley and Edward Foley, upon account of the 
aaid 6000/. respectively, such as have been made since tlie service of the 
notice hereinbefore mentioned ; and for further relief. 

To this bill the defendants, Andrew Foley and Ann Foley, put in a 
general demurrer, because they say that the plaintiffs have not shewn 
may title in equity to the discovery and relief thereby prayed. 
;. C*3 Mr. Price, Mr. MansJMd, Mr. Poole, and Mr. Richariis, (in [•SH] 
"• ' L 2 suppoQt 
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1787. support of the demurrer). -«- The plaintiffs are all creditors of Thomas 
* I \ 1 ^ (now Lord) Foley^ and Edward Foley t the two eldest sons of the late 
CUnsMv Lord Foley, on account of annuities purchased by them» at the rate of 
ag*a»ut seven years' purchase for both lives. Tiiey have entered up judgment, 
FoLirw which they have revived by tcire facias^ and sued out writs of elegit to 
take possession of the whole personal, and half of the real estates of 
Lord Foley and Edward Foley ^ and now have filed this bill against them, 
the survivmg trustee, and the widow of the deceased trustee in the late 
Lord Foley ^ will, praying that the lands may be delivered to them, as 
tenants by elegit^ and that the trustee may be restrained from setting 
up' the trust terms against any ejectment they may bring to obtain pos- 
session of the lands. 

To this bill the defendants, the surviving trustee and the executrix of 
the deceased trustee, have put in a general demurrer, because the 
plaintifl& have not shewn that they have in equity any right to the discovery 
or relief prayed. The first question will be, whether Lord Foley could 
dispose of the estates in this way; 2dly, whether the mode in which he 
has done it gives Lord Foley or Edward Foley any right in the estate. 
The bill alleges that the wilf, as far as it allows the said trustees to pay 
the rents to Lord Fol^ and to Edward Foley^ is a fraud upon the law 
and upon the plaintifira : but this cannot be so ; Lord Foleif might cer- 
tainly dispose of the estate in such a way as to prevent his sons from 
taking any interest in it ; there could be no fraud upon the law in giving 
such an estate as should not be liable to the debts they might contract; . 
he might have put it into the power of the trustees to give his sons what 
they pleased. 

The terms were intended to exclude the sons from taking any estate 
.during their lives ; for which purpose, it was provided that the terms 
should not attend the inheritance until after their deaths. The circum- 
stances under which they stood, called upon the late Lord to prevBit 
their taking any estates during their lives, because, as soon as they came 
into possession, they would be lefl without any provision. He meant,' 
^ therefore, only to give them such a provision as the trustees should think 

proper: no resulting trust was intended to them, and without an intention 
C *212 ] that there should be such, no resulting trust could arise, 1 Atk. [*] 619. 
— then none would arise contrary to the testator's intent. It is said, 
6 Bro. P..C. 489. that in resulting trusts, the nature of the case, and 
not any rule of law, must be the rule of the court. According to the 
will, the trustees were yearly or oftener to allow the sons any sum, not 
exceeding 6000/. in> any one year, until the scheduled debts should be 
paid, but so that his sons should not have any estate, right, title, S^c. in 
the rents of the estates, during their respective lives, oUier ihan the 
trustees should think expedient. After their decease, and the payment 
of the scheduled debts, the trust was to attend the inheritance; the 
intent therefore was, that it should not attend the inheritance sooner 
than their deaths, that nothing should ever vest in them. 

There is also a negative upon any creditors but the scheduled cre- 
ditors having any interest ; it may be different as to the sons themselves, 
and as to persons claiming under them, they may have a right to know 
that the fund is applied, and might perhaps be entitled to come into this 
court, for the purpose of seeing that it was preserved ; but this will not 
extend to any creditors except those in the schedule. — As to themselves, 
they could not compel the payment of a farthing. When they should 
be dead, a question might arise as to the intermediate rents and profits ; 
the representatives of the sons might probably have a right to them ; but 
that will not, contrary to the intent o^ the testator, deprive the trustees 
of the right of accumulating them in the mean while. 
With respect to the wrks o£eUgtt, the plainti£& make out their fights' 

merely 
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tnerely under the debits, but the inquisition does not describe any 
extendible interest witnin the stat. of 29 Car. 2. Nothing was the object 
of that act but what might be taken into possession or pernancy of pro- 
fits. A legal estate in reversion, could not be extended, and the statute 
only put trust estates into the same situation with similar legal interests. 
The 10th section of the stat. is, that the sheriff might make and deliver 
execution of the trust estate, like as he ought to have done, if the party 
i^^nst whom the execution is sued, had been seized of the premises of 
such estate, as they are seized in trust. A dry reversion in a legal estate 
was not subject to an elegit ; so the dry reversion of a trust could not. 
The statute assimilates it to a trustee dying, leaving assets by discent, 
that must be an estate in possession. [*] The inquisition states, that 
£dxoard Foley was possessed of an equitable estate m the residue of the 
term, and then goes on to state, that he was seised for life, in his demesne, 
as of freehold, subject to the said term and the trusts thereof; so that it 
18 uncertain whether the terms were to be delivered over as the residue 
of a term, or as a freehold estate. The statute therefore cannot extend 
to this interest, of which no possession can be given ; and the creditors 
luive no interest in the estate, an account of the rents of which they 
daiin. 

Lrord Chancellor. — I cannot doubt it. I would not willingly break in 
upon any power given by a father, to control the extravagance of his 
sons ; I would rather extend those powers than control them. But, in 
the present case, the question is, whether the uses for which the trust 
was created being exhausted, (as it must be taken they are,) a trust does 
noi result to the tenants for life? It has been ingeniously argued, that 
there are trusts extending beyond their lives, and that, if those trusts 
■re sufficient, the sons are to have no interest during their lives. The 
nature of a resulting trust is, that it is such as escaped the intention of 
the testator : and here, the intention of raising a trust beyond the pay- 
ment of the scheduled debts is so totally unexpressed, that no trust can 
be raised upon the terms used. If there were words to give the trustees 
a further power of disposing of the rents and profits for any further pur- 
poses, I should have been glad to have taken hold of them. 

The rule of law is, that, where the trusts of a term are exhausted, 
\ trust results, for want of a further disposition, to the legal tenants. In 
oj judgment, these must now be resulting trusts, and therefore they 
oust go to the tenants for life. The discretion of the trustees should be 
ntended, against such plaintiffs as these, as far as possible, if there were 
(ach grounds as would apply to other cases as well as this. I do not see 
rhat they expect to gain by their bill ; but I cannot stop them at this 
leriod of the cause. Demurrer over-ruled. (2) 

(2) See this case at the hearing, post, Z toI. 598. 
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[•] Kevkick against Clayton. [13 Jmw^.] l^2H^ 

(Reg. Lib. 1786. A. fol. 452.) f ^.^^ , 

^ ° ' 2 Dick. 685.] 

V MOTION had been made in this cause, for time to nnsxnen Upon Upon time 
the expiration of the time, a demurrer was put in. It had been re- granted to 

antwer only, 
a demurrer 
(though only to part, and answer to the rest) shall not be put in.. (I) 

(1) 8fee Ta^ ▼. MUncr^ 10 Ves. 444. Mann ▼. Xingf 18 Ves. 297* and Sdmonds ▼. 
meryt 3 Mtmnale, 304. 
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ferred to the Master, whether the demurrer was regular, and he had re* 
ported it to be 8o« . 

Upon an exception to the Master's report, Mr. Sdwyn and Mr. King 
maintained the exception — that the demurrer was irregular. 

Mr. Madocks and Mr. Ainse, in support of the Master's report. — ^ Th^ 
ordinary method of drawing up the order, is fur sucli a length of time to 
plead, answer, or demur, but not to demur alone. Here |he order was 
complied with — an answer was put in to part, and a demurrer to other 
part. The Master has reported that the demurrer was regular, and states 
that he finds it so upon examining into the practice of tlie court. 

Lord Chancellor. — When you take time to answer, you consent to 
answer. If you applied on particular grounds for leave to demur, I 
might grant the motion, but not to demur alone : but if the applicatioo 
is to answer, the party cannot himself dispense with it, but roust answer. 

Exception allowed, f 

f This it A distinction, to be observed, between « plea and a demurrer. A pl«, 
though a dilatory, being on oath, is considered as an answer ; and, therefore, is a com- 
pliance with the order ; but a demurrer is not so. See Jones ▼. Lord Stroffurd^ 5 Wfl« 
liams, 81 ; 2 Williams, 464 ; Moselj, d07 ; Rabertt ▼. HarUey, ante, voi,L p. 9^ ; [•■' 
the Editor's note.] 
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his next Friend, .... Plaintin. 

William Sheffield, George Vernon, Edwaed Nicolls, 
. Robert Nicolls, Thomas Nicolls, an Infant, ELiZABETit 
Nicolls, Sarah Nicolls, and William Nicolls, Defendaoti^ 
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Proviso in a 
will, that in 
casethe derisee 
should come 
into possession 
of the family 
esta^ the trus- 
tees diould 
stand seised of 
the devised 
estate, to the 
use of the next 
person in re- 
mainder, valid. 

And the eldest 
son of the te- 
nant iu p08% 
session is the 
next person in 
remainder. 



(Reg. Lib. 1786. B. fol. 595. b.) 

n/^ILLIAM TRAFFORD, by his last will and testament, bearing 
date the lOth of February^ 1758, duly executed for passing free- ^ 
hold estates, devised ail his moiety of the manor of Heaion, in the couot]^ 
of Stafford, and all that his capitai messuage called Svoithandey Granger 
and otner estates in the counties of Stafford and Chester^ to Edwtram 
Sykes and John Birlles, and their heirs, upon tlie trusts following, m. t^^ 
the use of his daughter Sarah Nicolls for life, with remainder to the U8« 
of Samuel Nicolls, third son of the said Sarah, for life, remainder to troi- 
tees to support contingent remainders, remainder to the first and othe - 
sons of the said Samuel Nicolls successively in tail male, remainder to tbc 
use of Edivard Nicolls, (the plaintiff* s foiher,) fourth son of his ua0 
daughter Sarah, for life, remainder to the said trustees to support con- 
tingent remainders, remainder to the first and other sons of the mi 
Edward Nicolls successively in tail male, remainder to Robert Nicofis, 
fiflh son of his said daughter Sarah, for life, remainder to the trustees to 
support contingent remainders, remainder to the first and other sons of 
the said Robert Nicolls successively in tail male, remainder to his own 
right heirs. 

Thomas Nicolls, late of fVhitchurch, in the county of Oxford, madehii 
last will and testament, bearing date the 11th of June, 1776, wherry hi 
devised unto the defendants, the Reverend William Sheffield, Clerk, and 
George Vernon, and to their heirs, executors, S^c. all his freehold and 
leasenold lands in Whitchurch aforesaid, and elsewhere in the couDty of 
Oxford^ wad also all such money as should be due to him on govenunePt 
or private securities, and all such money as he should die poesoaied oC 
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^^ gf should be due to him for rents, and all other accounts* (except 1787* 
ein-after mentioned) in trust, to sell all his. freehold and leasehold • v ^y iwy/ 
i in the said county of Oxford^ and out of the money arising there- Nicolls 
md from other his personal estate, to pay all such debts as should "gwuif 
I due and owing from his late uncle, the Reverend Samuel Walker^ Sheffim^. 
deceased; as also all such debts as he should owe at his decease, [ *216 j 
is funeral and testamentary expences, and the several legacies by 
ereinafter given and bequeathed. The testator then devised unto 
id William Sheffield and George Vernon^ and their heirs, aU his 
d estates in the county of Stqffhrdy or elsewhere in the kingdom of 
Britain^ (before unbequeathed) upon the trusts, and to, for, and 
he uses following, viz, in trust to receive and take the rents and 
thereof to pay debts, S^q, in aid of the Oxfordshire estates, if they 
not be sufhcient, and subject thereto ; in trust to pay an annuity 
to his brother Robert Nicolls, and some other annuities, and tp 
ums of 5001. each for certain nephews and nieces of the testator ; 
ibject thereto, to pai/ the overplus rents and profits of my last de^ 
^eehold estates unto my said brother Edivard Nicolls (the plaintiff's 
I /or and during the term of sixty years (to be computed from the 
* my death), if the said Edxvard Nicolls shall so long live (subject 
proviso hereinafter mentioned relating thereto) ; and from an^ 
*he expiration of the said term, or the decease of the said Edward 
:, which shall hrst happen, then my said trustees, and their heirs, 
Land seised of my said last devised messuages, lands, tenements, 
reditaments, subject and charged as aforesaid, to the use ofthejirst 
the body of the said Eavcard Nicolls to be begotten, and the heirs 
body of such first son lawfully issuing (subject to the proviso here* 
mentioned) ; and in default of such issue (subject and charged as 
id), to the use of the second, third, fourth, and all and every otlier 
land sons of the body of the hd\^ Edward Nicolls to bebegotten, 
1 in default of such issue, then to pay the overplus rents and profitf 
said last devised messuages or tenements, lands and hereditaments, 
ly said brother Robert Nicolls, for and during the term of fifty years, 
computed from the day of the death of the said Edward Nicolls, if 
id Robert Nicolls, my brother, shall so long live (subject to the 
> hereinafter mentioned) : and from and after the expiration of the 
rm [•] of fifty years, or the decease of my said brother Robert L ^^* J 
p, which shall first happen, then my said trustees shall (subject 
larged as aforesaid) stand seized of my last devised messuages, 
tenements, and hereditaments, to the use of the first son of th^ 
»f the said Robert Nicolls, my brother, begotten or to be begotten, 
e heirs of the body of such first son, lawfully issuing (subject to the 
) herein after mentioned) ; and in defkult of such issue (subject and 
d as aforesaid), to the use of the second, third, fourth, and all and 
other' the son and sons of the body of the said Robert Nicolls, my , 

r, begotten \r to be begotten, Sfc. with other remainders over. 
led always, and my express will and meaning is, in case my said 
r Edward Nicolls. or the heirs of his body, or my said brother 
! Nicolls, or the heirs of his body, shall become seised of the estates 
zh my late grandfather, William Trqfford, Esq. died seised, either 
;ue of or under his will, or by any other ways or means whatsoever, 
len and Jrom thenceforth the trusts hereby declared, of the last 
i messuages, lands, tenements, and hereditaments, for the use and 
; of such person and persons as shall so become seised, shall, from 
ae of his, her, or their becoming so seised, cease, determine, and be 
ieiy void ; and my said trustees and their heirs shall immediately 
srds stand seised of my last devised messuages, lands, tenements, 
•reditaments, to and for the use and benefit q/ihe person or persons 

L 4 next 
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next in remainder^ by virtue of this my will, and in such and the like man* 
ner as he, she, or ihet^ would be entitled thereto, in case the person or per- 
sons so seised of my grandfather* s estates was or mere actually dead, any 
thing herein contained to the contrary notwithstanding. 

l%omas Nicolls died in 1782 : the trustees in his will took possessioa 
of his estates ; and all his and his uncle's debts being paid, were seised 
thereof to the use of Edward NicoUsy the plaintiflTs father, for the term 
of 60 years, if he should so long live. 

William Trqffbrd died in 1765 ; and by virtue of his will, Sarah NicoUs, 
his daughter, entered upon the estate devised to her for life : she died in 
1785, and Samuel Nicolls, the second devisee, having died in 178S| 
Edward Nicolls f the father of the [♦] plaintiff, became entitled for life to 
the estate devised by William Trafford^ 

Upon Edward Nicolls, the plaintiff's father; coming into possession of 
this latter estate, the plaintiff, the 13th of May, 1786, iSed this bill, steting 
himself to be the eldest son of the said Edward NicoUs, and insistiog 
that the defendant Edward Nicolls, being in possession of the estite 
devised by William Trqffbrd, his estate and interest in the estate devised 
by Thomas NicoUs was aetermined, and that he, as being the next perm 
in remainder in Thomas Nicolls*s will, was become entitled to tbst 
estate. 

The question was as to the validity of the proviso. 

Mr. Scott, for the plaintiff, only stated the proviso^ and that lender 
it the plaintiff was, he said, entitled as next person in remainder to the 
Nicolls estate. 

Mr. Coke, for the defendant, Edward Nicolls the father, argued, that 
the proviso was illegal, and tended to render the estate unalienable longer 
than the rules of law will permit ; that in this respect it had some annldgj 
to the case of Perrin v. Blake. 

Mr. Price, for Robert, contended he was the next person in re- 
mainder. 

Master of the Rolls, — There is no doubt with respect to the validity 
of the proviso : several estates are held under similar limitations. No 
rule of law is contradicted by it ; and if no recovery was suffered, it might 
take place at any distance of time. I might as well be told that an 
estate tail is an illegal estate, because it may endure for ever, and most, 
where the remainder is in the crown. I am clearly of opinion, that, in 
the event which has happened, Edward Trqfford Nicolls is entitled tosa 
estate tail in possession in the premises devised by Thomas NicolU's will, 
subject to the charges. 

Decree for the plaintifC 



[^] Lord PoBTMORE agaifisi Morris and Another. 

(No entry.) (1; 

T ORD Portmore, (aged about 24^ years) in consideration of 2000^ paid 
•*-^ by Thomas R *-.i 1:— — :*. — /• orw%i 

during the grantoi 

Duity, that it 

should be redeemable, although not made part of the contract in writing, refused to be HnittH. (8) 

(0 See on this case in Haynes ▼. Hare, 1 H. Black. 663^ 664. note. 
(2) S. P. Lord Jmham v. Childt antea, 1 vol. 92. with the notes ; and ffoft v. Sfkar* 
uvodt Z vol. 168. and 1 Ves. jun. 241. Sec also Poott v. Carbanti, 8 T. R. 98S. 

his 
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that it was part yj ^^ Thomas Rosoman, granted him an annuity of 300/. per annum 

'ing the grantor's life, secured by bond, and also by a conveyance of 
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•his share in the navigation of the river Wi^e for 99 years, if he should so 
long live. It was in evidence in the cause, that it was agreed between 
the parties, that the annuity should be redeemable at any time, .upon 
pajrment of the arrears then due ; but that it was represented to the 
plaintiff, by the defendant or his agents, that the insertion of such agree- 
ment would make the transaction usurious. Rosoman being dead, and all 
arrears paid of the annuity to that time, the plaintiff, on the 28th of 
April 1785, gave notice to the executors, that he would, on the 21st of 
Jnlt/ following, pay the 2000/. together with the quarter's annuity which 
would become due on the 28th of the same Jui^ ; and accordingly, on 
that day, he made a tender of the same, which being refused by the act- 
ing executors, the plaintiff filed this bill, praying that the executors 
might be decreed to accept the same, and deliver up the securities ; and 
in the mean while for an mjunction. 

The question was upon the admissibility of the parol -evidence of the 
agreement that Uie annuity should be redeemable. (1) 

His Honor said, — Before the statute of frauds, parol-evidence could 
not be admitted to contradict written agreements, except in very par* 
ticular cases indeed ; and, afler, deeds were under the same rules. (3) 
If fraud was imputed, it might be done here ; but it is dangerous to de- 

Sart from the deeds. It might be the intention that the annuity should 
e redeemable, but I can only get at it by demolishing one of the fore- 
most rules of laW^ ; therefore I reject the evidence, but will give no costs 
to any party. Bill dismissed. 

(I) Sec note (I) in the preceding page. 

(5) As to the distinction between assisting a person eoming as a j}laintiff to have such 
omiflsions rectified, and that of a defendatU resisting a jurfarmance according to the Strict 
letter of a written instrument, see Rich v. Jackson, jiost. 4 ▼ol. 514. and 6 Ves.334. 
DOte (a). Marq. Tottnshend v. siangroom, 6 Ves. 528. 332, &c WooUam v. Heam, 7 Veau 
SI 1. Cadman ▼. Homer, 18 Ves. 10. 12. Savage v. BrocJcsop, ibid, 335, &c. 
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[•] EwBANK against Halliweix. 
(Reg. Lib. 1786. A. fol. 590.) 
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BILL filed by Evobank and his wife, for a legacy left to the wife by Marriage with 
her former husband, by a will made before their marriage. * legatee no 

It was slightly objected, that the subsequent marriage between the 
testator and the legatee, was a revocation of the legacy. 
But the Lord Chancellor decreed the legacy to be paid. 



Thomas Frewen, and Philadelphia Frewen, bis Wife, and 
Catherine Berry, - ... Plaintiffs. 

Lucy Relfe, now deceased, and William Henry Benge, and 
Mary Grippes, Executrix of the said Lucy Relfe, Defendants. 

(Reg. Lib. 1786. A. fol. 671.) JJneoinUInn 

ELIZABETH NORTON, by her will, bearing date on or about the Fenom taking 

12th day of June 1773, after making several devises and bequests «reiidueM 

ezecuton, tike 
as joipt-tenants ; therefore, if one die before severance, his share surrivet. (1) 



(1) See note (2) in the nett pi^ge. 



to 
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1787* to ^c persons therein named, (among whom were Mt%.Pre»eHt Mx$* 

^_ \ t ' Berry i and Benge, tjtiree of the executors*) declared it to be her desire, 

FtswKif that if any of her legatees should die in her life-time, or before Ibeir ]er 

againMi ' ^acies became due and payable to them or any or either of them so 

^*^^^ dying, the same should go and descend equally between her executrixes; 

and did thereby appoint her cousins, Mrs. /rnv^it and Mrs..&r^, 

widow, executrixes, and Mrs. Barry ^ widow^ an executrix* 

The said testatrix, after making such will, did, at different times, make 
several codicils, and among others the following: '* I give to eac^l 
'< person, to whom I have given any money legacies, double their sums, 
** or as much more as is given them in my will, to be paid by my exe^ 
«< cutors, and desire this codicil to be taken as part of my will ; as wjt^ 
** ness my hand, this ISth day of September 177 5 f Elizabeth Norton "-^-^ 
** Whereas I have by my will, hereunto annexed, made, and appointed 
[*221 ] ** my cousin Mrs. [♦] Barry, one of my executors therein : now 1 do by 
** this my codicil, which I desire may be taken as part thereof, revok^ 
** and alter her executorship, and all power, authority, and estate what- 
«< soever therein, given as one of my said executors, and do hereby naof 
** and appoint Mrs. Lucy Relfsy and Mr. William Henry Benge^ my exer 
** cutors in the room, place, and stead, with the same power, autnori^i 
** and share of my estate, as the said Mrs. Barry would have had by 
■' virtue of my said will, with the other executors, in every respect what* 
<< soever. Witness my hand, Elizabeth Norton, August the 6th, 1776.'' 

'* Whereas also, I have by my said will appointed Elizabeth Barry, oof 
'< of my executors, named therein ; now 1 do by this my said codicil, 
*^ revoke and make void her said executorship, and in her room aod 
** place do hereby make and appoint my good friend Mary Barkam, of 
'' Lin field, spinster, executrix. In witness whereof, I have to this mf 
** said codicil, which I desire may be taken as part of said will, set my 
« hand and seal this ISth day of Z)fcem5^ 1777. Elizabeth Norton, L^Si* 

** I do by this my codicil to my will, name and appoint my friend and 

** cousin Catherine Berry, one of my executors to my said will, in the 

** room and place of her late mother, Mary Berry, deceased, and give 

'* her the same in every respect whatsoever, as her mother would have 

^ *^ had and received at my death, by my said will. Witness my hand, 

* « this 6th day of May 17'60. — Elizabeth Norton.'* 

Mary Berry, and Mary Barham died in the life-time of the testatrix, 
who died in November ]781, and the will was proved by the surrivio| 
executors in the ecclesiastical court. 

A bill was afterwards filed in tliis court, by the next of kin to the tes- 
tatrix, against the surviving executors and executrixes claiming the 
residue of the testatrix s estate, on account of some of the executors and 
executrixes having devises or legacies under the will ; which bill was 
dismissed, the Court holding that circumstance not sufficient to bar tbe 
claim of the executors to the undisposed residue. 

A suit was also brought in the ecclesiastical court, on the ^auestioo, 
whether the second codicil, whereby the appointment of Elizabeth Bopnf, 
as an executrix was revoked, and Maru Barham was appointed in her 
[ *288 2 room, had revoked the former [*] codicil, by which Lucy Relfe, and 
Henry Beitge were appointed executors in the place of Elizabeth B&rry; 
when it was held not to be a revocation, but an additional appointment, 
and that they were all executors. 

(2) See the Editor's notes and references to Perkins kt, BoynUm,. onlflDt, I aroL 1 1Si 

MieoAlly Cro9he ▼. De Vandes, 9 Ves. 197* S04. 1 1 Ves. SSa Jackton v. Jaekmm, ^f^ 

. 591. Svoaine'v, Burton, 15 Ves. 365, &C. See tlao Baluynv.Johnton, poa, 3 yot 4S5» 

MmHe^ ^.Bwd^ wd Stuart w. Bmee, 3 Ves. 629. & 632. and tbe distinctions 2 lUpcr ot 

I«g. 542, 543, 544. 

The 
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The preseot bill was then filed, by the present plaintife, against Lucy 17S7* 
•Ife^ and Henry Bcnge, insisting that the testatrix having appointed the ^"i^w**^ 
Amtitr, Philadelphia Frexuen, and the said Elizabeth Barry and Mary FaBWEif 
trry, executrixes, and having, bv the codicil of the 6tn oi' August npitut- 
^76, substituted the defendants to be executors, in' the place and stead ^^ 

Elizabeth Barry, and by the codicil of the 6th of May 1780, appointed 
aiherine Berry^ in the room of Mary Berry ; that it appears to have 
ten tlie testatrix's intention, that the plaintil» Philadelphia Fretoen and 
tdherine Berry^ should each be entitled to one-third of the residuum, 
id the defendants are entitled to one-third only. — The defendants, by 
eir answers, claimed fourth parts each of the residue. After the 
iswers of the defendants had come in, and the cause was set down to be 
sard, Lucy Relfe died, having made her will, and appointed Mary 
rippes sole executrix, on which a bill of revivor was filed, and she was 
ade a defendant in the cause. 

llie cause came on now to be heard. Mr. Hardinge, Mr. Scott, and 
[r. Campbell for the plaintiffs. — There are two questions : 

1st, As to the original claims, whether all the executors were entitled 
lually, or the defendants were entitled only to the share of Elizabeth 
mrry between them ? 

^ly. Whether Lucy Relfe ^ share had survived to Benge, or the other 
aecutors, or the defendant Grippes is entitled thereto, as her repre- 
BBtative ? 

1* The effect of the will and codicils is, that Philadelphia Fretoen is 
ntided to one-third, Catherine Berry to another third, and the two'sur- 
iwmu of the three substituted executors to the other third between 
beoi* The original executors were intended to be tenants in common. 
Idt appears from the bequest, of the lapsed legacies. If the executors 
nere to take them as tenants in common, it is an argument, to prove she 
itended [* j them to take the residuum in the same manner. Then with [ *£23 ] 
aspect to the substituted executors Relfe and Benge^ they are to be in 
\e room^ place, and steady tvith the same power, authority* and ^are of 
er estate, as Mrs. Barry. This would be impossible, unless the former 
xecutors took in common, as two persons could not take the share of 
oe upon any other construction. Catherine Berry could not have taken 
lie share of her mother, unless they were tenants in common , the sub* 
tituted executors would have taken equally with Fretoen^ and then 
"Jalherine Berry could only have taken one-fourth part in joint-tenancy'. 
fhe testatrix certainly meant the substituted executors only to take 
tfrs. Berry 6 «hare. Had -she meant otherwise, she had nothing to do 
lut to appoint them executors generally. 

2. With respect to the second question, although the substituted exe- 
:ators were tenants in common with the two original executors, yet, 
rith respect to their own third, they were joint-tenants, and they have ^ - 

ione no act to sever the jointure. 

Mr. Mansfield and Mr. Hollist (for the defendant Benge). — The 
)bject of the plaintiffs is to obtain a larger share of the residue than the 
Lsro others, although they all claim in the character of* executors. Taking 
la that character, they must take as joint-tenants, and there is nothing in 
the will to prevent their taking in that character. The word, equally^ is 
Dot sufficient to control the general appointment as executors, or to shew 
tbey were to take in any other capacity, or in other proportions. But, 
even supposing there was any thing to control the common effect of the 
words, there is nothing in the will to give the plainti£& two-tliirds, and 
leave but one for the three others, and by that means reduce them to 
take each one-ninth of the residue. Upon the words of the codicil, it 
ic only to take an equal share ; it does not .say they shall take in thirds; 
bat they are to be equal in every thing, in power and authority. It d?)es 

not 
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1787. not share out the property, but to share as Mrs. Barry would have done 
widi the other executors. 

2. Mrs. Relfe beinff dead occasions a new (question as to the Iiqpsed 
legacy between Mr. Benge^ and her representative. If they are to take 
only a third, dividing the residue asjoint-tenancy, that third will surviTS 
to Mr. Benge, and he will take the same share as the plaintifis. As there 
[ *224 j were four surviving [*] executors taking as executors and joint-tenanti, 
so, she being now dead before severance of the joint-tenancy, they are 
again reduced to three, and will each take thirds of the residue. 

Mr. Madocks and Mr. Strafford (for Mary CrippeSf the representative 
of Lucy Relfe). > — The defendants, by their answers, say, that the daim 
was not in thirds, but that they are all entitled to equal shares. The 
answer will operate as an agreement between them, and therefore wiU 
sever the jointure. A note that they had agreed to sever the joiatore 
would be sufficient ; but this point arising between adverse defeDdanUp 
cannot be decided now. Either a cross bill must be brought, or It moit 

§0 to the Master, as it does not appear but that Lucy RAfie maj hate 
one some act to sever the joint-tenancy. 

Lord Chancellor.— 1» there any case that has carried tenanqr u 
common so for as to give a residue to executors as tenants in comiiMii, 
and not in the manner in which they usually take ? And, if in fact, tlfej 
were joint-tenants, could their having joined in an answer that it was s 
tenancy in common, have the operation of a severance ? A note oertainlf 
would do it, because the joint-tenancy may be severed by any con- 
tract (2) ; and if they said in their answer that they agreed so to do, I 
should construe them to have done a sufficient act to sever. Tlie ftit 
clause in the will is certainly not sufficient to make the executors tensitt 
in common ; I never knew any construction carried so fEor. In ginag 
the lapsed legacies, the executrix has used the word equally. Certaiidj 
the word equally has been held to give a tenancy in common, hut tbatis 
always with reference to the other parts of the gift. (S) The generil 
intent of the testator will overrule the word equally , rather than the word 
equally shall overrule the general intent of the testator. From the whole 
of the words, I think she meant them all to be executors, with equal 
authority and equal shares, and that, they being now reduced to three, 
Uiose three miist take in equal shares. There is no real suggestion of 
any act done by Mrs. Relfe to sever the joint-tenancy. 

(S^ See Uie references in the preceding note. 

(3; See the notes to Perkins ▼. Baynian, aniea, 1 vol. 118. 



[♦225] 
LmeMs Iwi^ 

Billagainsta 
trustee who has 
■siignea his 
trust—- the as- 
itgnee ought to 
be made a 
party; as the 
decree should 
be first against 
bfan, and the 
trustee to stand 
at a security. 



[*] Burt against Denn£t. 

(No entry.) 

T^ENNETy the father of the defendant, was trustee in a mortgage^ 
deed from Godfrey to Burtenshaw, by which an annuity of So£ «r 
annum was secured to the plaintiff. Dennet dying, the trust descenoed 
upon the defendant, who was his heir at law and personal representative; 
and the defendant havmg transactions with BurtenshatOy assigned the 
mortgage to him, without the plaintiff's privity, and afterwards assifoed 
his property to trustees for pa3nnent of his debts. Burtenshavo paid the 
plaintiff her annuity down to 1784, but then, the payments being stopped, 
the plaintiff filed this bill against Dennet. 
Tne Lord Chancdlor said, — The plaintiff ought to have made 

Burteit- 
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Burtenshato and the assignees of Dennett estate parties, by which she 1787. 
might have gotten the mortgage-deeds : he then should have decreed 
Burtenshaw to have paid the annuity, and Dennet to stand as a security, 
for having broken the trust. 

The matter was compromised. 




Curry against Pile. 

(Reg. Lib. 1786. A. fol. 760.) ^^t^^"^. 

JfOHN WALSH; by his will, dated the 2d of August 1758, devised A larger legacy 

as follows: — " I grve to her (Elizabeth Curri/s) son, John Curiy, being given 
•• lOOCV. when he arrives at the age of twenty-one years, the interest of ^^ * '•?' *® 
•*■ which to be paid to his mother till he arrives to the age of ten years ; g^t/^j^ ^ 
*■ and then I desire my executors will take him and put him to a proper tame wUt, the 
** school for his education, and when he arrives at that age, I desire they legatee de- 
«• irill expend out of my estate 100^. a-year till he arrives at the age of ^^'^•^ to uke 
« twenty-one years ; and then I give him 5000^.'* ^*^^ (*' 

The question was, whether John Curry should take both the legacies,, 
«r only one. 

£*3 Mr, Madoch (for the plaintifis) cited the fourth case, put in [ *226 j 
Mr« Justice Aston*8 argument, in Hooley v. Hatton, (2) " As to a larger 
^ sum af^er a less, where they are in the same instrument, the two 
^ sums are not blended, but the legatee has two legacies ; and the heir 
f* most shew that the one was meant to be blended with the other, the 
** presumption being in favour of what is written." v. antea^ vol. i. 
p. 890. note. (2) 

No counsel were heard on the other side. 
, Lord CfiancMor decreed for the plainti£&. 

^t) See 1 Roper on Legacies, 491» &c.; and see die notes to iZie^ef v. Jl/brrifon, 
ifrw. 1 voL 389, &c 

(S} Sooley ▼. Hattan, anUa, 1 toI. 390. note, and S Dick. 491. Set the obsenradona 
» il;, 3 Ves. 292, 293, 294. 465, 466. and 5 Ves. 381. 



PiERSON against Garnet. [vku i, C. 

onfea, 38.] 
(Reg. Lib. 1786. B. fol. 553.) Lmain't Inn 

APPEAL from the decree of the Master of the Roils^ in this cause, The words, 
pronounced the 6th of March, 1786, (vide ante, p. 88.) on the point, *'itis my dying 
■rhether the terms used in the will were recommenaatory only, or im- '*![}'••'»* "* • 
perative, and raised a trust for the descendants of Ann Coppinger, v^tun) * 

Mr. Ambler (in support of the appeal). — Upon hearing the cause at ' 

the Rolls, his Honor was of opinion, that Peter Pierson is not, at pre- 
iflfit, absolutely entitled to the personal property of the testator. The 
sppellant contends, that his Honor ought to have declared him abso- 
lutely entitled. • 

The question is merely, whether the words before the Court amount, 
ID their natural sense, to a reconunendation, or whether they are im- 

( 1 ) See the Tarious references, antea, 38. especially Hariand ▼. TSiggt and Wynne ▼* 
'in$f aniea, 1 vol. 142. 179. Pushnan ▼. FCliter, 3 Ves. 9. and Morict ▼. Bp. Dur- 
lOVeB.536, &c 

jr peratiTe? 
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peradve ? If they are imperative, they must create a trust. In the 
mind of any persoQ, not in the profession, there could not be a doobt 
on the construction ; the only doubt arises from a prejudice occasioned 
by the edicts of the Roman Jaw, and from some cases in our law. lire 
decree is not to be supported on sound principles. His Honor did not 
himself think it so ; for he said, it was what the civilians call a duhr of 
imperfect obligation ; but thought himself bound by authorities, fbe 
Roman law did not allow these devises, otherwise than as trusts, whick 
arose from a practice which prevailed, by which persons were drawn in 
to give legacies upon false pretences ; therefore, the Roman law tsid, 
that the will of A. could not be the will of B. but in our law it standi 
the other way, — it may [*] be so. In the Roman law, they were d 
trusts, in our law they are not so ; the cases of the Rofnan. fav tfaoi- 
fore ought to be laid out of the question. In the Di^estt L. SOu 1 1. 
L 115« & 118. de verbis precariis, the words are, ** cupto de*p Cpt^itt, 
*^ credo U daturum^ exigo^ desidero uti des," These legacies, co asidei d l 
m such, were held captious, but were valid as trusts ; tfa^ Bomtm bv 
eught, therefore, not to be acted upon, as it proceeded on CJi^ ru]e» thai 
the will of A, could not be the will oi B. — I shall considcf » thmSan, 
what is the law of this Court. 1st. What is the natural. sense af ihi 
words? 2d]y, Whether the testator has used them in any other actne? 
Sdly, If so, whether his intention can take effect ? and ithhr, I thiil eft- 
quire into the cases which have been determined. 1st. The wtprds are 
not in their own nature imperative. A request implies a power liot H, 
comity. In this it differs from a requisition : the word» ^jrAtf , beil^ 
added to request, does not vary its nature as a request, althougk it maka 
k more earnest. It is only a means of converting it into a trtiat, if the 
legatee has a mind so to do. It is said, these words may be impeffatife, 
and if they are so, they must raise a trust. I allow there art^ eases ia 
which they may be imperative* but contend they are not so bere» Wcfdi 
of request to an executor, or to a trustee, are imperative ; so they are io 
the execution of a power : but these are the only instances. In CtoudeJn 
Vs. Pelham, 1 Vern. 411. the testator devised his personal estate to bu 
executor, willing him to -pay his debts ; the Court held, that the devisee 
fteing appointed executor, the request was imperative. So in the csm 
of a power, in Vernon v. Vernon, the 21 st of November, 1737, before 
Sir Joseph Jekyll, where B, Vernon, having a power to make -a jointurei 
covenanted before marriage, in consideration of his wife's fortune, to 
execute his power, and appointed certain farms for tliat purpose. After- 
wards, finding that the tarms would sink in -value, after the expiralisa 
of the then leases, so as not to be equal to the jointure covenanted for, 
he made his will, and thereby earnestly reouested that bis son would 
make up the wife's jointure 500/. a-year. Ihe question was, whetber 
the son was bound ? Cloudesly v. Pdham, was cited, and also a case of 
Mason v. Lindsay, where Lord Talbot had decided very differently. The 
Master of the Rolls said, the covenant would Iiave bound the teatator^f 
lands. Here Vernon had only a power. All parties intended the oower 
to be executed to its utmost extent; but the method they £*] made ose 
of deceived them. As Vernon might have directed the executioa of dit 
trust, the will was only ancillary to the. settlement. He therefore da* 
ereed the son to be bound. Thus far the cases go, but no further ; aad 
tlie reason is obvious. But it is said, that the object and the persons are 
in this case certain, [and that it was so considered in Harlandv. Tri^* la 
answer, I say, certainly if the fund and the person are necessary to give 
effect to any, the plainest bequest ; but do not give a meaning to words 
ef request idiich tney would not have if the funds and person v^ere un- 
certain. 
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sertain. The intention is the same in both cases. (2)] Tlie next question 
i8» Whether the Bishop meant to make it a trust* and if he did, whether 
fchat intent can be effectuated. If he meant it as a trust, he might have 
used proper words. He created a trust in Salt^ to pay the annuities, and 
irhen they were paid, there was to be an end of the trust ; therefore, if 
be did not create a trust for this purpose it was not for want of knowing 
bow to create a tfust. It is strange, if having first created a trust, he 
■hould afterwards be content with implying a trust from improper words, 
if he intended any trust to exist. The Court will not understand his 
wQI, 80 as to make him act inconsistently. It is only a trust, in case 
Pierson should die without children. If he meant a trust, he certainly 
would have made it apply whether he had children or not. He seems 
bnxious to give his property to Peter Pierson ; it is inconsistent to give 
it him in such a way that he will have no power of creating a jointure 
for a wife. If Peter Pierson has children, he takes the property abso* 
lotely ; can a trust then arise from his having no children ? But the 
lestator, in fact, has shewn no intention of raising any trust whatsoever. 
: Who are the persons to take ? All the descendants of Ann Coppinger^ 

Cvdns. whom the testator did not know. How can the trust, if created, 
executed ? — It is impossible. It is too uncertain who are the per- 
sons. The trust is impracticable. The uncertainty of it is apparent. It 
is so loose that it cannot be executed. The words, relation SLndJamih, 
in as certain as the word descendants. Why does the court in the 
fllMiymous case, 1 Williams, 327, [and in Edt/y. Salisbury^ 24th April 
I74O9 (2>)] say, that under the term, relations^ none shall take but those 
tAosre within the statute of distribution ; but from the objects becoming 
loo numerous under a larger construction ? So in Crossley v. f Ctare^ 
the 10th of AprU 1761, [*] where the devise was held good, in conse- 
%ttence of the restriction, << living near Sevenoaks^ in Kent,** and the rea- 
son given why it, otherwise, would have been bad, that it might be end- 
less. In the present case there are fifVy-two descendants of Ann Coppin^ 
ger^ before the court. — So of the word, familvi that has been held so 
vncertain as not to raise a trust. Hariand v. Triggy ante, vol. i. p. 142, 
the present case is full as uncertain : there may be five hundred descend- 
ants of Ann Coppinger, at the time of Mr. Pierson % death. It is uncer- 
tain also, who are to take ; whether those descendants who shall be alive 
lit the death of Mr. Pierson, or those who were alive at the death of the 
testator. The trust must not be executed in such a way as to be 
elusory ; it therefore will not be sufficient to give eac6 descendant some- 
thing : — but he cannot discover who are entitled. If he gives the whole 
to one, except U. each, to such as may appear to be descendents, it will 
be no execution of the trust. The impracticability of answering the 
trust, stands on the same argument : how is it to be done ? If it should 
devolve upon the court, how can the«court execute it ? * How shall they 
examine into the circumstances, who should take more, and who less ?-*- 
Suppose the devise had been to give it to the descendants of a remote an- 

f Croiile^ ▼. Clare [Ambler, 397.]— Testator devised his real estate to be sold, and 
tfM money to be divided between the descendantt of hi$ uncle Thomas Ince, now living in 
or abffut Sevenoakt, in ITentt or hereafter residing in any part of England, Sir Thomas 
Oarke said, if the word, descendants, had stood alone, it would have been equivalent to 
Atftrt, but that the other words shewed plainly the intent of the testator, and, therefore, 
all the penons coming within the description, must take a share, and decreed the money 
tm bm paid among the children and grand-children, but a great grand-child, bom afttr 
the date of the will, was decreed not to take. 
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(2) This port is substituted in Mr. Brown*s copy for the words, <* but the object being 
•' certain, does not create a trust in that case.** 

(3) Firom Mr. Brown's copy. 
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1787. . ccttor ; it would have been utterly impracticable ; it is not much less «o 
here : the testator could, therefore, never mean it, and if he did, hit 
intention cannot be performed. The gifl is to Peter Pierson, his execu- 
tors, administrators, and assigns ; the limitation afterwards is mere blun- 
der : like that in the will of Dr. Chandler, Bishop of Durham, where he 
gave the lands to be purchased by the money arising from some o£ his 
securities, to RicJtard Cavendish for life, ancf aflerwards gave the same 
to him in fee, (vide Leslie v. the Duke of Devonshire, ante, p. 187.) 
Here the tesUtor meant to give the absolute property to Peier Pierson. 
Sdly, With respect to the cases which have been determined* — In the 
case of Bland v. Bland^ Lord Hardvoicke said, that the words were not 
sufficiently strong to raise a trust. Words of request, might leave the 
subject in the discretion of the party. The words *< so mu^ as he shtmii 
die seised of,** shewed Sir John Bland might dispose of what he pleased. 
C •SSO ] The case came very [*] near the Attorney General v. Hall. There w» 
no power given to Sir John Bland but what flowed from his intereit, 
therefore it was no trust. In the Attorney General v. HaU, Fits. 314, 
tlie court held the limitation over void ; that the power to dispose of the 
whole resulted from the devisee's interest. In the present case^ as ia 
that, there is nothing lefl; it is like a remainder after a gift in fee. Hit 
Honor admitted Cunliffe v. Cunliffe to be against his decree ; but said, 
the Lords Commissioners, in delivering their opinion, rested uponBUud 
V. Blandy and Pynsent v. Pynsent* The Lords Commissioners, in thift 
case, referred to Bland v. Bland, and to the Earl of Kinnoul v. the Dub 
of Bedford, where the devise was held not to raise a trust. In CitMft 
v. Cunliffe, the sugar-house was not given for any deflnite time ; so tnH 
there was great ground, from that circumstance, to argue that it was 
meant only for life : here the devise is to Peter Pierson, his executon, 
administrators, and assigns, which repels that argument. His Honor 
thought Bland v. Bland no authority ; and therefore, tliat Cunliffe v. 
Cunliffe, bein^ founded upon it, was not. But I do not know any case, 
on the other side, that such words will create a trust, though they will 
operate upon a trust when created. Harding v. Glyn, 1 Atk. 469, m 
incorrectly reported ; the court only determined that it was a limited 
power, in the Duke of Marlborough v. Lord Godolphin, in 1753, the 
codicil was, *' mv further will is, that the legacv to my dear wife shall ., 
be for her life only, then to be distributed as she by deed or will shall 
direct." Lord Hardwicke said, it was as strong a power as could possi- 
bly be given. 

Lord Chancellor (without hearing counsel in support of the decree).— - 
I see no great reason to doubt the propriety of the rule laid down by the 
Master of the Rolls, Where the object and the person are both certaiO) 
the rule must be adhered to. The only question in Cunliffe v. Cunliffe^ 
was, whether it fell within the rule. Where the words " peto, rogo, optOt 
des,** Sfc* occur, they make a designation of the object, and the property 
must be applied according to that designation. In this case, the devisee 
only takes an estate for life in the produce of the fund. The intention 
of the testator was, that, if he had children, he should take an absolute 
power of disposal ; if not, it should go to the descendants of his aunt. If 
the word used had been relations [*] it would go to those within the 
statute of distribution*; but, under these words, it will go only to such 
relations as are descendants, which is still more limited. The decree is 
right; for the devisee may obtain an absolute power, and then there will 
be an end to it. 

Decree affirmed. 



C*281] 



f* IK THE Court of Ciiancehy. t231 

.1787. 

Hill against Chapman. 

/XT T? A \ Lincoln* t Inn 

(No Entry.) ^^^^ j^^ ,,^ 

4NSFIELD moved, that an order of reference to the Master, No allowance 
nsider of a proper allowance to an infant, should be varied, by *° * parent for 
be allowance to be from Christmas last, instead of from the ^J^J^"§,*" 
reference. He stated, that the father of the infant was only Jime past rn 
It on half-pay, and could not maintain the infant. 
niel consented. 

Lord Chancellor said, — The maintenance never can be from 
L It is the duty of tlie father to maintain his child, and the 
cannot be so ordered as to pay him for maintaining the infant 
time. The Master, if he sees the pressure of the parent's cir- 
B, may consider it in the rate of the allowance, but cannot 
lowance for the time past. (1 ) 

Motion refused. 

9 however, long been settled to the contrary (see 6 Ves. 425. 454.) ; and 
t will not only allow maintenance for the time past in a proper case, for it 
at all, but will dispense with any reference as to the father's ability, where 
isonably evident, or where there is a great disproportion between the large 
e infant, and his father's circumstances. See the note to Hughes v. Hughet, 
587. 



Cooper agaifist Douglas. [ *2si ] 

( Reg. Lib. 1786* A. fol. 608.) {^'T'?'? ^T 

CELL y, by his will, made in the year 1766, gave the sum of Legacy lefUto 
to trustees, in trust, to lay out the [♦] same in South Sea or -^; on marrying 
ities, to apply the same as therein mentioned. He then gave '^''^ co"**"*, 
[lis cousin Susannah Douglas, (now Susannah Cooper, and a „-^g interest 
with her husband,) to be paid to her within three months after to be paid at 
ge, provided she should marry with consent of Archibald 3 per cent. 
er father. If she should not marry with such consent, jt was The executrix 
to the persons claiming the former 4000/. and until marriage, !?^J* ^' '" 4 
. the interest, at the rate o£S percent, to be paid to Susannah conveys to 
id appointed \_Mellory Wind] executrix* trustees in 

w 1767, [^MeUory Wind] (2) laid out the 4000/. in the purchase trust to pay 
>. stock, and conveyed the same to trustees, in trust to pay 5w- ^f l^pcy» 

isdas 4000/. with interest at the rate of 3/. per cent, per annum, T^^ ^/^^ ^• 
X 1 •-.... *i A • " *^ interest, and to 

the sjirplus mterest to the executrix. p^^y ^^ turplut 

f Wind aflerwards intermarried with Thomas Blunt, and, after interest to her. 

!, with the Rev. John Gibbons, the original defendant. She This is not a 

the 10th June 1780, having by her will made the said John good appro- 

e executor and residuary legatee.] STS^ hLv- 

ing sunk in 
value, the executrixes estate shall make it good. (1) 

rey v. Askew, anUa, 58. and 1 Cox, 241. S. C. Green v. Pigttt, 1 voL 103. 
noes in the notes, especially Burgess v. Robinson, 3 Merivale, 9, 10. 
beradons and additions between brackets are Mr. Brown's corrections in his 

M Susan" 
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Susannah Douglas afterwards intermarrying with the co-plaintiff 
ConpeTf and the stock purchased turning out not to be equal m value to 
4000/. they filed the present bill, stating the marriage, and a settlement 
previous to it, and that the stock purchased was not equal in value to 
the legacy ; and praying that Gibbons, the husband [and representatiTe] 
of the executrix [^meUory WincT] might transfer to the trustees in the 
settlement, to the uses thereof [the said 4487/. lis. Bank annuities, anj) 
for an account of and to be paid] the difference between the prevent 
value of the stock purchased and the 4000/. legacy. 

[In 178S t/oAn Gibbons died, and the cause was revived against hji 
representatives.] 

The cause came on to be heard in the year 1784. The question ?ai^ 
whether the laying out the money in the funds, and conveying the 
same to trustees for the bene6t of Susannah Douglas, the legatee* wai i 
valid appropriation, binding upon the plaintiffs ; when it was decredi 
that the.stock purchased should be transferred to the [accountant-genefil 
in trust in the cause,] in part [satisfaction of the legacy of 4000^ j and it 
Was referred to the master to [take an account] what would remain due 
to the plaintiffs after such transfer, [for principal and interest of the fltf 
legacy.] 

The Master made a report, and the cause came on upon further dI^e^ 
tions, when it stood over, in order that it might be reheard on the poiyt 
of the validity of the appropriation. 

[*] Mr. Mansfield and Mr. Mitford (for the defendants) now contendcA 
that the legacy was laid out by the executrix in the same manner tfaH 
the court would have ordered it to be, if there had been a suit; thttit 
was invested at the price stocks bore at the day, and a declaratioo of 
trust made, without any fraud ; and that, in the witnessing part of the 
deed, it was expressly transferred '* to, for, and upon the trust dedired 
in Kelly s will ; ' that being thus irrevocably placed in the hands of the 
trustees to those uses, whatever might happen to be the event, the stock 
was become the property of Susannah Douglas, and she must abide its 
rise or fall, as she would, had the appropriation been made by the court, 
as in the case of Green v.Pigot, (anter'voL i. lOS.) and that it would k 
peculiarly hard in the present case to throw the loss upon the estate if 
Mellon/ Wind] the executnx, who had done what was right in p0^ 
Tormance of the trust reposed in her. 

Lord Chancellor.'-' The question is, whether the legacy W$b tak(;p 
out of the testator's property. The uses declared by the deed sgrt t]L* 
pressly to pay the legatee 4000/. with interest at 3/. per cent, and to pj 
the residue of the interest to the executrix. If a legatee has the lW9 
anticipated, he must stand or fall by it ; but then he must have tbeimpit 
sum. When the court appropriates a legacy, it orders a sum equal to k 
to be laid out ; but I do not remember any case, in which the court hs 
done so, and given any part of the intermediate interest to another penfl|i 
The executrix could not take the surplus interest. 

The money mOst remain in court, subject to the application of dM! 
parties ; and it must be referred to the Master to enqiure into tijesci' 
dement, and to whom it shall be paid. 



h? THE 0>L.']:T OF Chancery. gjjS 

1787. 
StitAtTOM against Best. 

(Reg. Lib. 1786. B. fol. 593. b.) . ^^^^Xi 

C-HEARING of] a decree made by the LordChancellor, the 26th Settlement to 
r February 1783. permit •« all 

letition of re-hearing was very long, stated several deeds and wills, ^"^ every tlw 
ed several questions, but the only material one, [*J and which ^nl'lfec^to 
>w received any decision, the others being waved on the part of them and their 
ellant, or acceded to on the parts of the respondents, arose on heirs for ever;" 
lement upon the marriage of William Livht, the appellant's grand- they are joint- 
with Susannah Broderip, his grandmother, datea the 11th and tenanu,not 
October 1738, whereby WiUiam Light conveyed to trustees, and co^^^**/!) 
ars, one moiety of his manor of Baglake^ and other premises, in 

the following uses, viz, to the use of himself till the marriage r *234 1 

take place; and from and afler the solemnization thereof, in 

permit him and his assigns to take the rents and profits for 99 

f he should so long live; and after his decease, to permit hii 

d wife to take the rents and profits for life, for her jointure, and 

of dower ; •* and after the decease of the survivor of them, upon 

CI permit and suffer all and every the child and children of the 

f the said William Li^ht, begotten on the body of the said 

ah Broderipy to take the rents, issues, and profits of the said 

«, to them and their heirs for ever, in such shares and proportions 

aid William Light, by his voilU duly executed in the presence of 

vt more witnesses, or by any other deed or 'writing, signed and 

n the presence of two or more witnesses, should direct, limit, or 

;; and for •want thereof, in trust, to permit and suffer aU and 

vch child and children, so to be begotten as aforesaid, to receive 

:e the rents, issues, and profits of the said premises, to them and 

rirsjbr ever; but in case there should be no child or children o( 

d marriage, or in case such child or children shall be all dead 

t child or children of their bodies to be begotten, living at the 

s of the survivor of them the said William Light and Susannah 

snded wife, then in trust, for the heirs and assigns of the said 

n Light for ever," 

re were issue of the marriage John Light (the eldest son, since 

ed) and several other children, only three of whom survived Wil* 

id Susannah Light, viz, the defendant Henrietta Harriotta Best, 

intiff Hester Eleanor Stratton, and William Light, the appellant's 

who was born after the settlor's decease. 

settlor made his will, dated the 2d of January 1747) -and also a 

, dated the 19th of March 1747, by which he gave [*] his [ *2S5 ] 

»n-house at Baglake to his wife for life, but neither by his will, or 

lier writing, made any appointment as to the shares his children 

;o take in the premises at Baglake, in the events that afterwards 

led. 

question before the court, upon the formed hearing of the cause, 
whether, under the settlement of 1738, Henrietta Harriotta Best, 
* Eleanor Stratton, and William Light, took as tenants in common, 
oint-tenants ; when the Lord Chancellor declared, that, according^ 

true construction of that settlement, the estates comprised ib the 
[lent were to be considered as settled on the children oF the' mar- 

(1) 8ei tbe note to Perkins v. Bayntoht ataea, 1 vdl. 118. 

M 2 riage 
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1787» riage in joint-tenancy, subject to the power of appointinc;nt by will, 
^_,-\ i_ ' which was declared not to be executed by the will oi tiie settlor, 
- SriiATroir William Light, the posthumous son of the settlor, being dead since 

against the decree, intestate, leaving the appellant, his only son and heir at law, 
.^.^* , he, thinking himself aggrieved by the decree, presented his petitioned 
rc-hearing to the Lord Chancellor, 
The. case was argued in faster term. 

Mr, Mitford and Mr, Luders (for the appellant, WHUam SiratUm 
Dundas Light). — The original bill insisted, that tlie plaintiff Hater 
Eleanor Straiton, the plaintiff William Light (the defendant's late father,) 
and the defendant Henrietta Harriotta Best, as the surviving childnsi 
of William Light the father, were entitled, as joint-tenants in fee-ttinple 
under the marriage-settlement, to the manor of Baelake ; and the 
decree having declared them to be so entitled, the appelhiDt is aggrieved 
thereby. 

When the cause originally came on, the first question arising upon the 
.settlement was whether the children, in default of any appointment bj 
Light the father, took estates as joint-tenants, or as tenants in conunoB. 
The estates are conveyed to trustees, to the use of the father for 99 
years, if he should so long live, remainder to the wife for life, remainder 
to '^ permit and suffer all and every the child and children of the mar- 
riage to receive the rents, S^c. to them and their heirs for ever, m 
[ *286 ] [*] such shares and proportions as William Light should by will or deed 
appoint.'* It is certainly clear, under this clause, the father had no 
power to appoint the estates, but only the shares the children were to 
take. *' And for want thereof, to permit all and every such child or 
children to receive or take the rents, 8fc. to them and their heirs for ever." 
The decree has -determined that the children took in joint-tenancy^ not 
tenancy in common : we are to argue, that they took as tenants in 
common ; and £his we think will appear, by comparing the clause itself 
with the preceding and subsequent clauses. -The subsequent clause ii, 
" In case there should be no child or children of the marriage, or in 
case such child or children should be all dead without child or childrea 
of tlieir bodies to be begotten, living at the decease of the survivor of 
them the said William Light and Susannah his wife, tlien in trust fior 
the heirs and assigns of the said William Light for ever." This is in* 
consistent with the idea of a joint-tenancy. The purpose of the settlement i 
was to make a provision for all the children of the marriage, and it mul | 
have been intended to make as beneficial a provision as possible. Under ^ 
the first clause, they w ould take as tenants in common. The intentioa 
of the second clause was to regulate the proportions, not to turn them 
into joint-tenants. Th e estate is first given in shares and proportiom; 
then the father is to regulate their shares; then the settlement directi 
how the rents and profits are to be paid, if there be no appointment. 
The second clause makes no new provision. The heirs ^nd assigns of 
Light are not to take till all the children of the marriage were dead 
wittiout issue : it was therefore intended that the children of a child who 
should die in the life-time of Light or his wife, should be let in to.take; 
and in order to effectuate this purpose, the children must take as tenaott 
in common. One word in O^e settlement implies this intent very 
strongly ; it is the word everj/ ^ which implies, in a degree, several^* 
that each shall take something to him and his heirs for ever ; and toe 
same word being repeated in the econd clause, where it was unnecessary 
if they were to take as joint-tenants, shews the intention to be» that m 
children should take in severalty The course of recent determinatioos 
% against estates in joint-tenancy, and to favour tenancy in common ; 
and the court has taken hold of any words it could for that purpose, 
wherever it was possible to discern an intention tha the estates should 

be 
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common, [*] and not in joint-tenancy. In L,€toin v. Cto> Cro. iVsY. 
{96. the court held a devise to two, and their heirs equally, to be '^ ■ -, -l_.-^ 
)cy in common. And the intention, if clear, must bind as much in Strattqw 
nstruction of this instrument, as if it was the case of a will. Even agaiiut 
instrument at common law, if the intention be clear, though the ^*"* 

are doubtful, it shall take its operation according to the intention, [ *237 ] 
lam's case, 5 Co. 7. From hence I argue, that if the intent was, 
ley should take as tenants in common, they shall take so, although 
>rds were otherwise. Rut it may be objected, that, although 
¥ords in a will may be construed to make a tenancy in common, 
innot in a deed to uses. In Fisher v. fVigg, 1 Williams, 14. it is 
;hat deeds to uses are to be construed according to the intent of 
rties, so as it be not contrary to law. Mr. Justice Gould, in that 
;ited 19 H. 6. T^. to prove this; he also cited, 2 Roll. Abr. 67*, 
V y. Brookes, and Synith v. Johnson ; and although in that case of 
V. fVtgg, Lord Chief Justice Holt was of a contrary opinion, yet 
)een acted upon and recognized as an authority by Lord Hard* 
in Rigden v. Vallier, 2 Ves. 252. In the present case, if there 
lothing else to mark the intention, the last clause would correct 
seeding words, and give the children a tenancy in common. In 
▼. Heath, 2 Atk. 121. the word respectively was held sufficient to 
a tenancy in common ; so in BUsset v. Cranxvell, Salk. 226., 
illy to be divided*' had the same effect. Words which qualify the 
before given are to be construed according to the intent, GoodtitU 
tSy 1 VVils. S^l. Another reason why this cannot be a joint- 
j is, that the estates of joint-tenants must all commence at the 
ime, which could not be the case here, as the posthumous child 
lot take at the time the estate vested in the living children. Basset 
tet, 3 Atk. 203. A posthumous child can take nothing till his 
Deeds, under the statute of uses; are construed as wills, Shelleys 
. Coke. In Boys v. Rowell, 1 Levinz, 232. a deed of trust to 
e profits to three, in equal manner, and then to convey the in- 
tce in like manner, was held to make a tenancy in common, as 
18 if it had been in a will. Ever sinee the case of Lennard v. the 
f Sussex, down to Bagshatv v. Spencer, the court has been 
ible to the intent of the party in the construction [*] of trusts^ [ •238 ] 
is favour is still more to be expected in the construction of mar- 
lettlements, Ellison v. Airey, 1 Ves; 111. This was a general 
provision ; it is impossible a posthumous son should be intended 
excluded ; he must, therefore, be supposed to be within the pro* 
as in Miller v. Turner, 1 Ves. 85. In Rigden v. Vallier, the 
principle is laid down ; there, in a deed in consideration of natural 
id affection, lands were given to two daughters and their heirs for 
squally to be divided between them, and it was held«that they, 
enants in common, from the nature of the provision by a father 
children. The most favourable construction will always prevail, 
>urt of equity, for children taking as purchasers under a marriage- 
lent. 

Morris and Mr. Scott (for the plaintiffs) Mr. and Mrs. Stratton, 
Mansjield and Mr. Graham (for the defendants) Mr. and Mrs. 
- First, with respect to the point of joint-tenancy. — The objection 
from the word every is of no avail ; that word is used in all cases 
joint-tenancies are raised ; supposing the words giving a power of 
tment, had even been express, as tenants in Common not as joint- 
I, that would not have affected the clause upon which the question 
for the former clause never operated, the father having made no 
tment, the will not operating as one ; it therefore came to the 
uent clause : '' and for want wereof, to permit all, and every such 

M 3 child 
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1787. child and children, to take the rents, Sfc. to them and their h^is^fer erer,* 
' _ \ ■ ^ not in shares and proportions, not equally to be divided, or accompanied 

Strattok by any words to make a tenancy in common ; without such modificatiooi 
againtt the words, ex vi terminorum, carry a joint-tenancy, which U the M 
^"'' estate, known to the law : tenancy in common has been only introduced 
to serve the intent of testators. — The cases cited are all upon wills, not 
upon deeds. In the case of formal deeds, they have always been con- 
^dered as formed upon sufficient deliberation, and not open to the coo- 
i|truction of intent as in the cases of wills, andof Uie declarations of uio 
of copyholds, (which have so lately been considered as taking the con- 
struction of wills, that the first case of the kind is in Wilson,) where {an 
.the purpose of preserving the intention of the parties, the words *^ equally 

[ *2S9 ] *^ to be divided*' have been construed to raise a tenancy [*] in couunoa. 
When the court, on the other side, have considered deedia to uses, M 
.taking the construction of wills, they have rested upon & doctrine whick 
has been long exploded. There In not a doubt, that a gift to A^ with 
with remainder to the heir of the body of A. in such a deed, would nov 
hot make the heir take as a purchaser. But it would be very doubtfiil, 
whether the words used in the settlement, even if in a will, would make 
a tenancy in common. If they, in the first clause, had stopped at heifi 
for ever, without introducing the power of appointment, the children 
must have taken as joint-tenants. That t1)rows out the argument of its 
being a marriage-settlement, providing for all the children. But it ii 
contended, that, whatever construction arose upon that part, the sub- 
sequent clause will make a tenancy in common. The subsequent clause 
has precisely the same limitation as if there was no power of appoint- 
ment. It is contended, the intention could not be to make them joint- 
tenants, because a child might have died, leaving a child, and the estate 
might have survived among the other children ; but it roisht equally be 
contended, tiiat, if a child died before he could sever the jointure, it 
was intended he should not take his share from his brothers and sisteiSi 
Hie objection from the estates vesting at different times, is equally un- 
founded. They take at once ; the child in ventre sa mere is in the same 
Situation, as to the vesting of the estate, as a child bom. It is the 
common acceptation and daily practice, tliat these words^ without more, 
will not make a tenancy in common, and it is therefore recommended i& 
the TouchstofiCi and by Mr. Justice Blackstone^ to insert the wordSy *' ss 
tenants in comipon, and nbt as joint-tenants," wherever that il.tbs 
intention. 

Mr. Mitford in reply. — The intention of tlie parties is to be xxmsidered 
throughout in the construction of these deeds, and, from the whole, the 
intention is perfectly clear. The distinction between conveyaoces tt 
common law, and conveyances to uses, is taken in Sammeis caie 
13 Coke, 54. and, though it has been asserted, that the position, thst 
deeds to uses are to be construed as wills, is exploded, yet it is not so; 
for Lord Hardwicke in Rigden v. Vallier has expressly said thci dis- 
tinction subsists with respect to words of regulation or modification of 
the estate, though not to words of limitation; so that the wordsi^^off 
[•240] [*] and even/, and eqtially to be divided^ would still create estates, in 
con^mon. The estate was meant not to go over whilst there. should be 
a child of any of the immediate takers ; that could not be u^lesftjtbere. 
was a descendible interest, otherwise it would depend only on thf ,sui^ 
vivor dying, leaving or not leaving a child. 

Lord CAance/for. — The. executory devise, over to. the, heirs <rf the 
father was to take place when all the children were.dead without leaving 
ahy child ; therefore, if A took, and died leavm^ children ; Bl took. and. 
died also leaving children ; C. took, and die4 without child; the.clildrea. 
of ij. and J9.,muh ti^e bij(br^ tb^jhf^u-s of the /ath^r. l^f .d«^ptiaD 

of 
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of the setUementisthat it neither provides for, nor excludes, the children 
of children, daring the interval from the death of the survivor, till the 
executory devise takes place. The question is, whether the giving the 
ertate this way can be supported; and whether deeds to uses, in the 
nature of wills, should be construed so widely as wills have been. I 
should be sorry to give into this, for I think no good has been done by 
the wide construction of wills. 

It stood over to amend the pleadings. 

The cause came on again at Lincoln s Inn Hatt^ on Saturday the 14th 
of «/tf/y, when the Lord Chancellor said, that whether the settlement was 
to be considered as the conveyance of a legal estate, or a deed to uses, 
would make no difference, and that the vesting at different times xjoould 
noi prevent its being a joint'tenancy (2) ; he therefore continued of his 
former opinion. Decree affirmed. 

(2) *« Duboii ▼. Dm/w, and Sedgwick ▼. DuhoiSf 29th JjrrU and 22d June 1729. — 
" Power in setUement to appoint to use of children of marriage, in such proportions 
"■ for such estates, and in such manner, &c. Father appointed by tvill, to all his 
** cliildrea born and to be bom, and to the survivor of them and their heirs. Childr^ 
•♦ entitled by wfll as joint-tcnanu. In EiUot v. Jeki^U, and tFUOams v. Jekyli, 2 Ves. 
"* 691. [9^4.] limitation to issue as purchasers ; they take as joint tenants. * — From 
Vord IUde9daU*B notes. 




[*] Cunningham against Wegg and Others. 
(Reg. Lib. 1786. A. fol.621, 622.) 

n ILL, by a member of Grays Inn, against the treasurer, benchers, 
■*-^ and steward of the Inn, for an account of monies paid for the re- 
newal of grants of chambers, and that the society might be decreed to 
renew the plaintiff's term in several sets of chambers. 

The plaintiff stated, that upon his first purchasing the chambers, the 
defendant Adams, the steward of the Inn, assured liini the terms should 
h^ renewed from eight years to eight years, upon payment of certain 
fines I that, notwithstanding this, the benchers had made pension-orders, 
that persons not renewing within a certain time should pay additional 
floes ; that he had tendered the former fines, which had been refused (2) ; 
he, therefore, prayed the society might be decreed to renew. 
' The defendants pleaded, that there are four law societies (enur 
merating them), one of which is called Grays Inn ; and stated it to be a 
Toluntary society, governed by benchers, who make rules for the regu- 
lation of'^the society, and the letting, ^c. of the chambers, subject to an 
appeal^ in case of disputes, to the Lord Chancellor and the twelve Judges. 
Mr. Attorney General and Mr. Lloyd (in support of the plea). — The 
societies for the study of the law are mere private voluntary societies, 
regulated by their respective benchers, and not liable to account in this 
court. Where two members have a dispute between themselves, the 
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Lincoln* s Inn 
HaU, July IG. 
and 17* 

A bill will not 
lie against the 
bencJiers of an 
Inn of Court, 
relative to tlie 
renewal of /i 
grant of cham- 
bers, (l) 
Piea allow- 
ed.(l) 



^ O) Mr. Beames, in his Elem. of Pleas in Equity, p. 78. refers to J 
il^Wfer, 3 P. W. 511. Sel. Ca. Ch. 55. and Mosel. 189. Rex v. Gfav** Inn, 



Rakettraw t, 
Doug. 353. 



and Wyatt*s Prac. R^. 269. The pica in the principal case is accurately stated in sub- 
aUnce above ; and it b set out at lengtli as a precedent in Mr. Beames* work, Appendix, 
p. 325. 

.£2) And he allied that tha benchers, or some of them, directed him, if he thought 
hTmaelf aggrieved, to seek his remedy in the Court of Chancery ; and ordered their so- 
licitor to send the pUintifT the names of the several benchers of tlie society. To these 
allegations the defendants put in an answer. Fide Beames*s Elem. Pleas, 328. See 
aajp tha pout intcttdcd by th^ise 'statements, 2 P. W. 511, '5l2. and in the argument 



M i 



benchers 



24k 



1787.. . 



cuvkinohax 
Wbgc. 



[♦242] 



Cases. Aroukd anu Determined 

benchers are. the proper forum to* decide it. Where the diMpute is te« « 
tween the society and a member, the appeal is to the twelve Judges* 
There is no instance of any of the courts interfering, either with respect 
to calling to the bar, or the interior government of the society ; on the 
contrary, the courts have always refused to interfere, 1 Kebfe, 1S5. — 
Boomian's case, March, 177. — 2 Williams, 511. — Hart's case» Dougl. 
340. 

Mr. Mansfieldy Mr. ScoU, and Mr. Richards (for the plaintiff). — Thi« 
plea cannot be good as a plea to the jurisdiction : it avoids the jurisdic- 
tion of this court, without pointing out [*] another forum ; for it appears , 
that, in all questions, the first forum is the bench itself, and there is an 
appeal, only, to the Judges, who have no original jurisdiction. The 
cases, so far from shewing that the courts will not entertain a jurisdiction, 
rather prove that they will. In the case in Keble, some of the students, 
had taken possession of the chambers by violence ; the Court put the 
benchers into possession; and then told the students, they might go to 
the domestic forum. In the case in March, it was fin applicattoo for s 
man4amu8 : it was refused, because there was nobody to whom the writ 
could be directed. Rakestrato v. Brewer, in Williams, proceeds- on a 
strange ground, that the benchers had referred Uie parties to the court 
of equity. (3) It is true, in matters of discipline, the bench is the proper' 
forum ; so, in colleges, the society regulates all matters of disciphne, 
but, in matters of property, the ordinary jurisdiction take^ place. In 
the law societies, and particularly in Grays Inn, many of the chamben 
are freehold. This bears no resemblance to rooms in the universities; 
they must be subject to the ordinary jurisdiction. It is impossible to go 
to Uie Judges : how should they decide upon the rights of individuals? 
and, if they decide, how can they enforce the execution of their sentence? 
What officer have they, in the present case, to take the account ? Whsf 
remedy can they apply, if they should think the plaintiff entitled to have 
his money returned ; can they take the defendant's goods in execution ? 
It is impossible they should exercise the jurisdiction. The plea ought 
to point out a competent forum ; and, not having done so, it must be 
over-ruled. 

Lord Chancellor* — It is a good plea. There is no instance of a suit, 
either relative to the discipline, or tne property of chambers, in an Inn 
of Court. The defendants say, as far as they have acted, they are liable 
to the jurisdiction of the Judges. It Is a claim among persons havingr 
privilege; therefore, this is not the proper jurisdiction. 

Plea allowed. 

(3) Sec the preceding note. 
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[*] Stone against Theed and Others. 
(Reg. Lib. 1786. B. fol.689.) 



JMcoln*t Inn 
JJaU, July 17 

^.h«Ting given CHARLES WODNOTH, by his will, dated the 20th of May 17W, 
his real, lease- ^ devised (after payment of debts, Sec.) to the defendants Thied and 

hold and per- ^ * "^ > ^ i 

sonal property, 

(Which leasehold was bishop's leases, renewable J as a general fund, charged with annuities to trustees, to 

pay rents and profits to B. for life, with remainder to the plaintiff; the fines for renewing the Itatm 

(which he directed should be renewed) arc to be paid out of the whole fund, not apportioiied betwetn 

the tenant for life and the remainder- woman. (1) 



(1) See note (I) in the next page. 
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Bqx9 their- executors, Sfc. all his real estate in Thomborough^ in the* 1787* 
county oiBuchf and hits third part of divers messuages, lands, and here- 
ditaments in the parish of Westburt/, in the county of Somerset, called 
WeUbury Park, neld by lease for lives under the Bishop of Bath and 
Wells, and aU benefit of renewal of such lease, and all his other real estate 
whatsoever, and the remainder of his personal estate, in trust, that they^ 
Euid the survivor, and the heirs, executors, Sfc. should, out of the rents 
and profits of the said premises, and out of the interest and produce of 
(lis personal estate, pay to the defendant Serena Wodnoth, widow of hia 
[ate brother Edward Wodnoth, an annuity of SO/, a-year during her life, 
nnd in trust to pay the rents and profits of the same premises, and the 
Interest and produce of his said personal estate, to his sister Ann Wod- 
fU}ik during her life, and, at her death, in trust, to pay an annuity of 
100/. to his niece, the defendant Bridget Wodnoth, for her life, but if she 
married Thomas MUburn, then residing at the town of Buckingham^ 
then he revoked the said annuity. 

And upon further trust, that the said Theed and Box, and the survivor, 
should pay the remainder of the rents and profits of his said real estates, ' 
and. the interest and produce of his personal estate, to the child or chil- 
dren (if more than one) lawfully begotten of his'said niece Bridget Wod^ • 
noth, for their support and maintenance 4uring the minority of such 
child or children, at their discretion, and to convey the said real estates, 
and pay the principal of his said personal estate, to such child or chil- 
dren (if more than one) equally, if only one to such only child, when ^ 
they should attain their age of twenty-one years ; and in case the said 
Brunei Wodnoth should have no child or children lawfully begotten, or 
if such child or children should die before tlie age of twenty-one years, 
jfithout leaving any child or children lawfully begotten, in such case in 
Crust to convey the aforesaid lands and premises, and pay his personal 
estate to the plaintiff Catharine Lowndes Stone, or, if she was dead, to 
her children equally, [*] and if only one, to such only child ; and he di- [ *244*] 
rected that his said trustees, or the survivor, S^c, should, from time to 
time, renew the lease, and add new lives to his es^iate at Westburu Park, 
if they could obtain such lease. And he likewise empowered his said 
trustees to place out at interest the overplus of the rents of his real and 
leasehold estates, and his personal estate, in government or real securi-*. 
ties, and to change and transfer the same in such manner as thev, or the 
survivor, S^c, should approve. And he appointed the said Theed and 
Box executors, and gave them 150/. each for their trouble. 

In Hilary term 1784, the plaintiffs filed their bill against all the de- 
fendants except GUes, stating the will of the testator Charles Wodnoth, 
aod that he died in February VJIS — That the said defendants Theed 
and Box had proved the same in the prerogative court of Canterbury — 
That Ann Wodnoth, the testator's sister, died in August 1780, having . 
made her will, and appointed the defendants Methold and TA^e^/ joint- 
executors, who proved the. same — That on the death of the said Ann 
Wodnoth, the plaintiff Stone became entitled to the residue of the real 
and personal estate of the testator, subject to the charges and contin- 
gencies in the said will. The bill then prayed (amongst other things) 
that the wiH of the testator Charles Wodnoth might be declared to be . 
well proved and established ; and that, in case any of the persons on 
whose lives the said renewable leases were held were dead, or should die, 
that the defendants Theed and Box might insert a new life or lives, with. 

(1) See the notes to Pickering v. VotoUSf anUa, I voL 199. WhiU v. WhiUf 4 Ves. 24. 
5 Vea. 554. and affinned on appeal, (with an additional direction,} 9 Ves. 554, &c. and' 
Lord Eldon\ judgment, ibUL particularly 557, 558. Et vide Lord Mtmifort ▼. Lord 
Ccdogan, 17 Ves. 485. and AUan ▼. Backkotuei 2 Ves, & Beames, 65. 
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the approbfttioti of the Master, aAd that the expence thereof should be 
paid out of the testator's estate. 

Oh the 25th of Noventher 1784, the c^use came on at the Rolls, when 
his Honor declared the will to be established, and referred it to the 
Master to take the proper accounts, and ordered a sufficient part of the 
personal estate to be set aside for payment of the annuities ; and it being 
alleged that one of the lives in the lease had dropped since the testator's 
' death, and that a new life had been added, it was ordered that the Master 
should enquire what fine was paid on that occasion, and whether the 
pajrment of such fine, and the other expences of the renewal, was a 
proper disbursement by the executors. 
[ mS ] [♦] In October 1786, Bridget Wodnoth died without issue. 

On the 8th of February 1787, the Master reported he had taken the 
account directed ; and, among other things, he reported, that on the 
17th of May 1780, William Huiton died ; and the defendanu Theed 
and Box didC on the 27th of January 1781, pay for the fine on the re- 
newal of the leasehold estate, by inserting a new* life in the room of 
Huiiom the sum of 2221. \7s. lOd. 

BoodeSf another of the lives, had dropped in the summer 1786; bat 
the lease not being renewed, by the addition of another life, till the 2d 
of March 1787, the fine on that occasion could not appear in the report. 

•And the cause now coming on for further directions, the question 
w», out of what fund the fine, and other expences of the two renewab, 
should be paid. 

Mr. Seoit and Mr. Osgood contended (for the plaintiff) that the testator 
had in this case provided a fund, out of which the fines for the renewals 
ooffht to be paid ; that having directed his trustees to renew the leases, 
and afterwards to place out at interest the surplus of the rents of his real 
and leasehold estates, he meant that the fines to be paid upon the re- 
newals should, in the first place, be a charge on that accumulated fund. 
The cases on contribution proceed upon the circumstance of no fund 
being pointed out; there the usual mode in which the parties taking 
have been directed to contribute, has been, that the tenant for life 
should pay one-third, and the remainder-man the other two-thirds, 
Bimell v. IValley, 2 Ch. Rep. 21 8. Bailet v. Sprainger, Pre. in Ch. 62. 
Cornish v. Metv, 1 Ch. Ca. 271. The Lords Commissioners, Maynardy 
IQick, and Ravdinson, afterwards varied the rule, but the Court after- 
wards reverted to it again, although, in Vemey v. Verneyy 1 Vesey, 430. 
Lord Hardwicke observed, that Lord Macclesfield said, it was putting 
too low a value upon the life-estate. In that case, Lord Hardnicke 
went into a train of arguments to support a probable intention, in the 
testator, how* the fine should be raised, which is unnecessary in this 
case, the testator having; in fact, charged it on the fund of which 
661/* are now l^ingin the trustees* hands, out of which sum these fines' 
ooght to be paid. 
[♦246] [*] Mr, Hardinge and Mr, Graham (for the defiendants). — The 

Jiuestion is, whether the expence of the fines shall fall upon the estate 
or life, exclusive of the remainder. As a general question, it is of great 
importance, as no case hitherto has been determined, whether the first, 
or an intermediate, estate fihall be charged, without the reversion bearing 
it^ proportion of -the burthen. A gross inconvenience would arise on 
the mher side, as the estate of the tenant for life might be reduced to 
nothing in favour of a remainder-nran, certainly not more a favourite of* 
tlie settlor, as the estate for life is generally given as a provision for a 
pfnrent ' or a wife, and the remainder-man, frequently, is an absolute 
str^ger. The testator's intent, in such a case, cannot be, that the 
estate of the first may be rendered nugatory, in order to effectuate that 
of fthe latter. It is said the rents are the natural fund, out of which the 

fines 
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nes fof renefMra} are to oome ; but thtft is^ certainljv not so, i£ ifcit said 1787* 

rith reference to the estate for life. What is the pnnoiple upon whidv 

ontributionr proceeds? That it is for the benefit of ail the takers o£ 

he estate* that the J eases shall be renewed. If, then, the benefit is ta 

fise to all, the onus must fall upon all. But, against thia, it is urged, 

hot the tenant for life is under no necessity to renew ; and then tney 

ay» the contribution is a reward for his having renewed. All this sup* 

KMCS a real difference between the testator's having expressly directed 

fc renewal, or not having done so. . To which, we may answer, what Lord 

^ardwicke has observed in Vemei/ v. Verney^ that tlie intent of the 

eetator, always, is that the leases shall be renewed. In that case, there 

nas no. express direction that the leases, should be renewed; but Lord 

Hardwkke imposed it, and applied the rule of contribution. Tho 

loctrine was not new: the same thing had. been done in Lock V4 Lockj 

(Vem. 666. There is no case in.the.bnoks, where a. refusal on the 

lart of the tenant lOr life has been held justifiabJe ; nor has any differ* 

mce ever been taken, where the renewal has been by the direction of 

he- testator, or by the consent of the tenantfor life ; the same rale' of 

equity applies. in both cases. In Graham.y, Lord Londonderry^ in 1746^. 

b leasehold es^tate having- been settled, by marriage-articles, on the 

ointress, who was one of the lives in the lease, two renewals took place 

n her life-time ; she refused to contribute towards. the fines : the Court 

s&ecuted the settlement, and declared that, the leases having been re* 

lewed, one-third of -the expence [♦] should be borne by the tenant for [ •247 1 

ife, the other two thirds by the remainder-man. The question has been 

rented as if the rule had been overturned by the case of NigfUingaU y* 

Laivson (antCt vol. i. p. 4<40.). The determination there, only, was that 

he> person renewing shall be upon fair terms with the remainder-man. 

Fhe rule there laid down assists in settling the proportion between the 

;»arties. The analogy is very easily drawn between estates for lives and 

»states for years. If it was the case of a mortgage, the tenant for life 

iFOuid pay the interest, the remainder-man the principal. As, in 

Nightingale v. Lawson^ the value of the estates were taken as the rule 

if contribution, so the Master, in this case, may take the sum paid as 

;he value, then that the tenant for life lived so many years, therefore 

Tom thence he may draw the proportions. 

Lord Chancellor, — This is a gift to trustees, of three different funds, 
s» a freelrold estate, leasehold premises, and a personal estate, — to pay 
m annuity of 30/. a-year (S^c. as before stated). No disposition is made 
>f the accumulation. The question before the Court turns upon the 
the words ** I direct that my trustees shall, from time to time, renew 
ch^ lease, and add new lives to my. estate of Westbury. Park^ if they 
san obtain such lease;** and his having made the lease subject to the 
trusts. A beneficial enjoyment of the lease was intended to the several 
hres in succession. The first question is, whether this provision is for 
the purpose of the original trust, or for any other ; and, if so, to what 
legree, and in what proportion ; and there is nothing in the will to 
liminish the unlimited trust. I must consider the thing bequeathed 'to 
76 the subsisting lease, subject to renewal. Suppose this were the case 
3f an estate, to which an embankment was necessary in order to protect 
the estate : there could be no doubt that it was a clear indication that 
the first trust was to keep the estate productive, by embankment or other . 
btnitdings; or, in the present case, by a very strict analogy, by Jceeping,, 
tfie leases renewed. I think the terms of the will bind the trustees to 
I'pplythe funds of -the estate for that purpose. 2dly, The next question 
89 whether the. testator can be understood to have made a provision 
rlitdi might exhaust the es^it^ of the,^r8t tal^r. The. ai;gumeiiit upon 
lua part of the case is a fair argument, as to the construction of the will. 

The 
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1787, The testator's expressions are as strong as if he had said, exprewly, hg 
meant the lease to be kept up; [*] he must be understood to tMmBce 
the intent of a provision for the first taker, to the original intent of 
keeping up the estate. Where an estate of limited duration is ghren to 
one for life, the intent is, to give him whatever it shall produce during 
[ *248 ] his life ; and, in that case, unless there are strong expressions to sfaeir 
an intention, the Court cannot compel him to renew. But, where such 
a tenant has renewed, there the Court has said, that, the estate given 
him being, from its nature, capable of renewal, the lenant for lire, in 
renewing for his own use, would be making an unconscientious benefit 
of the estate. The case of Rurnford Market is the first and moit 
notorious case on this subject. The Court, therefore, thought of an 
apportionment, and that so much as the tenant for life took for himsdi^ 
he should pay for ; so much as he took for the benefit of another, he 
should be paid for by that other. The division which the Court origimfflj 
made of the burthen was found to be arithmetically strong, though the 
principle, that it should be borne in proportions, was right* Tkerefmt 
I thought it necessary i in the case before me, that the proportion skoM 
JoUavo the benefit (2); but that aU turns upon the tenant Jor life ml 
being suffered to take an advantage. (2) In tne present case, no advan- 
tage could be taken. The question then is, out of what fund it is to be 
paid. The whole is made a general fund. The whole is one trusty and 
the trustees are to use the whole estate according to the will. The 
whole fund (the rents and profits, the personal estate not being pro- 
ductive) must pay the expences of the trust. The produce of the whole 
must be first paid to the purpose of the renewals. 

(2) See Pickering ▼, Vowlet, antea, I voL 198, 199. and the note. Nif^itingak v. Lt 
MOHf Und, 440, &c. with the notes, 9 Ves. 557, 558, 559. 2 Vos. & Beamei, 65. 17 V 
485, &C. 



LutwYCH against Winford. 

It is no Ob. IfriLLIAM L UTfVYCH, Esq. by wiU, devised all his manors, ^c. 

jecti(montfae ^^ j^jg brothel^ Charles Lutaoych^ his heirs and assi^pM for ever^ 

dbmu (^ limd, cH&rged with die payment of several annuities and legacies. Charles 

9M by a ^^t*- Luixoych died in the fife-time of the testator, who dying, in 1773, with- 

ter, that more out issue, and without altering his will, his estates descended, subject to 

land is sold charges, to his three sisters, Elizabeth Luivoychy spinster, Ann Fazacherhff 

•**"*• ^^' widow, and Sarah Winford^ widow, as his co-heirs. 

owposes <5 C*] Elizabeth Lutwych being so seised of an undivided third part of 

the testator's the said manors, Sfc, the 21st of December 1773, made her will, and 

wilL (1) thereby devised her third part of the manors aforesaid, to George Ponelf 

r *24Q 1 ^^^ John Beardstvorth^ and their heirs, charged with a third part of the 

^ "^ mortgages and debts of her said late brother, and with such incumbrances, 

which Uien did, or might, at the time of her death, affect the same, to 

the use of her sister Ann Fazacherly for life ; remainder to the same 

trustees, to preserve contingent remainders ; remainder to the plaintiff 

WiUiam Lutwych^ for life, with several remainders over. And she 

thereby declared her mind to be, that, if at any time thereafter, and 

before the debts, mortgages, or other incumbrances, charged upon or affect - 

(1) See noie (I) to Prideaux y. Prideaux, antea, I vol. 287. referring to 2 Ves. Jon. 
Sii Et vide Holme ▼. Stt^nley, 8 Ves; 2. and TJotfd ▼. Js^^uh 9 Ves. 6S, 6S. 
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mg her said esMeSf should be paid ^ dischargedf and satisfied^ it lAbuld 
he thought necessary to sell and dispose of all or any part of her said real 
estates, it should be lawful for the saia trustees, with the consent and 
approbation of the said WiUiam Luivoych^ during his life^ &c. to sell all 
or any part of her said estates. She died the 21st of June 1776, without 
reTolung her said will. 

Ann Fazackeriyy on or about the 11th of July 1776, made her will, 
■nd thereby devised all her undivided third part of the same manors, S^c* 
to the same trustees, chargeable with their proportions of the said in- 
cambrances, and thereby declared her will to be, that if the trustees 
should, at any time after her decease, find it necessary, or think it 
advisable to raise by sale or mortgage of all or any part of her said 
estates^ any sum of money for the purpose of paying off and discharging 
att or any part of the mortgages or incumbrances afiecting the said estates, 
it should be lawful for them (with the consent of the persons who should 
be entitled to the possession of the estates) so to do ; and declared the 
trusts of the money so to be raised, tdtra what should be necesssory for 
paying the proportion of the incumbrances. Ann Fazackerly died about 
the 18th day of the same month of July, 1776. 

A bill having been filed, a decree was pronounced, that the incum- 
brances should be discharged by sale of the estates, or a sufficient part 
thereof; but all the parties apprehending that it would be for the benefit 
of themselves, and of those wno might be interested in the estates, that 
Ae whole should be sold, the estates were divided into twenty-seven lots, 
and sold upon [*] three days, nine lots in each day. On tne first day's 
sale, Mr. Thomas Cooper was the best bidder for all the lots (except 
No. S.) and on the second and third day's sale, he was also the best 
bidder for other . lots. Afterwards, by order of the 27th of February 
1786, he was discharged from his purcnase, and the estate ordered to be 
re-sold. At the re-sale, Bartlet Goodricky Esq. was the best bidder for 
lot 1. at 9250/. and reported as such, which report was confirmed,- and 
an abstract of the title laid before the Master. In the mean while, the 
purchases of the other lots having been confirmed, and so much of the pur- 
chase-money paid in, asy with the personal estate of William Luhvychy was 
more than tvas stifficient to pay the incumbrances ; Mr. Goodrich objected 
that circumstance to the validity of the title, insisting, before the Master, 
that more money having been raised, by the first sale, than was sufficient, 
the powers given to the trustees in the respective wills, did not enable 
them to sell any further parts of the estates. The Master reported the 
above facts, and particularly that Sarah Winfordy who was seised in fee 
of one-third of tlie premises, consented to the sale of the whole estate, 
and the parties interested were anxious that the whole should be sold, 
because part of lot 1. is an old mansion-house, which the devisee, being 
tenant for life, could not pull down, and the supporting of which was 
attended with a greater expence than the owner could bear. He reported, 
that the money paid in for the lots sold, amounted to 23,238/. \9s. 6d. 
to which being added 4,326/. 8«. 9d, the amount of the personal estate, 
produced 27,5651, Bs. 3d. which made a surplus of 6000/. more than 
was necessary to pay the incumbrances, and that, upon considering 
the matters stated, and the discretionary power given to the trustees, 
and that the whole estate was sold by the consent of the parties, and 
being of opinion, that the mansion-house is too large in proportion to the 
estate remaining unsold, he conceived a good title could be made). To 
this report the purchaser took an exception, insisting, that, under the 
circumstances of the case, a good title could not be made to lot 1. which 
came on to be argued this day. 

Mr. Scott and Mr. Richards (for the purchaser) objected, that the re- 
lale was not authorised by the decree. The discretionary power given 

t9 




X«CTWTCB 

againat 



[♦250] 




Cmes Arqukd and Dlzchmineo 

to tte ttlimeei to seU^ by SHuAeih LtUmych'h will, is tmly if it ihoiiM 
be necessary, htfore deott and mcumbranees C^] Jf^idt -^ it is lmi|rel' in 
Mrs. Faxocierli^s will. The porcfasser, fthhough desirous of complethig 
his purchase, is apprehensive that, under the circumstances of the casei 
a good title cannot be made, a great deal more of the estate having been 
sold than was necessary for the purposes of the wills. The sums paid 
in upon the lots where the purchases were confirmed amount to 6000/. 
more than sufficient to pay the incumbrances ; so that although thert 
was an order for a re-sale, all the purposes of the sale being more than 
answered, the order should not have been made, but a stop put to tkt 
sale of any more of the estate. 

Lord Chancellor. — The Court has decreed a sale of the estates. The 
first objection taken is, that the decree has gone too far in ordering the 
whole to be sold, whereas a part only ought to be sold. (2) If the d^^ 
cree be wrong it cannot be gone into in this manner. It cannot appear 
but that it was right to sell the whole. If the decree had beien, that the 
Master should sell Greenacrt^ and he had sold Blackacre, the objection 
might be good)» but it cannot hold unless it can' be carried to that 
height. I think if the Master, in selling the whole, has consulted the 
convenience of the estate, he has acted right. The charges were para- 
iiount the wills. The power given to the trustees was to sell the wnde^ 
nr such part as might be expedient. The Court has decreed in the aami 
way, ana the Master, with the consent of the parties interested, has sold 
the whole : a purchaser cannot come in to object to it. (2) If the portiaS 
to the suit had objected, that their interest was affected, by more bekig 
sold than was necessary, I should think I ought to tai:e notice of it, as 
it would be an iU use of the Master's discretion ; but here it it probaUy 
for the purpose of making it more producUvew 

Exception oiver^ruM^ 

(8) S^ note (1) t» Pmdeaux ▼. Prideaux^ I vol. SS7. 
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C^] Corbet against Davxnakt. 
(Beg. Lib. 1786. A. fol. 593.) 

A COMMISSION having issued, to four commissioners to make par*' 
-^^ tition, two of them made one return, and the two others another^ 
perfectly different, and awarding different parcels to the parties. The 
defendants took exceptions to hotli the returns. Upon tlie exceptions 
coming on to be argued, Mr. Mansfield objected, that the cause could 
not go on, as the Court could not prefer one return to the other. 

Lord Chancellor refused to proceed, and ordered a new commission to 
issue ; but said, the defendants should not have excepted to the returns, 
but moved to have them suppressed, and therefore oraered (2) the deposit 
to be paid to the plaintiff. 

plaintiff. 

(1) See accordinglj ITatMon ▼. D. of Nifrthumberland, 11 Ves. 155. and upon the 
principal OBse« ihid. 159. jiet Lord Etdon C. 
(8) Both the returns were ordered to be quashed, &c. Reg. Lib. 



IN Tue Coimr of CHAUcmiri '49ft 

' \ 1787. 

CobRSON against Ellison. p^.307. sv^l. 

61. 1 V^. jun. 

'T'HE plaintiff made a party defendant, who was merel)' a witness to loa aiidacox, 
-■' a conversation [with her late husband and testator relative to the *^J 
fortune of his daughter, the defendant's wife], and miffht have been ^jJJ^Vj^ 
examined as such, and therefore might have demurred to the bill.( I ) The " • "^ ' 
defendant put in an answer, and not having satisfied the plaintiff as to ^^ exceptions 
one interrogatory, [viz whether, if any promise was made by the testator, ^j^ ^^ ^e- 
he did not in the course of the^ conversation retract the same (2)], the fendant na 
plaintiff took an exception, and the Master reported the answer sufficient. ««» witnen, 
Upon exceptions to the Master's report, it was objected, that tlie de- fl^lf "*5!^ 
fendant need not have answered at all, but might have availed himself ^^^^ p^^^ 
by demurrer or plea. for. having Mrf>. 

Lord Chancellor said, as the defendant had submitted to answer, he mitted to 
could not enter into the question, whether a demurrer or plea would answer, he 
have been allowed ; that the practice of making a mere witness a party, J^J** ^f^!^ 
was extremely wrong, and that he should have encouraged a plea or de- ^' ^ ' 
murrer, had it come on in that shape ; but that where a party submits to 
answer, he must answer fully, and therefore the question being such as 
would be clearly relevant if nut to a party properly before the Court, lie , 

JDuat allow the exception. (4) 

( 1 ) Or might plead if the objection did not appear on the face of the till See Beants 
on Pleas. 131 and 256. 

(2) This is an addition of Mr* Brown in his own copj. 

(3) Though Sir L. Kenyan^ M. R«, was of a diflerent opinion in Niewman ▼. Chdfrtjf, 
pn$t 332. and held, that a mere witness, who being made a defendant thought proper to 
put in an answer, should not be held to answer throughout, having already given mora 
information in that way than he could otherwise have been compelled to do ; yet Lord 
Thurhw*s decision seems the more sound, and has been approved by IfOrd Cl<i§n C. 
See in Fmton v. Hughes, 7 Ves. 288, 289 and Bolrer ▼. MeUisk, 1 1 Ves« 16, 76, SJc. ' 

(4) The exceptifin was alloiyed, *' so far as related to the second exception tali^n by 
*« the plaintiff to the defendant S.Bnck*% answer, as he was requir^ to answer ' wh^ 
*• tber the testator did not in the course of such treaty withdraw or retract such promiift 
** or engagemenu* ** jts to the rest, it was otter-ruled i and the dqiodt wa$ dimdeiL 
Reg. Lib. 



[•] Creuze against The Bishop of London and Others. [ ♦asS ] 

MiTCHEL agaimt Hunter and Others. 

(Reg. Lib. 1786. A. fol. 778. b.) ^^i' ^J? 

^ ° ' ^ HaU, July 83. 

A N exception to the Master's report, by which he approved of a re- Exception to a 
-^^ ceiver of the. rents of the estates of Charles Orby Hunter^ Esq. MastwMi report 
because he had approved o£ Mr, Pardon, whereas he ought to haye ^*^^"^^J^ 
approved of Mr. Burn. S^wover. 

ruled; as the 
report ought to stand till the party approved is impeached i^s.an Ispproptr penoo. (1) 

(1) In oonilnnation of this decision, see Tftomat v. Dawkin, pott. 3 vol. 508. and 
more fully 1 Ves. jun. 452. Garland v. Garland* 2 Vies. jun. 137. Bowenhank v. Cofa»- 
9mu, 5 y«s. 164. Wilkins v. WiUianUy ilfid.S&S. T/tarpe y. Thorpe, 12 Ves. JI17. .^m. 
«oft ▼. Ftavell, s^rtfd frgin MSS. 2 Madd. Rep. 253. Sir T. Pbmer, Vjc|BCh., sd^M 
1^ tbett aitUiorities, after the utmost roj^rch, in Attorney Gf^/trol v. Day, 2 M^d^ "^ • 

Itspw Mtt, 95S. Hie peculiar circumstances of that CMe should be noticed. Vide i^ * 

Three 



f^SQ Cases Arou£d avd Determined 

• ■ 

1787. Three persons (Mr. Bumf Mr. fVoodgate, and Mr. Pardon) had been 

•^1 ^ r ^ proposed Defore the Master. Mr. Bum was proposed by the plaintifb in 

Cbxu«b the first cause, who are holders of annuities, charged by Mr. Hunter on 

agidnit his estates, for the lives of himself and his brother-in-law, Gorges Hamil' 

' Tlij Bnhop of fQj^^ iQ ^g amount of lif25Lper annum ; by the defendants Shephard and 

, x-oKDOH, jjjg ^ipg^ jjjgjj, children and trustees, claimants under another annuitant ; 

by the defendants in the first cause, who are plaintiffs in the second <;ause, 
mortgagees of the estates prior^ to Mr. Hunters coming into possession 
thereof; b^ the defendant Elizabeth Hunter y the wife of Mr.«//tfii/rr,who, 
if she survives him, will be entitled, under the marriage-settlement, to an 
.annuity o^lQOQl* per annum ; and by their son, an infant of eleven years old, 
(by his guardians) tenant in tail (expectant on the death of his father) of the 
estates. Mr. Woodgate was proposed by Mr. Hunter, the tenant for life, 
his mother, and some annuitants, posterior in time to the plaintifib in the 
first cause. Mr. Pardon by the defendants Lady Gray, William and 
Richard Brickenden, who had a charge in their own right on the estates^ 
for the sum of 10,000^. created by the grandfather of Mr. Hunter, who 
acquired the estate ; and Richard Brickenden is also surviving trustee 
in Mr, Hunter s marriage-settlement. The only objection ituuJe te 
Mr. Bum was, that he was an annuitant, and solicitor in the cause. 
The Master approved of Mr. Pardon. 

The exception came on to be argued the 16th of May last, before 
[ ^^254 ] .his Honor, sitting for the Lord Chancellor ; when Mr. [*1 Mansfield and 
Mr. Richards supported the exception, and contended, that the reoom- 
mendation of the persons principally interested ought to have prevailed, 
rand the Master ought to have appointed the person recommended by 
them, especially as Mr. Burn had acted for several years as receiver of 
the estate, during which time he had considerably improved it» and had 
always accounted to the satisfaction of the Master, as appeared by his 
Ve»orL Witli respect to Mr. Burn bein^ himself an annuitant, he had 
ionly purchased, from a grantee of an original annuitant, an annuity of 
lOu. a-year, charged on the estate. In a case of Dr. Warren v. Davis, 
the Master's appointment was set aside ; and, as the exception stands not 
only that the Master has approved Mr. Pardon, but that he ought to 
]have approved JMr. Bum, the court may appoint Mr. Bum, without any 
further reference to the Master. 

Mr. Selxovn and Mr. Stratford opposed the exception, and insisted that 
the Master naving exercised a discretion lodged in him, his appointment 
was not subject to further discussion. They mentioned a case of Lord 
ComtoaUis, where the parties principally interested recommended Mr. 
Femfm ; but the Master having appointed a gentleman resident in the 
country, the court said, although they knew Mr. Vemon to be a very 
proper person, the Master having exercised his discretion, the court 

• would not interfere. 

His Honor said, he did not consider the court as bound by the act of 
the Master ; that he ought to have appointed Mr. Bum, but that it would 
not be right to over-rule the appointment without a further reference, 
and, therefore, referred it to the Master to review his report, and to state 
his reasons for approving any particular person to be receiver, and re- 
jecting another. 

The Master made a further report, whereby he stated his reasons for 

• his choice of Mr. Pardon to be, *' because he was proposed by the said 
X«ady Gray and the Brickendens, whom he considered as hating, ili their 
own right, a prior charge upon the estates for the sum of 10,000/. and 
many years' interest, created by the grandfather of the present Mr. 
Charles Orhy Hunter, virhich grandfather acquired the estate, ^d made 

^65 3 this charge [*] as a provision for his own children ; and ^at Richard 
Brickenden is also the surviving trustee in the marriage-settleroenuof the 

preieot 
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present Mr. Hunter, for the discharge of these and other incumbrances 
iiffecting his said estates, and created before his time ; and because Mr. 
Pardon is concerned also for Mr. Crato/brd and Thomas Coutts\ the exe- Cuun 
tutors of the late Mr. Hunter ; and, particularly, because he is not one *^^ f 
af the annuitants on the estate himself, nor concerned for any that are Loii,>o^, ° 
K>, whose interest it must be to raise, as speedily as possible, out of the 
laid estate, without regard to proper repairs or improvements and by any 
means whatever, to the injury of the inheritance^ the whole of their de-> . 
mands, insomuch as they solely depend on the precarious tenure of the 
life of the present possessor for payment." Upon these, and further rea- 
lons, he continued his approbation of Mr. Pardon, and concluded his 
report by observing, *' As the present is the second instance of any con- 
test for a receivership in my office, during the twenty-five years which I 
have executed it; and the first of any ordei^ being made for a special re- 
port, but such special reports may become more frequent, I think it my 
duty to suggest,, whether some regard should not be had to the consider- 
able costs Uiereby occasioned, and some extraordinary directions given 
for the payment thereof, unless it be thought proper that the same 
should, in all cases, come out of the estate. 

The cause came on now upon the Master's report. ' 

Mr. Mansfieldy Mr. Scott, and Mr. Ainge supported the exception, and 
cited two additional cases on the subject ; one of Shepherd v. Mills^ 
where the exception was disallowed, because the Master had appointed 
the person recommended by the parties principally interested ; tne other 
of Hamilton v. Frankland, in 1752, where the Master's appointment was 
set aside. 

The Lord Chancellor said, — The observation with which the Master 
had concluded his report, had great weight with him. He thought it 
irould be very injurious to the suitors in the court, that questions of this 
sqrt should arise. The good sense of the matter was, that the Master's 
report and approbation [* j should stand until the person recommended 
bj him was impeached as an improper person ; which not being the case 
here^ 

The exception was over-ruled. 

(2) See the first note to this case. 
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Donne against Lewis. [3Jst October and dth November.'] 

(Reg. Lib. 1786. A. fol.793.) 



LincM» Inn 
HaU. 



rriHIS cause came on upon further directions. Although ge- 

•I- William L(giois made his will, dated the 18th of June 1785, and neiMj « de. 

scended estate 

jball'be applied in ezooeretioii of a derised estate (though under a charge for payment of debts) yet it 

^mU not bt SQ^ if the deyMed estate be expressly pointed out in aid of another fund provided for that pur- 

(0 

(1) See note (1) in the next page. 

Vol. 1L N thereby 
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J 7^7; thereby desired that ** all his just debts, fdnerfti ^icpettcea, and the 
^ ^ charges of proving his will, might be paid as soon ab eonyenidnt after fail 

DoKNE decease, and gave atid bequeathed to his ynfit, the defendant SdHrth 
against LetotSy the sum of 200/- and also several specific parts of his personal 
Lhwiu estate. He then devised to the sitid Sarah Lemiy and to Thonuu Lett, 
and Joseph Bushnan, and the survivor of them, and the heirs, execntfit, 
And administrators of such survivor, according to [his {2)"} Irespective 
estates and interests therein, all his fVeehold, copyhold, mid leMeMd 
estates (not thereinafler particularly bequeathed) together with all hb 
Tcady money and book debts, which should be d\ie and owing to faitn M 
the time of his decease, in or upon account of his several trades 6r eia- 
ployments of a builder and feather merchant, upon trttst, that they & 
saifi Slarah Lewis, Thomas Lett and Joseph Bnshnan, ^e, fihotM collMt 
and receive the said book debts, and self and dispose of his said freehold, 
copyhold, and leasehold estate*, and out of the money arising therdy, fijf 
and discharge aU his debts and legacies tohatsoever (except the diebts se* 
cured by mortgage of the estates thereinafter specifically bequeathed, 
which were to be paid and discharged by the devised of those estates 
t ^25S 3 TC'spectively), and in case the monev so to be raided by his said [•] tiw* 
tees, should not be sufficient to discharge the said debts and lejgadeir 
then he willed thai the deficiency should be charged bn ihe stoertd ^stata 
ihereinqfler given and bequeathed to or for the use of his three sum tmd 
' two daughters respectively, and that omejifth part of such deficif!ney, wiA 

interest thereon, at 5 per cent, from the time of his decetise shauiahepBii 
by each of his said sons and daughters" He then pr6ceed^ to miwt 
very fully and particularly to, or in trust for, his five children tespdcl* 
^ iv-efy, five several estates ; four of which were leaseh oW, the other free- 

liold, and three of the leasehold estates were subject to mortgages or 
other incumbrances : but in case it should be necessary to pay offand 
discharge the mortgages or other incumbrances upon any part of his t^ 
tates before the trusts thereby created concerning such estates msptc- 
tively, should be fully executed and determined, the said testator therein' 
impowered and directed his said trustees and the survivor of them*, ttd 
the heirs, executors, and administrators of such survivor as d>e csie 
might require, to sell and dispose of such respective estates in the bat 
manner they were able, ond after paxTuent of all charges, incumbrance&» 
and expences thereon, lay out and invest the residue of the money to 
arise by such sale in the purchase of government securities, in the name 

(1) See DavietY. Tajtji, antca, 1 vol. 5^4. &c. Lord Etdtm C. decided^ in Jlfiffi^* 
SkUeTf 8 Ves. 295. that " where a will, going beyond a mere charge, creates a paiticals' 
** fund for payment of debts, that fund slmll be fint applied in exoneMtton »f d m: c fl dr<* 
** estates, whether acquired after the date of the will, or not. But a mere charge up^'*^ 
** a derised estate will not protect an estate descended from being firpt applied." In tf>* 
san:e case, pages 305, 304. Lord Eldon C. says, "It is singular that a will creating^ 
•' rule of distribution^ with reference to the jtresmt circumstances of the devisor shall 

taken to create a rule of distribution which commences afterwards and which, 
times in ten, he does not contemplate. But upon Davies v. Topjh Donne ▼. 7 
and many other cases, followed by the late case of JTarmtyod t. ojander, (6 Ves. I! 
*< aud 8 Ves. 106.) at this day the rule must lie considered sctth-d, thai, whateper^iwy ^\ 
** the ordinary af)j4icatum, if there be a real fund created fin- discharge ofdAtSy that wB ^ 
** to be ajtplied Jirst, wften the question arises between the heir and the devisect either as ^^ 
** estates which the devisor had at the time, or which were acqttirrd afterwards : and authj^* 
«< rity lias gone this length now; Uiat where the heir takes, not by the intention, but ^^ 
« the absence of intention, thedeviiior is understood as having deix>ted, in aqoettlsat ^^ 
** tiween the heur and the devisee, the estate devised shall fiiKt go to the debts, tho^^^ 
« tke estate so devised for payment of debte may wt be legal assets, and the JinimW^ 
** estates may be legal assets ; which uud^es it a strong opeimtioD of the omat to i' ^^ 
« tUs debte upon Unds which in some OMes vaaj be eqoitsble assets, Mid final 
<•' wfaidi may be legal assets.'* 

(2) Reg. Lib. 
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or nameB of his said trusteM or the sunriyor of theixi, or the heirs, exectt« 1787. 
ters, or administrators of such survivor, as the case might require, and ^ \ b,^ 
UfMHn the like uses and trusts as were thereby expressed and declared, of Domjix 
and concerning such estates respectively, or to such of the said uses and ogainM 
trusts as should be then existing and capable of taking effect. And the Lsw»» 
sittd testator gave all the rest and residue of his estates, real and personal, 
of what nature, kind, or quality soever, unto and among all and every his 
tlunte sons and two daughters m equal proportions, share and share alike ; 
1^ the said testator made the said JSarah Lewis, Thomas Lett, and 
Jhaejah Bushfum^ executors of his will. 

Tnis bill was filed by Francis Thomas Donne and Ann his wife, which 
Asm was the testator's eldest daughter^ and Mary Lewis and Thomas, 
Leoois two other of the children, to have the trusts of the will performed, 
tad tofr the necessary accounts. The cause came on to be heard before 
Wis Honor the Master of the Rolls^ who directed the several accounts, 
apd reserved all further directions. The Master made his report, by 
which [*3 it appeared, that the general personal estate, together with the C *259 ] 
lr«st fund, consisting of the several leasehold premises, not specifically 
bMueathed (for in fact the testator bad no copyhold estates whatsoever, 
SM no toeholds but those specifically devised) and the ready money and 
book debts was not nearly sufficient to pay the debts, which amounted to 
upwards of 50001- besides those specifically charged on the devised 
estates : and the legacies amounted to near 2000/. It also appeared that 
^ke testator jmrchased a small freehold estate after the time qfmakins his 
ttwff, which was wortli about 300/. and which therefore descended on 
Sdnmrd LewiSf the eldest son and heir at law. 

Hie cause pame on now for further directions, and the only point 
~ miBoif was, Whether the descended estate should be spiled in payment 
•f the debts and legacies (there being specialty debts m fact much he* 
yond the amount) in preference to the trust fund devised for that pur- 
pose, or before the specific devisees should be called upon for ux^it 
contribution according to the directions of the -will. 

Mr. Soott and Mr. HdUist for the plaintifis, and Mr. Cox for the de- 
r fendants in the same interest, argued that this was a mere question of 
ooBilmction of the will arising l^tween volunteers : for it did not affi^ct 
the rights of BXif ^creditors, who must at all events be paid. That the 
question then was, whether anv rule of construction had been established 
m cases of this nature, as to the meaning of the testator, when he made 

Xnnsion for the payment of debts, that is, whether he should be con^ 
ed as giving an absolute direction out of what fund such payment 
I Aould come, or jnerdv as arranging the property he had at the time 
of makiag the will, without any view of exempting or favouring any pro- 
^ pertj he acquired afterwards. That Davies v. Topp (2), before Lord 
i TkurUm on appeal from the Rolls, ti 12] Jufy 17^, had established this, . 
I 'that a testator shall [*] never be supposed to intend to charge an estate [ ^260 ] 
1 ' ^hich heactufdly devises by his will as a bounty, in favour of property 
\ which he had not at the time, and which consequently he couldnot have 
' in view. That Davies v. To/?;^ had founded •[*J itsdf on the^tuthority [ *261 ] 
'' af Gultom V. JUappock^ .2 Atk. 4*24. -et sea. and the jsame thing had been 
V decermined in \Wride v. darJcy at the Rolls in 1766. That, according 

to 

4 Weidi afnnst Ct aac — John Clark, D. p. adfed^of regl, and jpon^med pf .per- 
ioml estate, miMleliis;!*!]!, dajted the 5th pf Afav 1757, and iherebv . Jc?At^ ^* ihst all 
his jmt debts should be paid, dpd charged all his estate real |U)(d persons], nlth the 



(S) AfOea, 1 ▼ol.534. Qut4,9kU^ .Snd jaf» \n JiUnei ▼. Slater, 8 Ves. 903. and the 
Emtor*s notes, (1) and (5) to ^e pnndpSl case. 
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Lewis. 
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to* these cases, the Inference to be drawn is no moils than dlat the.tet:* 
tator is anxiously providing funds for the pa3rraent of creditora, butv 
not to be carried to the extent of an intention to favour afker-^urchaied 
property. That the circumstances of this case would not be suffictent to 
exempt personal estate, for it is decided that, whether the fund provided 
be in the shape of a mere charge, or a term created for payment of debtf^ 
yet none of tliese modes of providfng for creditors shall be sufficient to 
exempt personal est^ite, unless it be coupled with express words, or ne* 
cessary implication, to that effect. Now, if in the case of personal estate^ 
the inference is only that the testator has it in contemplation to provide,. 
in all events, for his creditors, and no ulterior intention is to be ioferred ; 
why shall the same form of words raise such ulterior intention as to tbe 
real estate descended ? If, however, no such rule of construction can be 
established, and each case is to rest on its own particular circumstaocei; 
as the present is a strong case to charge the descended estate* as the ge* 
neral scheme of the will was to make an equal distribution of the propeity 
among the five children, which equality seemed to be particularly at- 
tended to by the testator, from the seven^ directions given by him in hit 
will respectmg the incumbrances on the devised estates ; and Uiat equality 
would be considerably incroached upon by suffering one of the five 
[*] children, in his character of heir at law, to take an additional estatt 
of the value of 300/. beyond the bounty measured out to him by the 
testator. . 

Mr. Fvnblanaue for Edward Levois^ the heir at law, argued that die 
plaintiffs were bound to raise the question as between the descended 
estate, and the trust fund siiecifically bequeathed for payment of debts 
and legacies ; for the testator had expressly declared, that the dtfkiemcg 
of that fund should be supplied by the contribution of the Jive chUdrtmi 
and therefore, as to this point, they must be taken as one fund. In 
respect to the cases decided, he rested principally on Corbet v. Penoit^ 
S Atk. 556. 

Lord Chancellor. — I have been furnished with a note of the case of 
Davies v. Topp (3), by his Honor the Master of the RoUt^ and I find the 
first observation made by the Court in that case was, that -it waa diflScoh 
to distinguish it from the case of GaUon v. Hancock. Now, if it were a 
recent cftse, i should not perfectly agree that that ought to he the dtsr 
tinction which appears to have been taken in Davies v. Topp^ and also in 
JVride v. Clark, between a general charge created by the general intro- 
ductory words of the will, and a charge created by the most express and 
specific words that can possibly be made use of for subjecting property 
to the payment of debts. It is a reasoning extremely subtile, to say that, 
where a will is sufiiciently expressive of an intention to charge the estate 
devised, yet, you arc not to give to that implication all the consequences 
that you would attribute to a provision for payment of debts actually in* 

payment of the same, and subject thereto, he devised all hi^ real estate U> hit wife la 
fee, and appointed her sole executrix. The testator died 12th of July 1765, without 
revoking or altering his will. The widow proved the will, entered upon the devind 
premises, and sold a part thereof for payment of debts. 

At the time of making the will, the testatdr vras seised in fee of freehold and ropj hfl M 
lands in the counties of York and Essex. He afterwards purchased other l»n if t in the 
county of York, of which he died seised, and which descended upon the defendant jim 
ive$on, his heir at law. 

The debts of the testator exceeding the personal estate, on a bill filed by craditon^ ll» 
>decree at the Rolls was, tliat after application of the personal fund, the descended 
^ould be applied previous to the devised estate in satisfaction of the debts. 

The point does not appear to have been raised by the pleadings. 



(3) Vide antea, 1 voL 52i. 
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'serted in the will. It was with reference to this, that I said I did not 1787. 
know how to distinguish Davies v. Topp from Gallon v. Hancock, and v,,^ ! ,^/ 
also from Powis v. Corbet, The next observation 1 remark in the note Doxkk 
of Davies v. Topp, is a distinction between the case of an estate in the gainst 
possession of the testator at the time of making the devise, but which he ^^^^^ 
suffers to descend to his heir, and the case of a newly-acquired estate, 
-—but this circumstance is not subst^ahtial enough to raise a distinction 
in a case where you must hold tlie subject matter as a thing quite out of 
the scope of the testator's intention, perfectly beside and independent of 
it: when you. say thatj you can say nothing more of an estate [*] ac- [ *263 ] 
quired by the testator afterwards. Then comes an observation, in the 
note I have in my hand, that it is very unfit to have on the records of 
the court, contradictory decisions on similar points ; and on that line onJij 
the court went in affirming the decree. The rule, as there stated, re- 
specting the order of affecting assets is this : 1st. that the general personal 
estate is to be applied. 2dly, ordinarily speaking, estates devised for 
tlie payment of debts. Sdly, estates descended. 4thly, estates specie 
fically devised, even though they are generally charged xuith the payment 
i^deb\i. This was my idea of the order in which assets were to be ap- 
plied, and so it continues to be. ' There are some propositions perfectly 
clear. It is true, that where the real estate is charged, and there is no 
express declaration or clear inference to be drawn ( ^hich the Court has 
in many instances been very fond of raising) to save the personal estate 
lor some particular use, the personal estate must be first applied. (4) For 
a long while this court has been in possession pf this idea of applying the 
|iersonal estate in payment of debts directly affecting the real. This 
Court held it reasonable to interpose against the stream of remedy af- 
forded by the common law. If the creditor did not act conformably 
Co this, the Court would marshal the assets accordingly. But you all 
remember how very late it was when the difference was settled between 
the hcereifactus and the hares natus. In truth, it was never settled till 
Lord Tttwofs time, and from that time it was so much forgot or so little 
understood, that Lord Hardioicke^ in the first argument ofGalton v. Han-^ 
cock, was of a directly opposite opinion. He afterwards changed his 
mind ; and on ihesc grounds, that tlie remedy was against the heir only 
before the Statute of Fraudulent Devises.. 2dly, That by the statute no 
difference was made between the heir and devisee, and that tlie fraud 
^ovided for was only such as went to defeat the creditor. The next 
topic of argument was, that when a specific devise was made to A, B. 
the testator strongly expressed his intention of bounty to that devisee to 
the whole extent of tlxe isubject : on these principles he decided that the 
i^tate descended should be applied in the third place, according to the 
order of application above-mentioned. But there was another point 
raised iVi Galton v. Hancock, between the heir and devisee, where there 
was a general charge of debts. If the reasoning used there had been 
strictly pursued, it would not have done in this case. In fact. Lord 
HardvHcke dwelt much [* j on the hardship on the devisee, the wife. [ *264 1 
There is great occasion to regret that circumstance, and that the case 
was not decided on the dry reasoning. However, if it had it would 
have been beside the case at bar ; for no intention could be raised as to 
an estate not belonging to the testator at the time of the devise. The 
answer Lord Hardwicke has given to the argument on the effect of tits 
general charge^ has been the foundation of tlie subsequent cases, namely^ 
ibat it affon^ no. ulterior inference beyond that injavour of creditors, (5) 

(4) See Hale v. Cox, postea, 5 ? oL 322., 

(5) te note (5) in the next page^ 

N a lam 
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*1787. ^ ^^^ ^^^y 'o>^y ^or it ; for it would have left the reaBon of tiM law on this 
point more compleat and clear, and would have answered the ends of 
justice better, if he had said that wherever an estate is given, or cbergid, 
for the purpose of paying debts it should answer that purpose in all 
events. But the rule has been settled otherwise, and that the bare 
charge will not do. Soon after came the case of Pants v. Corbtt befcre 
Lord Hardmcke himself, and it cannot be supposed that case was de- 
cided without a view to a case so recently determined as Galian v. Haa- 
cock had been. And yet in Pmois v. Corbet , the rule is positively laid 
down ; tliat was the case of a particular charge. The question^ thea, 
will always be this, and the only one that can reconcile all the casts: 
are the terms of the will only a general indication that the testator nissiii 
to subject his property to his debts, and not to be a knave (as many of dv 
cases treat the man who does not) ; or does he mean more, and to make 
a particular provision for the purpose ? (6) The case of Darnet v* Tapf 
follows the case of fVride v. Clarky and carries the idea of the charge 
being only for the purpose of behaving with common honesty a grest 
way ; for there the testator << charged and made chargeable all his resl 
*< and personal estate with the payment of his debts and legacies, asd 
*' subject thereto, he devised all his manors of JVhitton and Vefmingi$ih 
*' and all his real estates in the counties of Salop and Momtgomery^ * in 
manner therein mentioned. But the will in the present case goes far- 
ther. It is unnecessary to enlarge on the point ot the mortgage dehti» 
for he has provided for the payment of them in so distinct a manneti 
that even the case of Sene v. St.Eioy could never, touch this cms. 
They are clear deductions from the property devised. — But the question 
arises more on the general provision for debts. There are two provisions. 
[ *265 ] — The first is a fund [*] consisting of his ready money and book dd>tK ; 
and also, some leasehold estates, which very prooably was an enumeratioa 
of all his personal estate not otherwise specifically disposed of: the next 
was a contribution from the devisees. The supposed intention to be 
imputed to the testator, is, that he means to exempt Whiteacfe when 
he charges Rlackacre ; but this cannot be applicable to Greenacre^ which 
he had not until afterwards. But the fallacy is, that there is no intentioa>iB 
fact, either as to Whiieacre or Greenacre^ but only as to Blackacre, wfaidi 
he charges : and he leaves both the others quite clear of his intention, 
which does not apply at all more to Greenacre than to Whiteacrt^ be 
being totally silent as to both. And you must execute his intention ss 
to DLackacre : and, if Blackacre is not sufficient, the justice of the 



(5) In Milms v. Slater, 8 Ves. .703. Lord Eldon C. stated, from bis own notes, Lcffd 
Thurlo\v% expressions in the principal case to be these : " The true quettioo ii, wbediflr 
** the testator meant only to behave honestly, lohich is all a general chargfi imporiSf or. 
** whether beyond that honest conduct in creating a general charge for the tscittiiy of 
»* his creditors, to create also a jxirticularfund for payment of his debts." 

Lord Wdon then observed, Lord Tkurltrw said that was the principle of Pmpm ▼. CMrkf, 
(3 Atk. 556, ; 3 Ves. jun. 116.); in which a particular term was raued for the disdMife 
of the debts ; which was held sufficient to warrant the application of the lands comprisad 
in ft, befrre deiccndkd esiutes. 

Lord Sldon also, in Harnmod v. Oglandcr, on the appeal, 8 Ves. 1 16, 1 17. tKS%% 
'* Lord Thurlowii doctrine upon this point, from his words, which I once took d«*Si 
<* was this : if there is any thing in the will that goes beyond a mere cbaige, md poiafti 
'* out as particidar a mode, as in die case of a term, or a direction for a mortgage or 
« sale, that is not a mere charge but an intention expressed as particularly in the one 
*^ case as the other. Lord Thurlow said he only made the distinction in deforenoe to 
«* those who went before him; fm it amounts merely to this, that if the tetiaior 9iif 
•* dedareSf he meant to be hotiett, that 'vill mt save the dsscended eUate : if M pobui ml 
" the meanst that ioUl save il. Lord Alvaniley in the case of Manning ▼. Spammer, 
** (3 Ves. 1 14.) does not express Lord TAuWow's opinion as I know it to be upon this 
*' point He would have destroyed the distinction altogether if ho could." See also 
8 Ves. 125., and in Clarke v. Setvdi, 5 Atk. 101. 

(6) See the precedmg note, et tmiea, 1 vbL 527. 
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will be executed as to creditors, notwithstanding his intention, and only 1787. 
uader the common principles of law. Therefore the legacies would not v^ii— v"«>^ 
be charged on die aeacended estate directly ; but it must be done, if at Donnk 
ally by circuity. In this point of view then, is there, in this will such an n-aintt 
eiqiression of mtention, with regard to the devised estates, as to affect a ^^^'"^ 

property which the will takes no manner of notice of, or is it a direction 
haw and out of what funds the debts and legacies shall be paid ? He 
directs all the trust fund to be converted into money, and to oe apnlied, 
4rc« and he gives interest at 5l' per cent, on the legacies from his death, 
which is beyond the ordinary course of this court, and the intention 
usually imputed to testators. Having cliarged these estates specially, 
it is impossible to execute this purpose without, by consequence, ex- 
empting the estate descended. In this view, I take it to be consistent 
with Davies v. Topp^ Wride v. Clarke Corbet v. Kifnaston^ (Pawis v. Cor- 
het) and Galton v. Hancock (though there was a difference in those cases 
as to the consequence of those principles) to say that the trust fund 
must be first applied, and if that is deficient (as it appears to be) then 
that the devisees must contribute in fifths before the estate descended 
can be called upon. 

In giving the directions, the Lord Chancellor, having directed the 
Master to compute interest at 5L per cent, on the legacies generally, it. 
was suggested that, by the terms of the will, 51, per cent, was given only 
on the deficiency beyond wliat the trust fund would pay ; but his Lord- 
ship thought it impossible [*] to impute so strange an intention to the Q ^2G6 ] 
testator : and directed interest at SLper cent, on the legacies generally. 



1 t^T . V LincMs Inn 

Ex parte M£ ar and Wife. ( 1 ) hji, 5 Nov. 

1787. 

A COMMISSION of bankrupt issued the 20th of December 1785, commiadoii of 
.against the petitioner the wife of the other petitioner Meary by the bankrupt can- 
pame of Frances the wife of Henry Mear of Mosdj/, in the parish of notbea^iut 
YartUe^t in the county of Warwick^ before her intermarriage known a married wo> 
•by the name of Frances Piper , of Birmingham, in the county of War^ ™^; ^'^ * 
mick, inn-holder. r a j *^^*^ 

Frances had before her marriage kept an inn in Birmingham^ but had riage. (i) 
declined business on the 20th of December previous to the date of the 
. cammissicHi, and on the 14th of February 1785, had intermarried with 
the other petitioner ; and, he being, about the time the commissioa 
iMued, confined in the Fleets the petitioning creditors prevailed upon 
the wife to consent to a commission issuing, by promising to settle her 
. aflbirsy and put her into some eligible line of business : the commission, 
accordingly issued, and she was found a bankrupt. 

This was a petition by the husband and wife, that the commission 
might be superseded, and the bond of the petitioning creditors assigned 
to the petitioners. 

Mr. Cooke (for the assignees) contended, that bankruptcy being con- 
sidered by the law as a crime, a commission might issue against a married 
woman, and that, the right of the petitioning creditors having accrued to 
them by the trading, and the act of bankruptcy being before the marriage, 
she could not afterwards prevent the consequences of them by her own 
act, namely, the marriage. In an action existing before the marriage, 
the husband is joined in the next proceeding, and the action then goes 
on. If the action is commenced after the marriage, the plaintiff may 

(1) & C. Cooke Ban. La. 36. (£d. 5.) But the present caaft is questioned by Mr. 
' -Ckrhtian, in hi* work oO the Bankrupt I*w«, vol i. p.7 1 . And see E* parte Prcsfon^ Green* 9, 

N 4 arrest 
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1787. arrest botli. It ig necessary, there, to join the husband, because hw 

^ _t\ mi ' property is affected, which reason ceases in thi^s case, because the pro- 

E* parte perty of the husband will not be affected, but that of the wiffe only. In 

MxARand a commission of bankrupt it would be impossible to join the husband: 

WiFt. \i jio^g jjQ^ appear that he is a trader ; so that the commission can only 

be against the wife. 

[ ♦267 ] [*] Lord Chancellor The creditors of the wife became cr^tors of the 

husband. The doctrine of its beins a crime is too great a refinement to 
be followed ; all the cases where it has been held, that suits may be 
supported against married women have been where the husband wss 
abroad, or there was a separate maintenance, — There is nothing in it. 

Commission superseded. 



C ♦268 ]^ [;•] MICHAELMAS TERM. 

28 Geo. 3. 1787. 



Shrapnel against Vernon. 

^ [14 & 16 Noo.'] 
Levick against Morton. 



:\ 



(Reg. Lib. 1787. B. fol. 38.) 

TeMntinfee, JpRANCIS DUFFIELDy Esq. by indentures of the 9th and lOtb 
or in taii,^m^^^ X ^^ January 1778, conveyed the equity of redemption of his estates 
^ ez'crotion ^^ Medmendham, in the county of Bucks, then in mortgage to Jeremiah 
in the Annuity Crutchley for a term of years, whereof he w^as seised in fee, to John 
Act 17 Geo. 3. Morton, Esq. in trust to sell the same and to pay off the mortgage^ and 
AS to the ne- ^ charge of 1000/. due to himself, and after payment of the same, to pay 
•^■•''y b^L ®"^^^ debts as then were, or should, at the time of the sale, be U charge or 
mUt^r^Ln) ^'^'^ ^^P^^^ ^^^^ estates, and, after payment thereof, to apply the residue 

of the money to such persons as Dujffield should appoint. On the 27th 
of January 1778, Duffield, in consideration of 700/. paifl by the de- 
fendant Coles, granted to him an annuity of 100/. for his and his wife*8 
life, which was also secured by a bond, upon which judgment was entered 
upon the 31st of «//x7<;/ffry following. The cause having been heard, and 
a reference to the Master to take an account of the debts, the defendant 
Coles brought in a claim before the Master for his original sum of 700^ 
as a debt provided for by the trust deed : the Master refused the claim, 
because it appeared that the bond or indenture %Kas not duly enrolled 
according to the directions of the act of the 17th of his present Majesty, 
but, by his report, found the deed executed to Morton, and that Morion 
was, for two or three years before the execution thereof, in receipt of 
the rents and promts of the estates as agent to Diiffield, and continued 
in receipt thereof, and the tenants continued to pay their rents to him 
without any particular attornment, and that Coles or his agent had no 
notice of tne execution of such [*j deed, but had reason to believe that 
Duffield was seised thereof in fee-simple. Coles excepted to the Master's 

(1) This and all otlter cases in these Reports under the Annuity Act, must be ooo- 
sido^d as referable to the act of the 17 Geo. J. c. 26. only* By the late act, 53 Gea 5. 
c. 141. the provisions made by the first-mentioned act have been repealed, and other 
provisions substituted in lieu thereof. In all cases, therefore, subugueni to the above 
act of the 53 Geo. J. reference must be to that act alofie. 

report. 
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report, and insisted, under the circumstances found thereby, that In a 1787. 
court of equity he was within the clause of the act which enacts, ^* that > ■■y.M/ 
*' nothing m that act should (among other exceptions) extend to any Smr^tnel 
'* annuity or rent charge, secured upon lands of equal or greater value, ogainst 
" whereof the grantor was seised m fee-simple, or in fee-tail in pos- Veenok. 
** session, at the time of the grant," or that he was a creditor within 
the deed of trust, and that the deed ought to be considered as an ap- 
pointment to answer the said annuity, and therefore, the Master ought 
to have admitted his claim. 

Mr. Solicitor General and Mr, Stainshy, in support of the exception. 

Duffield conveyed the estates to Morton in trust to sell and pay such 
debts as then \rcre or should be a lien upon the estates ; tlie judgment 
debt and annuity grant come within that description. The exception in 
the act of parliament, that obviates the necessity of enrolling the convey- 
ance, is where the grantor is seised in fee-simple or fee-tail ; but it-was 
objected, that here Duffield was neither, he having conveyed the estate 
to Morton, Upon this arises the question, whether Coles is not within the 
exception. The conveyance only being to discharge incumbrances, 
Dttffield was seised of the equity of redemption. The intent of the act 
was to prevent tenants for life from granting annuities, not to prevent 
persons who had equitable interests. The words in the act could not be 
meant to be restrained to legal seisin only. The court has in many cases 
extended the meaning of the word seisin to equitable interests ; and pos- 
session has been held to be within the scope of the act, as in' the Statute 
t)f Uses where persons are said to be seised of an Use. The words of the 
exception, literally taken, will extend to an equitable title. A person 
eouitably seised for life or for a less estate, would be within the restraint 
ot the act, therefore a person equitably seised in fee-simple or in tail 
must be within the exception. Here is a resulting trust for Duffield and 
Ilia heirs in fee. The most general statutes are extended by tinis court 
to equitable purposes. Though at common law a feme covert can make 
no will ; in this court she may [*] make what is tantamount to it. Then, [ *270 3 
under another head of eouity, there was a deception on Coles, Any 
person dealing with Duffield must have supposed him to be seised of the 
estate in fee ; Morton had been the receiver : there was nothing to shew 
that there had been a change of ownership ; it is stated there was no attorn- 
ment of the tenants, and it was held out by the agents of Duffield^ that 
he was seised of the estate in fee-simple ; and, if this deception had not 
been made use of. Coles would certainly not have lefl it unregistered. 
The annuity is at present out of the case. He claims only as a creditor 
by bond and judgment ; and the deed of trust operates as an appointment 
of the residue, which requires no registration. If not so, the deed is 
void under the statute of Eliz, as fraudulent against creditors, and then 
the whole being void. Coles may recover his principal money as a credi- 
tor by bond and judgment. 

Mr. Mansfield^ Mr. Madocks, and Mr. Hardinge, in support of the 
Master's report. — The question has been treated as if there was a dis- 
tinction in the act between an annuity for the life of the grantor, and sax 
annuity for the life of the grantee, but tlie act draws no such distinction : 
the annuity is therefore void, unless it is within the exception in the act. 
To^be so, it must be charged on lands of equal or greater value, whereof 
the grantor is seised either in fee, or in tail in possession. It is material 
under the act, that the seisin shall be of an estate in possession, one of 
the views of the act being to prevent the grant of annuities out of rever- 
sions. — Then, was Duffield seised, either in fee, or in tail in possession, 
o€ any thing ? He was not seised at all, he had only a contingent rever- 
BiOD. If Coles had brought an action, and the statute had been pleaded^ 
he would not have replied, that Duffield was seised either in fee or in 
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taQ. It is onl^ where the grantor can command a rent emial or greater 
than the annuity, that the statute meant the annuity should not b^ r^is- 
tered. The next objection is, that Morton had lieen in receipt of the 
rents as aeent, and that the tenants did not attorn ; but when he received 
the rents be would receive them under tlie respective titles he bad at the 
time, and of course after the conveyance under the tide he had thereby 
acquired. With respect to the value of the estate* that must be meant 
of a value above reprizes. The act intended [*] to guard persona who 
are in extreme imbecility from granting annuities, and there^pre it must 
have been intended that land of equal or greater value should be lands 
above reprizes. But it is further objected in this case, thai there was 
fraud in the representation of Duffielas situation. To which it may be 
answered, that it is not necessary under the act of parliament, that the 
annuitant who is to enroll should have notice given ot the situation of the 
estate. The exception in the act must be taken strictly, and therefore he 
roust take upon himself the hazard as to the grantor's estate, 

Mr. Solicitor General in reply. — Under the Statute of Usea, it wis 
held at law, that the ceitui que use is not seised of the estate but only 
possessed of it ; for although the statute mentioned that he^waa seised 
of the use, there could be no legal seisin of an use ; yet in this case the 
cestui gue use was always considered as being seised. 

Lord Chancellor. — I am of opinion, that the Master was wrong in not 
admitting the claim ; I think an estate in equity in fee-simple or in £ee-tail» 
is, in this respect, the same as if it was a legal estate. In wmf acts 
of parliament, an equitable estate is considered tfie same as if it were 
a legal estate ; the words seised in law or equity, in the qualificaition act 
shew, that the word seised is applicable to both. < I do not fuUy compre- 
hend the act, as I do not see why the annuity should not be registered 
as well in the case of a man having a fee-simple or fee-tail, aa where be 
has a less estate. But the acl certainly does not say^ thai i$ shall bt 
a value above reprizes (2) ; therefore, if there be an estate in fee or tail» 
though mortgaged for its whole vsdue, it is within the exception of the 
act. Then it is said, that Morton was in receipt of the rents as aaent to 
the owner, and the exception also states the other quality in which he 
stood, that, under the deed, he took it to pay off the first mortg^e, then 
to pay a debt to himself, then the third use was to pay such debts us were 
liens on the estate. Beyond that, the use was to the mortgagor (for I 
consider the whole as three mortgages) not to pay debts generally. I 
cannot distinguitdi this from the common case of a mortgage, where the 
mortgagor continues seised in equity, subject to the charge, and he grants 
an [*] annuity. The only question is, whether the word seisin wul ex- 
tend to being seised of an estate in equity, which, unless I am mistaken 
in point of law, it will. 

Exception allowed. 

(P) By the late aclf however, of the 55 Geo. 3. c 141. It is required that cMates^ 
M> charged should be over and above ant/ otiier annuMyt and the interest of an^ yrmdpai 
sum charged or secured thereon, of which the grantee had notice at the time ^ the granl 
thereof sect 10. 
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* I 

Philips against Atkinson. 

(No Entry.) j^*'4^ 

THE plaintiff's and defendant's testators were co-partners in trade. A 1° • cau>» ^ot 

bill Deing filed for an account of the partnership transaction, a part *° ****^^®^ 

of the prayer was for a receiver. b<Shwirtaew* 

The defendant submitted to account, but resisted the appointment of being dead, a 

a receiver, as an imputation upon his character, insisting that he was a receiver shall 

proper person to receive. ^ appaliited ; 

rtis Honor said, it was not at all so: that where there is a co-partner- 'V^'V^^ 

ship there is a confidence between the parties, and if the one dies, the ^artn».n)* 
confidence in the other partner remains, and he shall receive^ but when 
beth are dead, there is no confidence between the representatives, and, 
thefefcif e, the court will appoint a receiver. 

The cause went to an account. 

(1) The death of one partnar operates, inttaniir, as a dissolution of the copartnership. 
See <x parU IVUiiams, 11 Yes. 5. VuUutmy v. NobUt 5 Merivale, 614. " The repre- 
" sentatives of a deceased partner are not strictly partners with the survivor ; but that 
" community of interest remains, which is necessary until the afiairs are wound up, and 
«< which requires, that what was partnership property before, shall remain so for the pur- 
'' pose of a distribution, not as the rights of the creditors, but as the rights of the partners 
** themselves require. In the case ik death it Is the equity of the deceased partner, 
** wbieh enables the creditors to bring forward the distribution.*' Per Lord Eldan C. 
II Yes. 5, 6. 

It seems that the mere want of notice of a partner's death does not make his estate 
liable to the debts of the continuing trade : though it is otherwise, if a surviving partner 
is in the character of executor to the deceased, 5 Meriv. 614. It seems that a Receiver 
will be granted as between the representative of a deceased partner and a surviving 
partner, upon exactly the same grounds which would be the foundation for it, as be- 
tween existing co-partners, ots. in a case ^ watte or of exclusion to the party. See 
Olaer v. HamUton, 2 Anstrudier, 455. et per Lord JSldon C. in ^drtooy v. JSoioe, 
19 Yes. 144. 159, 160. The precise point was much argued in a case of De Tattet v. 
jBbrsKctt, last day of Michaelmas term, 1805. Though H did not come on again after- 
Wards, Lord Sidon C. so strongly intimated his opinion that the court must interfere if 
the parties could not agrees that it amounted to a decitUm of the point at between 
them, and led, no doubt, to a better understanding. This seems to warrant an opinion 
thai the cburt might grant a Receiver in a case of such mutwU mamanagetnent as would 
^henrlae be ndnous to the concern, whether appertaining to original partners or 
oifacrwiie. 



Wilkinson against Belsher. «• 

(No Entry on this occasion.) . - ^ 

1^4* R. Graham moved to amend this bill, by leaving out some of the Plaintiff suing 
^^ defendants. He stated that, since th^ hiing of the bill, the plain-* infvrm&nau^ 
tiffs had been admitted to sue in formd pau^is, and, therefore, Uiat if P'^ ~^ ***** 
the bill iras dismissed against the defendants it would be without costs. J^Tlng out 
Mr. Scott objected to the amendment, as the defendants would be defeJCmts 
out of court, and could not at the hearing apply for their costs, and without paying 
cited Mosdey, 103. to prove that parties shall not be protected by their costs. 
an order to sue injfbrmd pautperis firom the costs of proceedings previous T^^ **,J^* 

^ *« o'-^^f- the^^to 

sue {nfoTmA 
poup^ris, tinUL ba by the party, not by a thira person* 

Lord 
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WlLICINSON 

against 

BSLSHBK. 

[♦273] 



[*] Lord Chancellor refused to make the rule, otherwise than oa 
payment of costs, as paupers ought not to be permitted to harass per^ 
sons by making them parties, with being liable to pay costs. 

The plaintiff was afterwards dispaupered, the order for suing injbrmd: 
'pauperis being irre^lar, as being founded on the affidavit of a third 
person, not of the plaintiff herself, that she was not worth fiyepounds.(l) 

(1) See Ord. Ch. {Edward Beames,) p.. 44. as to the antient courae, aiidiioteI5J7. 



Akers against Chancy* (1) 
(Reg. Lib. 1787. A. fol. 80. b.) 

A/fR. Hollist moved for a commission to examine witnesses io- the 
^^'^ West Indies^ but had no affidavit that the matter in question- arose 
there. His Honor thought such an affidavit necessary. Mr. Mit/hrdi 
as amicus curi^Bt said if it appeared upon the pleadings to be so, it would 
be sufficient, and that he had had the same motion granted, by reading 
sufficient out of the answer to shew the fact to be so : but, the answer 
hot being in Court, the motion stood over for an affidavit of the fact. 



soth^oo. 

Master of the 
Bolls fir Lord 
ChanceUor, 

[It was atfrst 

thought, tbat a] 

motumfor a 

comminion to 

eiamine wit- 

neases abroad, 

must be on 

affidavit that 

the ^ at t^*T 

aroae there, or ' 

reading sufficient' to shew it out of the answer. [But it seems not to be rcqiii&ite, and the practice is other- 

(1) The affidavit foof merely that tlie parties could not safely proceed to a hearing 
rnthout an examination of witnesses, who lived and resided in the West Indies* R. L^ 
Sec general] J. Newland*s Tract. 1 19, 120. 



Master of the 
RoUsfir Lord 
Chancdlor. 
20O1N0V. 

The personal 
estate given to 
the next of kin, 
must be applied 
in discharge of 
testator's mort- 
gages (not 
being expressly 
exempted) al- 
though it will 
be thereby 
exhausted. 

C •274 ] 



Philips against Philips.. 
(Reg. Lib. 1787. B. foJ. 119. entered Philips v. Garih.) 

nPHE testator having mortgaged his estates, devised the same to p)aui.> 
-"> tiff for life, with remainders over, and then/* gave and bequeathed 
** all the rest and residue of his personal estate to his executors (the de- 
** fendants) to divide the same among his next of kin, share and share 
" alike." The next of kin insisting that this was a specific bequest to 
them of the residue, and therefore not liable to the mortgage debts, the 
executors refused to discharge the mortgages, and the plaintiff, having 
been obliged to pay the interest, filed this bill for an account of the in- 
terest paid, and that the same might be repaid him. 

Mr. Mansfield (for the plaintiff) stated the case as a bill filed merely 
to satisfy the doubts of the next of kin. 

Mr. Scott (for the defendants). — [*] The rule is, that the personal 
estate is the first fund to discharge debts, unless there is some other fund 
pointed out by declaration plain. — Here the testator has given real and 
personal estates, with a residue to the next of kin. If the estates charged 
originally with the mortgages, are not applied in discharge of them, the 
next of kin who were intended to take a bounty will take nothing. The 
case of Bamfieldy. Wyndham, Pre. Ch. 101. seems tantamount to this 
case. 

His Honor said, the rule of the Court was settled beyond doubt ; he 
could not look for the construction to the state of the residuary which 
is a fluctuating fund : and decreed an account of the pergonal estate, 
which must be applied in a course of administration, and the tenant 
for life to st^nd in the place of such creditors, to whom interest had 
been paid by him. 



IN THs Court of Chancery. 




DoBLE asainsl Cr island. ,, 

° . Master of the 

(Reg. Lib. 1787. A. fol. 57. b*) cviow^L-. 

21ttJVbi;.1787. 

nnfi£) bill stated, that John Doble, late of Calverleighy in the county Plea of convey- 
'*' of Devortf being seised in fee of the manor of Stogumber, in the Anoe, fine and 
county of Somerset y by will dated the 13th of October 1705, devised the non-claim, not 
same, in fee, unto John Doble of Crocombe^ and unto his (testator's) k**? !^[!??** 
name-sake, he that married fVilliam Serle^s sister, and unto John Doble pie^ toabUl 
of BricknoUery yeoman ; that John Doble of Crocombey and John Doble impeaching the 
of Bricknoller survived the testator, entered upon their respective shares conveyance as 
of the devised estate, and severed the tenancy ; that John Doble of Brick- "°* *^"<? ^^ 
nolien died the 4th day of February 1731, leaving a son, Samuel Doble, 3^^^ n^' 
who aflierwards died, leaving a son, the plaintiff. It farther stated, that the ^ 

defendant had gotten into possession of the estate, and of the deeds and 
writings, and diat he pretends that one of the ancestors of the present 
plaintiff conveyed, by deeds of lease, release, and fine, unto Henri/ 
Vincenty which conveyance the bill impeached for want of valuable con- 
sideration, and as his ancestor did not join in the fine. 

To this bill the defendant pleaded, that by indentures of lease and 
release, dated 18th and 19th o^ November 1707. John Doble of Brick' 
noUeTy plaintiff's grandfather, conveyed to Henry Vincent [*] and his [^275 ] 
heirs, all his moiety of the devised estate, and a fine levied in Easter 
term, 7 Ann, by John Doble, and Catharine his wife, to said Henry 
Vincenty and that proclamations were duly made, and that Henry Vincent 
entered into possession of the said moiety,, and was seised thereof in fee- 
simple ; and that by divers mesne conveyances the said moiety became 
vested in the defendant in fee-simple, and that he now is in possession 
thereof, xoilhout any entry or claim by plaintiff, or any person or persons 
claiming under said John Doble of tne Victualling Office (being John 
Doble of Bricknoller) until tlie filing the plaintiff's bill, being near four- 
score years, from the time off the conveyance made to the said Henry 
Viftcenty except that about 6tli of October 1763, the defendant was 
served with the label of a subpoena at the suit of Samuel Doble, and 
thereupon the defendant produced his title deeds to the attorney em- 
ployed for the said Samuel Doble, who was satisfied with such pro- ^ 
auction, and by writing dated 7th of October 1763, promised, to dis- 
continue the proceedings, and the defendant is informed and believes, 
that no bill was actually filed to warrant such subpoena : and the plea 
averred that the conveyance made to Henry Vincent was an absolute 
conveyance in fee-simple, without any provision for redemption or other 
thing to lessea, alter, or defeat the same. (2) 

Mt, HolUst (for the plaintiff) contended, that the purport of the bill 
being to impeach the conveyance, as bein^ without some valuable con- 
sideration, and the plea only setting forth me conveyance so impeached 
srithout shewing that it was for valuable consideration, the plea was bad, 
as not meeting the charges of the bill : and that farther, the plea was 
mukifiuious, by introducing the matter of non-claim, which was plead* 

(1) See per Lord Thuriow C. in fFhitbread ▼. Brockkursi, antea, I vol. 417. ; EUe 
T. Dimgfttyi 1 P. W. 387. note, and the other authorities referred to by Mr. Beames, iq 
bb £lem. Pleas, 18. note; and Rota ▼. Pudtey, Findi Rep. 306. referred to ilnd* 
195. As to these pleas of fine, recovery, &c see that systematic work, from p. 183. 
t» 197. 

(2) Hm mhstaiice of plea, as here gtyen, agrees most accuratdy with Regl Lib. 



275 Cabbs Akgued and DeteruiMo 

1787* '^^S A second matter not part of that which constituted the defendant's 
^_ \ ,L^ tide. 
DosLE Mr. Mitford supported the plea. 

affdntt And his Honor said, that the whole was a plea of title ; that the non- 

CiuDLAiiA. claim was not a separate fact, but that the conveyance, fine, and non- 
claim all made one title ; the plea therefore was not multifiuious, but a 
good plea ; and the same was allowed. » 



r*2761 '■*-^ ^J^i'X- against Buown. 

lAnoMt Inn (No Entry.) 

In ft bill by ft TUILLIAM HARRISON the elder, and William Harmon tbtf 

second aort- 3rounger (his second son) by surrender, bearing date the Sd oi 



Sf&^mrt" •^**"^ ^*^^' conveyed the reversion of ccgpyhold premises at Wah^ksld, 




gage, the mort- Com. York (after the decease of the said PrtUiam Harrison the elder) 
gagor or his the use of the defendant in fee, subject to the payment of one pound ~ 
hein mint be shilling, to Richard Harrison the eldest son of William Harrison 
hrfow th« elder, and of 50/. to SavUle Harrison^ the third son of the said WiOimmm 

oMT^^} The Ufirrison the elder, and to a proviso for redemption on pajaient of 80/- 
^atoBd tiM ^^^ interest. And the defenoant was admitted tenant to the k>nL 

The two Harrisons afterwards borrowed of the defendant 40/. iifOO 
bond dated Sd of December 1756, and charged the «ame upon tiie moflt^ 
gagedpremises. 

Wiuiam Harrison the younger survived his father, and bj will i«C 
November^ 1758, gave to his brother Saville Harrison the copjhobl 
estate, subject to the debt of 70/. to the defendant. 

Saville Harrison being indebted to Thomas Fdl the plamtiflTs testator 
in the sum of 76/. 6«. by deed of 20th of November 1758, surrendered 
the copyhold estate (subject to the former mortgage) to him, in fee^ ta 
secure the repayment thereof, and by a deed of even date with the sur- 
render, the uses thereof were declared to be in trust to sell the saM 
and, in the first place, to pay himself die 76/. 6«. with interest, andtP 
pay to the said Saville Harrison^ iiis heirs, executors, or administiaytM 
the residue of the money which should be produced by^ such sale. Jkf^ 
Thomas Fell was admitted to the copyiu)ld premises. 

In 1761, the defendant entered into possessbn of the copyhold ^isttftfiif 
and has retained such possession ever since. 

SaviUe Harrison died in 1774*, leaving Richard Everin^fiam Horrito^ 

of Bakimore^ in the pn>vince of Marj^ndy his eldest ncjph^w andJhcir 

at law, being tlie eldest son of Richard Harrison the e\iiM son of ifitlk» 

Harrison the elder. 

The plaintiff filed ^is bill against die defendant Bromn imd JUaiard 

(1) See this ronfizmed; and the obeervmtioiis of 5irir. Gnmt M. ft. ; alw fli|MS Jkt 

prindpiQ case in PtJk t. X.ord Clintouy 1 2 Yes. 48. 58, 59. So also theft ia s tm 

•monggtlfae notes taken % X.ord Cdchestery of Sitikes v. €knAmt Bolls, 9A fkuwfcr 

y7m\ midOk is as tfolkurs, til. *< Bill of fbredosure vgpMMt one of two Mugyigiw 

for -the maie kmn Ins not ^hheut liringing both beftws Ifae tamtU rii— #» iks 

mortgages be of different estates. The case was of a principal movfgage aod anocbir 

BiortgMe of Another estate js a £oUateral seaun^. 

** His Honor determined, thata.bill of forodosiure against the -jgnmdfiX amkf om0 

jsoi be sustained withovt making ike other mortgi^or a parff ; becMua tlw otkir 

i< mortgngor haaa itfit to reikam, and be paesantatSieaicoiint, to pBHsantAo biiftkiii 

** ultimately filling on his own estate, or at least fidlisg^upon it to a laigir tatfonat IkiS 

*< the first estatednight he .efficient t^jMisff.** 

'* Ordered to stand over fbr want of 'partte." 

Evering^am 



« 
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IN THC Court op Chancsry. ^^ 

Everimgkam Harrisoth chargtog Uie luticr to be abroad [*] in America^ 1787. 

and praying an account of what was due to the defendant for principal 

and interest of the 76/. 6^. and that the defendant might account for the 

rents and profits of ^ copyhold estate, and pay to the plaintiff what 

should appear to be due to him after paying such principal aad interest, 

and in case tiiat should noffbe aufficient to satisfy plaintin's demand, that [ *277 ] 

the estate night be sold, and proper parties join for Uiat purpose, and 

plaintiff be paid out of the purchase- money, and the residue be paid and 

applied as tne €oiirt should direct. 

The defendant by his answer acknowledged having continued in pos- 
session of the premises, from the jrear 1761, and said he was ready to 
account for the rents, 4^. to such person as should appear to be entitled 
to the e({Qity di redemption : but that he did not know who was so 
entitled, not knowing what was become of Saville Harrison, whether be 
was liviRg or dead, or whether he was ever married or left any child or 
children living. — He acknowledged having a balance in his hands after 
payment of the principal and interest of the mortgage of 69/. and claimed 
to be paid a bond given by William Harrison the younger for 10/. and 
interest to Thomas Hadfidd, an assignment of which he had taken from 
the executrix of the said Thomas Hadfidd. 

Several questions arose : but the only material one was, whether there 
were proper parties before the court, the supposed heir at law of Saville 
HamsoTiy the mortgagor, being abroad in America, and his personal 
representative not beine before the court. 

Mr. So&a (for the defendant) made the objection, and urged that, as 
the heir and personal representative of the mortgagor were both in- 
terested in the account, th^ cause could not go on witliout them. The 
account being taken in the absence of the heir who is abroad, will not 
U&d hfm. A case occurred this morning at the Rolls, where a man, after 
tuortgai^nff bis estate died having left all his property by will to his 
iKfe and chfidren, who were eight in number ; the mortgagee filed a bill 
to foreclose, and one of the children being abroad, his Honor refused 
to send it to an account. 

, Mr. MansfiM (for the plaintiff) insisted there wet*e sufficient parties ; 
iStat StoSfe has the real pledge in his hands, and [*] although there [ •278 J 
night be a contract between the heir and the executor, that did not 
iaffiect bhn. Between first and second mortgagee, it is not necessary to 
utsjke the mortgagor himself a party, all the decree is redemption of the 
first moktgage and a conveyance to the second, not an acceant of rents 
and prdSts, tmless the mortgagee is in possession. By ihortgaging the 
property a Mcond time, the mortgagor gives to the second mortgagee a 
power of redeeming the first mortgagee, and neither the mortgagor nor 
the first mortgagee are hurt by its being unnecessary to make the mort- 
gagor a party to the bill between them ; for the first mortgagee is liable 
to no further account to the original mortgagor, the second mortgagee 
being bound oi^y to make him just allowances, and, if he has done 
otherwise, being liable to all charges which might fabVe^een made against 
the first mortgagor in his account with the original mortgagee. If the 
Hek 'o? the fitst mottgagor was a necessary party, the wst mortgagee 
mttit keep the Mcond mortgagee oat for ever, in all cases where the heir 
xt£ 'flie^rsttnortgagor cannot be found, or is abroad. In thm case the 
first mortgagee acknowledges he is paid his mortgage-money, and only 
contends that he has a right to tack the bond, of whidi he has got an 
assiffnment, which he has no right to do ; yet from the circumstance of 
itheli^ lir'the*iMttgagor being abroad, he would hold against every 

"boSy. ^^^Kh^re are many cases in which the Court will act against per- 

sonft abroad. Although tne Court will not establish a will against thje 
^ ' who is abroad, it will execute the trusts of a will against him. And 

in 



2^g Cases Argued *AND Determined 

1787. >" ^1 cases wliere the party abroad is a passive party»^ the Court will ga 
* , ' on notwithstanding his absence. 

Fell Lord Chancellor. — It seems to me impossible that a second mortga^ 

agpinMt should come into this court against the first mortgagee, without making 
Bkowh. iiie mortgagor or his heir a party. I admit the distinction has been taken 
as to proceeding in the absence of parties abroad, between their being 
active or passive parties, but the principal difficulty is, whether I can 
call the heir of the mortgagor a passive party. The natural decree is, 
that the second mortgagee shall redeem the first mortgagee, and that 
the mortgagor shall redeem him or stand foreclosed. (2) I never re- 
member a case where the decree has not been so perfected : it therefore 
\ ^*279 1 must be necessary to have the real representative of the [*] mortgagor 
before the court, though it is not necessary to have his f personal re- 
presentative. (3) 

It being suggested that the heir was expected to be soon in EngUnd, 
Lord Chancellor ordered the cause to stand over. 

f As to this point, sec 5 P. Wms. 333. d. 



(2) Vide 12 Ves. 58, 59. 

(3) And sec Bradshaw v. Outram, 13 Veib 334. 



Fell against Tlie Master, &c. of Christ's College, Cambridge. 
^^^IS^. (No entry.) 

A defendant to HPHE plaintiff filed his bill against the Master, Sfc. of Chrisfs CoUegtf 
m bill, though •■- Cambridge, making Messrs. fVallis and Trtmard the Solicitors, par- 
po* *^d with ^jgg . jjg served the college with process, but did not serve the defendants 
•"peSTmS Wallis and Tratvard. They however appeared gratis, and joined with 
i^dTrefSitfor the college in referring the bill for impertinence, 
impmineiice. Mr. Mansfield moved that the order of reference so far as the nunc 

related to the defendants Wallis and Traward<, should be diachamd, 
on the ground, that they, not having been served with process, could not 
take any step in the cause. He said, if that was to be permitted, although 
the principal party in a cause might see no objection to a bill, a party, 
whom the plaintiff had not brought into court, might refer the bill. 

Lord Chancellor, — I have no notion that a party made a defendant to 
a bill of complaint in this court, may not appear gratis, and get rid of 
the suit as soon as he can. 
Motion refused, and tlie plaintiff ordered to pay the costs. 

[ •280 ] 

LmeolfCs Inn 
HaU, lithDec* 

rndt S.C. Williams agaiml Thompson and Others. 

1 Cox, 413.] 

AAer an order \/f R* SCOTT^ Supported by Mr. Graham^ moved that an order whidi 
that a bill be ivl. had been made tor taking the plaintiff's bill pro confesso^ against the 
taken pro con- defendant Thompseny might be disdiarged, [*] he having since the order 

putting in an 

answer is not lofficient to set aside the order. (1 ) 

fl 

(1) Upon a motion to discharge an order to take a biU prt am feu o, upon pajncBtff 
costs, and an offer to put in an answer, the Court required to see the ansfi:er ptiJ|i O M^ 
to be put in ; which being declined, the biU was taken pro confesto, Heame v. 6)|A«v 
IlVe5.77. 

15 ...... inadt, 
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made, put in an answer. They stated that the defendant was an uncer- 
tificated bankrupt at variance with his assignees, by which he was pre^ 
▼anted from answering sooner ; that the pmintiffs replied to the other 
answers onhr on the 8th of November^ and cited the cases of Hawkins ▼• 
Crooky 2 Wmst 556. to shew that the plaintiff's bill could not be taken 
pro amfesto whilst there is an answer upon the file of the court ; also 
the case of Abergavenny v. Abergavenny^ 4 Viner, and 2 £q* Abr. 179* 
pL 5. 

Mr. HMist opposed th^ motion ; the defendants* answer, which he 
said was a very long one, not having been accepted by the plaintiff; but 
offered if he would put in a short answer to waive his order. 

Lord ChanceUar refused the motion ; observing, that where the de^ 
fendant puts in an answer, afler the order (2), and the plaintiff takes ex- 
ceptions to it (2), it is a waiver of the process ; because the plaintiff shall 
not have the benefit both of the defendant's answer and of his own alle- 
ffations : and that wherever an order is made to take a bill pro confessOf 
if the defendant comes in upon any reasonable ground of indulgence, 
and pajTS costs, the Court will attepd to his application, if the dday has 
not been extravagantly long ; but where it has been so, the mere gra* 
tuitously putting m an answer is not sufficient to over«-rule the order. 

(9) Mr. ffollui (who was of counsel in Uiis case) obaenred, that what Lord Thiurlow 
Hafetd was, that "when the defendant puts in an answer after the order, and the plamt^ 
" aecepis the ontwer, it is a waiver of the process ;" '•^and not as rfprttented mpm^ wUh 
rtfcard to ewcephanu Std vide contra Mi*. Cox's report of the principal case, 1 Cox, 413. 
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Fry against Penn and Others. 

n ILL filed by plaintiff, the builder of some houses at Dudley in jS/a^ 
-■-^ Jbrdshire^ stating a contract for 800/., but that a committee of the 
defendants had given directions by parol to his servants, in his absence, 
for alterations and further erections out of the original plan, and stating 
his equity to be a want of witnesses to prove such orders, praying a dis* 
cevery of the orders, and extra-work, and to be paid for the same ; the 
bill acknowledged the receipt of 900/. 

It further prayed an injunction against one of the defendants who had 
been employed as a plumber in the buildings, and [*] threatened to 
bring an action against the plaintiff for work done, to restrain him from 
so doinff, until he had paid tne plaintiff his proportion, as one of the com- 
pany, ror the buildings. 

Tlie defendants put in a general demurrer. 

Mr. Uoyd (for the plaintiff) insisted that the demurrer covered too 
much, the plamtiff havmg a right to the discovery though not to relief; 
and therefore, being a demurrer to the whole bill, it must, according to 
the course of the court, be over-ruled. 

Mr. Seiwyn and Mr. Johnson (for the defendanu.) — The plaintiff had 
no equity, tne whole remedy is at law. He states that the orders given 
by the committee of five, were parol orders given to his servants. These 

(1) This case b quite contrary to law and practice. Vide Price v. James, postea, 318. 
cJuit T. Smtme, 4 vol. 480. See also Ryves v, Ryves* 5 Yes. 346, 347. ; MucJdeston y. 
Bratm, 6 Vea. 63. ; Barkers, Dade, ibid. 686.; HodgHn v. Longden, 8 Yes. 3. ; Sutton 
V. Eari of Soarborough, 9 Yes. 71. ; and Beames Elem. Pleas, S5a But a bill will 
not be denmrrable by a prayer merely fir general rtHef, or for the equitable assistance 
«f the eonrt, «i«re{y ooiuequential upon the prayer for disoovery ; Brandon y. Sands, 
9Vei.Jiiii.514. 

Vol. IL servants 



Lincoln's Inn 
BaU, nih Dec. 

A bill proper 
for discovery 
only prays re- 
lief, yet a gene- 
ral demurrer 
was oyer-ruled, 
but without 

COSt)t.(l) 

[*281] 
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1787. ^rvants would be hit witnesses at law. Having no equity, a geoeial 
demurrer was the proper method. 

Mr. Liot^ in reply. — If there is any thing in the bill to which the 
plaintiff is entitled to an answer, a general demurrer is bad. In thia case 
he is clearly entitled to a discovery, and although the bill is improperly 
drawn in praying relief, yet, if they meant to take advantage of thaty they 
might have demurred to the relief; but having demurred genenilly» by 
the course of the court, it must be over-ruled. 

Lord Chancdlor seemed to doubt much as to the course of the court, 
and to think it incumbent on the plaintiff to know what he prayed^ and 
that therefore, if he prayed relief, where he was entitled to diacovaiy 
only, the defendant might take advantage of. it by a general demurrer, 
and the bill should be (Osmissed. That it was a hardship, because, upsa 
a long bill filed, there chanced to be a right to a discovery, the defendant! 
should be put to the expence of taking a copy, and not be able to wrmii 
it by a general demurrer. 

Mr. AingCy 'as amicus curia f mentioned a case of Ridgk^ v. Hole, m 
whidi a bul proper for a discovery, praying relief, a general denHonv 
was allowed* 
[ *282 ] [*J But, Mr. Lloyd answering, that though that had oftiexi bees 

pressed, it had never been done ; and the course of the court, to the con- 
trary, being shortly pressed. 

Lord Chancellor said, that the matter had been often mentioiied, and 
his inclination had been as it was now ; but, if the course of the comt 
was otherwise. The demurrer must be over-ruled without costs. 

Mr. Seltvvn the next morning mentioned a case of Measter v. Bram^ 
storiy 15th march last, which was a bill filed for discovery md prayiBf 
relief, which the plaintiff was clearly not entitled to: defendant demurred 
generally, and Mr. Scott contended the demurrer Was bad, and must be 
over-ruled ; Lord Chancellor said no ; that as the discovery led to relief 
to which the plaintiff was not entitled, the demurrer was good, and 
therefore allowed it. 

Lord Chancellor,'^ The only question is, whether the plaintiff shall be 
at the expence of a new bill, or the defendant of a new demurrer, aa^ 
desired the Register to look into Xhe case cited. (2) 

Vide posteay the case o^ Price v. James^ where Lord CkanceOor ai- - 
lowed the demurrer. (3) 

(2) No entry of it appears in Res. Lib. 

(3) See the references in note {Ijantea, 
"Mr, Brown^s copy contains the following note in MS. Noak v. Nook, htfcn 

Bathurstf I9ih Juli/ 1176, 

Bill stated, that on marriage of ancestor of plaintiff, the estate in questkm wa 
to the use of or in trust for that ancestor in tail, or for life, with remainder to or in inHt 
for the issue, and that plaintiff was entitled under that settlement, or as hdr geaasl; 
but that defendant, who is plaintiff's uncle, (though no heir) is in possession, and hv 
the settlement and odier deeds. And therefore the bill prayed possession and ddivfiy 
of the settlement, &c. and an account and satisfaction for the rents. And the bfl 
charged that the defendant threatened to set up terms. 

Defendant demurred to all the relief, and to a discovery of the deed ; and Lord Om- 
edlor aUowed tlie demurrer, relying on the case of Whiichurck v. Gol^&ngt 2 Wms. 541. 
though it does not appear in that case that the demurrer extended to^the diaooferjr. 
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1787. 

Cator agmist the ^rl of Pembroke and Others. ifau, isth Dec. 

[rweac. 
(Reg. Lib. 1787. A.fol. 81.) antea, i toi. 

501.] 

RE-HEARING after an order of dismission, on a hearing m this ^. purchaiegan 
cause before the late Lords Commissioners, vid. ante^ vol. 1. p. 301. *^^** o^-®* 
The plaintiff's bill, and petition of re-hearing, stated the settlement on ^^"^^h^^ 
the marri^e of the defendant. Lord BoHngbrokCi and the Right Honour- &c.'^e*i^dw 
able Diana f late Viscountess [*] BoUngbroke, by which L^ord Boling' covenanting 
broke conveyed certain manors, 8^c. and among them the manor and that there are 
premises in Be^enham^ in Kentt to the defendants the Earls of Pem^ "® incum- 
broke and GuUdford^ to uses under which Lord Bolingbroke had an ^'J^"' ^^ 
estate for life, with a power to sell and to lay out the money arising Jg- is^™^t 
from the sale in other lands, to be settled to the same uses ; and in the in the funds, 
mean time to invest the same in the public funds ; — that the plaintiff and i?. after- 
treated with Lord Bolingbroke and the trustees for the purchase of the y»^ »*^1» *^® 
manor oi Beckenham for the sum of 19,688/. and, by indentures of 21st hjj'uft*^^^ 
and 22d of October 1773, the trustees and Lord Bolingbroke conveyed ^y letter of 
the premises to him, and Lord Bolingbroke covenanted for himself and his attorney to a 
trustees that the plaintiff should have the same free from incumbrances ; who has no no- 
— that the plaintiff paid the money to the defendants, the trustees, who tice.(i) A, is 
invested the same in the purchase of 22,930/. \s. \0d. old South Sea ^""'^^^f^^ 
annuities, in the names of the trustees, in which the same have con- rentcharee: 
tinned ; and the plaintiff entered into possession of the estate, and con- He huDolitn 
tinned so till evicted. That plaintiff had discovered that Lord Boling- whaterer on 
broke, in 1769, in consideration of SOlO/. had granted to Hans Wintrop ^^J^^ P"*^" 
Mortimer^ and his heirs, a rent charge of i-SO/. during his (Lord Boling- ***®^ 
brokers) life, and by indenture of 24th Jtdy 1770, in consideration of [ *283 ] 
3000/. paid by Mrs. Margaret Hare, he demised to her all the lands 
purchased by the plaintifi (except the manor) for ninety-nine years, if 
he (Lord Bolingbroke) should so long live, at a pepper-corn rent ; and 
Mrs. Hare, by another indenture dated the 25th of the same month, 
re-demised the same premises to Lord Bolingbroke for ninety*eight 
years and eleven months, (if Lord Bolingbroke should so long live,) at 
the Yearly rent of 500/. with a proviso on non-payment for re-entry, 
Ttori Bolingbroke paid the annuity of 500/. to the 21th of January 1774, 
and, then, neglecting to make good growing payments, Mrs. Hare 
brought her ejectment, which was tried at the Summer-Assizes for 
Kent, in 1780, when a special verdict was found: and in Michaelmas 
Term 1780, judgment was given for the lessor of the plaintiff, and 
entered up, and ^Irs. Hare threatened to sue the plaintiff for the costs 
of the action, and for mesne profits since the day of the demise, unless 
he paid the same without suit. . That in consequence the plaintiff on the 
lltn September 1779, gave notice to the trustees, in order to have the 
benefit of the dividends to indemnify him against the proceeding, and 
Uainst annuities he [*] was informed had been granted by Lord [ *284 ] 
JBolingbroke. The bill, and petition of re-hearing, further stated, that 
Lord Bolingbroke, in February 1775, granted to the defendant John 
JBoldero, annuities to the extent of the dividends of the South Sea 
annuities ; and the trustees, at the request of Lord Bolingbroke, signed a 
letter of attorney to Mr. Boldero, who by virtue thereof afterwards 
received the dividends arising therefrom ; and that the plaintiff in 1780 
gave JBoldero notice of his claim upon the South Sea annuities ; and also 

(1) See the notes and refnrencea to the case on the oiiginal hearing, antea, 1 vol. 501. 
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1787. ^^^ ^<^>^^ Bdinghrohe had granted other annuities previous to the 

*_ ^ ^ tiff's purchase, particularly two, of 150/. and 450/. to Thonuu Manmg" 

Catok Aaiff Esq. ; secured by bonds and judgments, and that Mr. Mauin^kam 

agamtt had extended the plaintiff's estates by writ of degit* The plaintiC 

'niaEarl of therefore, insisted that he was entitled to the benefit of the dividends on 

PmBMKx. ^^ South Sea annuities, to indemnify him against the verdicts, and 

charged that Boldero had notice before the purchase of the annuities ; 

that 'the money with which they were purchased was the purchase 

money of the Beckenham estate, and paid for the same by plaintiff, and 

prayed that the dividends might be paid to him, in reimbursement of the 

costs of Mrs. Hare^B judgment, Sfc, 

Mr. BolderOf in his answer, stated his purchase of the dividends of 
the South Sea annuities, and admitted he knew that the money with 
which they were purchased arose from the sale of the estate* 

The petition of re-hearing further stated that the cause came on to 
be heard before the Lords Commissioners, 15th July 178S, when his 
bill was dismissed, but without costs, by which msmissal he wis 
aggrieved. 

i/Lt, Mansfield, Mr. Scott, and Mr. HoUist, for the plainttflb. — The 
etftitte *wa8 conveyed to Cator in fee, with a covenant that it was free 
from incumbrances ; it afterwards Appears that rent charges had been 
spranted to Mr. Mortimer and Mrs. Hare^ and as soon as the plaintiff 
knew of the several transactions, he gave notice to the trustees and to 
Boldero; he contends b^ his bill diat the South Sea annuities, being 
specifically the money paid for the estate, he ought to have so much of 
it returned to him as will indemnify him against the loss he sustains. The 
t ^^5 ] decree dismissing [*] the bill proceeds upon wrong principles. If the 
purchaser of an estate does not pay the purchase money, the vendor has 
a lien upon the estate. Walker v. Prestoick, ^ Vesey, 622. Pollexfhi 
V. Moore, 3 Atk. 273. Chapman v. Tanner, 1 Vem. 267. Upon the 
former argument, the case was rested upon diis ground, and compared 
to the case of an exchange, where the very act includes a warrant : 
here was an express covenant which would prevent the general war- 
ranty. Cator having paid the money, and been evicted, has an equi- 
table lien on the money, as, in the other case, the seller would on the 
estate. Upon a total eviction, this would certainly be so, and there is 
no reason why it should not, on a partial eviction. And it is an eouity 
prior to that of the subsequent purchaser Boldero : for if A. sells sn 
estate to B. who sells it again to C. who pays the money, but B. hss 
not. paid the money to A,^ and C has no conveyance made to him; 
though there is no case which says which has the better equity, yet the 
court would say, that A, has the first lien whilst the estate continued in 
B. however hard it might be upon C. Like that was the case of Becid 
V. Cordley (ante. v. 1. p. 353.), where the claim of the younger children 
was held to be a prior equity to that of the second mortgagee. Under 
the principle of tnat case, C. would find, that so long as the estate 
remained in B., A. would have a prior equity. If this equity sdbsisti 
with respect to land, to the prejudice of third persons who have not 
taken in the le^al estate, the same equity will subsist with respect to 
money, whilst it can be pursued ; that is, whilst it is in the hands of the 
vendors who have received the money. Where an estate has been soM 
by the court, and the money remains in court, if there is any diminotko 
in point of value which makes a deduction right, the .court is in a habit 
of not suffering the money to be paid out, without notice to the piff^ 
chaser. This was done lately with respect to a purchase made by the 
Marquis of Buckingham, The same argument applies with- respect to 
the money, whilst it can be pursued. But in the present case it is nA 

that whatever the equity might be, as against Lori Bolin^raket it ^ 

different 
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different with respect to the trustees and Boldero. As to the trustees, 1787« 
there could be no difference between them and Lord BolingBroke, after ^ ^ l-* 
they had notice of the plaintiff's claim : by parting with the dividends to Cator 
Bcidero after notice, they make themselves liable. If the court would . ogamst 
give the plaintiff a remedy against Lord [•] Bolingbrokey it will do so TJ? ^^* ^ 
against the trustees. Then with respect to Bolderoy the court consi- P««»««'- 
dered him as a purchaser. The question is, whether he has obtained a [ •SSG ] 
legal title ; for, if he has only an equitable title, no difference is made by 
there being, or not being, notice. If a purchaser takes under a will, he 
must examine the will, and take notice of what it contains. Here 
Boldero admits that he had notice that the South Sea annuities were 
purchase money. This should have led him to make an enquiry of 
Cator 9 whether he had any claims upon it. He would have answered 
that he did not know ; but that if there should be any incumbrances on 
the estate, he should have a claim : and under that notice Boldero need 
not have purchased. Persons who have only equitable titles are in no 
better situation than those under whom they derive their title : Boldero 
therefore is liable to the same equity as Lord Bolingbroke, In fact, 
Boldero, so far from a legal estate, has not the dividends themselves; 
but only annuities equivalent to the dividends. 

Mr. Attorney General, Mr. Madoch, and Mr. Ray, for the defendant, 
Boldero, 

It is contended on the other side, 1st. That Mr. Cator has a lien upon 
the money. 

2d, That it being prior to the conveyance to Boldero, he has an equity 
against Boldero, 

1st. We contend Mr. Cator has no lien. A lien is a right acquired 
b}r means of some contract. All cases of prior and subsequent equities 
arise from contract. Thus in Becket v. Cordley, the younger children's 
equity was, to all intents and purposes, a second mortgage : and it came 
to be a question, whether the third mortgagee, without- notice, should 
be preferred to them. Whatever final remedy Cator may have, it is 
Tery different from a lien arising from contract. Upon the purchase by 
Cator he took a covenant from Lord Bolingbroke, that the estate was 
free from incumbrances. Under that covenant he might have a remedy 
at law, by action of covenant, to recover damages, or he might file a bill 
here for a specific performance of that covenant. In 1775, Boldero pur- 
chased Lord Bolingbroke*^ interest in the dividends, and took an assign- 
ment of the dividends for his life, and a letter of attorney made irrevoca- 
ble to receive the dividends. It was impossible for the trustees ta give 
[•] him a better title. In 1780, Mrs. Hare brought her ejectment to [*287 ] 
recover her arrears. Cator paid her : and from that time had a right to 
stand in her place. But Mrs. Hare had no claim upon the dividends ; 
so that Cator, by the transaction with her, got no more dtan he had be- 
fore ; a right to file a bill for specific performance, or to bring an action 
to recover damages for the breach of covenant ; and, as it remained un- 
certain which he would bring, that cannot by any means be called a lien. 
Wherever the court speaks of prior equities, it means clear and precise 
equities; and it is of such only that it says qui prior in tempore potior in 
jure* Before Mr. Boldero^ purchase, it would have been very doubtful 
whether the court could have applied the dividends to the payment of Mrs. 
Hare*B arrears, because there was no contract with Mrs. Hare, as to that 
port of his property. But after it, how could Mr. Cator possibly affect 
them ; could he have made them liable to a fieri facias f Certainly not, 
tar Mr. Boldero was a purchaser for valuable consideration, without 
ix»tice of Mrs. Hare*a annuity. The cases of following money are, in 
Act, only cases of following securities; as, for instance, bills in the 
hands of a fiu:tor| who has become a bankrupt. In Bennet v. Mayhew 

O 3 (cit. 
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1787f (cit.vol.i,p.232.) the court instituted an enquiry whetlier any of the 
*^ J ^ ^ money had been laid out by the consignee in land. The bills originally 
Cator sent from Ireland were traced into the hands of persons who had paid for 
•&aiut them in paper ; which very paper was traced to the hands of the vendoffi. 
The £arl ^f "jhough there was no direction to Mayhew to lay out the money in land, 
rpuMSir jyj^ |jg ^^ accountable for money, yet the court presumed that he pur- 
ehaied for his principal. This case is very different from those put by 
Mr. Scott and Mr. Hollist. It is not the case of money, whtcfa, when 
paid to the vendor or his banker, and mixed wich his own money » loses 
Its nature and becomes impossible to be identified, tike water ; but of 
securities, whose nature is such as to be followed. Suppose it to be hud 
out in a house, and the house afterwards sold, could the origiaal Tendor 
£>Uow it into the hands of the purchaser ? No. Suppose it invested n 
the funds* must the party dealing for the funds, enquire whether tht 
estate sold was encumbered ? It is impossible : it would break in upoa 
all the transactions of mankind. It is said Cator had a lien on the annai« 
ties against Lord Bolingbroke : that is doubtful ; for there was bo cob* 
tract to make the annuities liable. 
[ ^288 ] Then, 2dly, What is the case when they come into the possession efa 

purchaser who has all the possession possible ? He (^oald not have an- 
nuities ; for he was only to have the dividends for Lord BcHngbrM* 
life. — Then he buys for a full valuable consideration, and he takes a lelttf 
of attorney, made irrevocable, for the receipt of the dividends. It is like 
a symbolical possession of that which cannot be delivered ia specie, sif 
documents where the subject is abroad, or new papers with respect to a 
ship ; it is the only possession the nature of the property will adnsit. Ilia 
a possession of the dividends where he could not have the prindpsl 
sum. — And (his he took without notice, and by Cator s default ; for had 
Ca^or used due diligence, he might have insisted that the stock purchased 
witli the purchase-money, should be conveyed to him, in cosijunctioo 
with the other trustees, that he might be indemnified if evicted : and, not 
having done so, he put it in the power of the trustees (who had not eovc- 
nanted for the estate bcin^ free from incumbrances)' to dispose of it. 
The Lords Commissioners, though tliey rather assumed that there might 
be a lien upon purchase-money, said that, in this case, there could be 
no remedy ; that Mr. Boldero had obtained a possession of the annuities, 
which could not be taken from him, unless there was something to affi^ct 
the integrity of his mind. His conscience therefore being pure and un- 
affected, the court ought not to take from him the money he has received, 
and is in legal possession of. 

Mr. Hardinge and Mr. Graham were for the trustees, but declined 
arguing the case, as being uninterested in the event. 

Mr, Mansfield, in reply. — I shall contend, first, that Cator has a claim 
to follow the purchase-money, as against Lord Bolingbroke, 
2ily, That he has such claim against Boldero. 

1st, Cator being defrauded of what he treated for, has a right to fol- 
low his money against Lord Boliiigbroke, If a man sells goods to another, 
who pays his money into the hands of a banker, and it appears, before 
the money is paid over, that the vendor has no title, the vendee, giving 
notice to the banker, shall have the monev repaid him. The same doc- . 
trine applies to money paid for land, as far as it can be followed. The 
[ ^89 3 ^^^^ cited by [*] Mr. Madocks of Bennetv, Mayhetv is a strong case to 
this purpose. Mayhem was a depositary of money which he had laid oat 
in land. So in a case of Lane v. Deighton, before Sir Thomas Clarhf 
where a husband had got into his hands money belonging to his wife, and 
laid it out in land : upon the evidence of a paper in Deigktons own hand- 
writing, which shewed that the very money which he received was paid 
for the purchase, the wife was decreed to have the beqefit of tht hood. 

The 
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The only difference between these cases and this is« on the question 
whether the money could be traced. If Lord Bolingbrokehad continued 
in the receipt of the dividends, Cator would have had a ri^ht, against 
him, to be put into possession of them. — Then the question is, whether 
this right continued aflcr the assignment to Bolderof — On the other 
side, it is contended Boldero had a legal right : but he had no right at 
law whatsoever; he could bring no action against [^Cator]^ he was onlj( 
tiie servant of the trustees. — As to the letter of attorney being irrevoc- 
able; it was by its nature revocable at law: the making it irrevocable is 
only a contract in equity not to revoke. If so, Boldero had only an. 
equitable title, subject to Cator % prior equity. But it is argued, that 
should this be the case, men in Boldero's situatioifwill be liable to great 
hardships : but they will not be liable to greater hardship than in other 
cases where a prior equity takes place of a posterior one ; as in Becket v. 
Cordleu, where the second nwrtgagee was grossly imposed upon. -^ Then 
the pnor equity must take place in this, just as it did in that case, this 
case falling under precisely the same rule. 

Lord Chancellor, — Suppose the trustees on the conveyance to 
Bolderoy had declared a new trust for him during the life of Lord Boling* 
broke ; I cannot see how that would have differed from transferring t£e 
stock to a new trustee, which would be equivalent to an assignment to the 
party : the old trustees declaring a new trust would not be trustees for 
the whole equity. — I have great doubt on the other part of the case. 
Not having seen the argument of the Lords Commissioners, I was pre- 
pared to say that the party could not follow the money when deposited 
with the trustees ; but that having taken a covenant for quiet enjo3rment 
and a good title, that his remedy was that way. But I see the Lords 
Commtssioners did not say the money might be pursued. If they had 
given that opinion, I think I should have d^ered from [*] them : but on [ *290 ] 
the part of the case on which they did give their opinion, I agree with 
them. I think the act done by the trustees is equivalent to a new decla- 
ration of trust for Boldero : and the question then is, whether that does , 
not make the trustees as effectually seised for him, as if he had it assigned 
to m, new trustee. — - By the best judgment I can form, the judgment is 

Decree affirmed. 
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Earl of Masserene ogam^^ Lyndon. 

(No entry.) 

T>H£ plaintiff having obtained an order for amending his bill, on pay* The pluiitiff 
ment of 40*. costs, the defendant moved to discharge that order, and •"Mnds semil 

times, jet be 

shall uoipey 
taxed costs, but only 405. ; [unless in a case of particular oppresiioii.] (l) 

(1) Wide Rome ^.Stuart, 1 Dick. 58. SuUock t. Perkins, ibid* 110. and Frefx v. Cut-, 
ptfpgr, ibitU 884. 
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that the plaintiff mieht pay taxed costs. And the ground of this appliei' 
tion waSy that the pmintiff had amended his bill three several times belbie^ 
with very large amendments ; and the expences to which the defendant 
had been put in taking office copies of these amended bills were three 
rimes as much as the Wt. costs allowed. 

Lord Chancellor said that the mere statement of the number of sheets 
in the several amended bills, was not sufficient to break through the ge- 
neral rule : but^ in order to do this, a defendant must state a case ofw* 
tictdar oppression. (1 ) There must be a general rule upon this siwjecC, 
and that general rule allows but 40<. costs, and must be abided by. 

Motion refused. 

(1) See note (1) in tl»e'preceding page. 
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CoppiN against Fernyhough. [29th January.^ 
(Reg. Lib. 1787. A. folios 327. 4S3.) 

JOHN COPPIN, by indentures bearing date the 18th and 19th of 
October 1737, conveyed his manor of Marhyate and other frediold 
estates to trustees, to the use of himself for life, [*] remainder to the 
use of his son John Coppin for ninety-nine years, if he should so long 
live, remainder to trustees to preserve contingent remainders, remainder 
to trustees for a term to raise portions for younger children, remainder to 
his first and other sons in tail male, remainder to the settlor's daughten 
in like manner, remainder to Samuel Coppin, the settlor's brother m like 
manner, remainder to Joseph Reynardson in like manner, remainder to 
Zephaniah Pierce in like manner, remainder to William Pittman for life) 
remainder to John Pittman (his son, and father of the plaintiff) for life, re- 
mainder to his first and other sons in tail male, remainder to the settlor 
in fee. All the persons taking, were to take the name of Coppin. 
' The testator was seised of a freehold farm called Chanlana Farm, and 
possessed of the manor of Caddington Major (the premises in question), 
neld by lease from the prebendary of the prebend of Caddington Major 
in the cathedral church of St. Paid, London, for twenty-one yean, 
which lease was usually renewed every seven years, and which he held 
at the time of making his will, by a lease for twenty -one years, dated 20tb 
of November 1736, (and which he afterwards renewed 18th of November 
1740) ; and being so seised and possessed, he made his will dated 20th 
of October 1737» and thereby gave to his daughter an annuity, charged 
upon Chanland Farm and other premises, and also upon all his leasehold 
estates in the said parish of Caddington, and devised the same, subject 
to the annuity, to the same uses, intents, and purposes as are declared 
in the above recited deed. 

After the making of the said will, the testator purchased another pre- 
bendal lease for tlireie lives, and made a codicil to his will, dated 27th of 
July 1741, (which he declared was to be annexed to his will) by which 
he gave the said newly acquired estate to trustees, to the use of his 

(1) ^ee Hone v. Medcrafi, antea, 1 vol. 261. with the notes and references, eiperiaHy 
17 Veff.390, &c. 

(2) See on the prindpal case, by the present Lord Cfiancellor, arguendo, 1 Vesey, jua. 
488. 

(5) See Moore v. Bennett^ 2 Ch. Ca. 246. Lord Redesdale's note. Vide the eitiict 
at tbe end of thib case. Notice of an instrunient notice of contents. See the otis 
^ted ih Pearson v. Morgan, poitea^ 088. 387. *, note (3). On doctrine of noCioe io 
^fDcral, sec Beames's £lem. of Plea^, p. 243. ct $eq, 

daughter 
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daughter Mary for life, remainder to the uses above declared of his 1788* 
other estates. (4) *^ , \ m. * 

John Coppin died in 1742, John Coppin his son and executor proved Coppxir 
the willy ana entered into the possession of the estates, and died in 1745, ogmntt 
without issue : Maty Coppin nad died in his life-time, and accordingly ^"wth^u^b. 
Samuel Coppin entered upon the estates [*] as the next devisee ; and^ (| *29S ] 
he also dymg without issue, Joseph Reynardson entered, and took the 
name of Coppin, 

Zephaniah Pierce^ John Pierce, and JViUiam .Ptttman, the subsequent 
remainder-men, all died in the life-time of Joseph Reynardson ; John 
Pierce left no male issue, and, therefore, on the death o^ Joseph Reynard" 
ton Coppin without issue, John Pittman (father of the plaintiff, and who 
was a plaintiff in the original bill by the name of John Pittman Coppin) 
became entitled, under the limitations in the deed, to the premises, for 
ninety-nine years, if he should so long live ; and the present plainti^ his 
son, to the remainder in tail of the real estates, and the absolute posses- 
sion (subject to his father's life estate) in the personal estate. 

The lease of the Caddington estate had been several times renewed'by 
the several persons in possession, and particularly by Samuel Coppin^ by 
a lease of the SOth of November 1756, in which he was styled devisee oif 
John Coppin : and, on the 4th of November 1768, a new lease was made 
to Josepti Reynardson Coppin^ and another in 1776, on which he paid the 
fine. Joseph Reynardson Coppin afterwards mortgaged the premises, as 
his own property, to the defendant Brawn, for securing the payment of 
.1500/. and made a will, by which he took upon himself to devise the said 
estate to the defendant Femyhough, and made her and the other defend- 
ants, Ann and Susannah Reynardson, executrixes of such his will. 
* This was the case made by the bill : the defendants, in their answer, 
set up an adverse title ; pretending that the first owner of the Caddington 
estate was Samuel Coppin, and that he devised it to Joseph Reynardson^ 
who mortgaged to the defendant Br&um, and devised to the defendant 
Femyhough. But the plaintifis established by evidence that the Cad* 
dington estate was the property of John Coppin, and passed by his deed 
and will ; so that Joseph Reynardson Coppin had no title to mortgage or 
devise the same, being, only, tenant for ninety-nine years, if he should 
ao long live. 

This reduced the cause to two questions. 

[*] 1st. The lease of the Caddtnston estate beins devised by the will, [ *294 ] 
and a new lease taken in 1740, whetner the taking the new lease was not 
an ademption of the bequest, and, if so, whether the codicil was a repub- 
lication of the will ? 

2dly. With respect to Brown, the mortgagee of Joseph Reynardson 
Coppin^ who had no other notice of the detect in his title, than tliat the 
lease to Joseph Reynardson Coppin, which was assigned to him, recited, 
among the considerations, the surrender of the former lease which recited 
the surrender of the other, in which Samuel Coppin was styled devisee of 
John Copptnm 

Mr. Mansfield and Mr. King for the defendants, Ann Femyhough^ 
Ann Reynardson, and Sussanan Reynardson. — 

The preliminary point, made by the defendants in this cause, is that, in 



0* 



(4) " And he directed tluU if any of the penons beneficially entitled in the premiica 
derised by the said codicil for the time being, should, for six months after the death 
of any of the persons named in the lease thereof, neglect to obtain a renewal of the 
lease, then die trustees were to receive a competent part of the rents, and to pay there-^ 
out the fine and other expenses of the renewal.*' 

Upon this the Court declared, '* that the lease under which the estate called Cad- 
dingfon Minor was held, ought, according to the will of the testator, to have been 
kept up by and ou^ of the renU and profits of the said estates." R^. Ub. 391. 

fkct| 
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1788. ^ct,' the lease of Caddington Major did not pass by the will niJckn 
^ -^ iL^ Coppin, the bequest of it having been revoked or adeemed by the renewal 
Cormr of tne lease in 1740. That such a renewal operates as a revocation or 
ms^inM ademption of a prior bequest of such a lease, is decided by several cases : 
VkawTBouaH. 3^^ ^g ground of those decisions is, that the bequest, being a beqoest 
of that specific existing term, and that specific term being absolntdj 
annihilated by the surrender, the new lease passing a totally new estate, 
the legacy is adeemed or revoked, as in other cases, of specific legacies. 
Abney v. Miller y 2 Atk. 59S. Hone v. Medcraft (ante vol. i. p. 261.) 
On the part of the plaintifi*, it was urged that the codicil, which was sdi- 
sequent to the renewal, was a republication of the will. But there is no 
case which says that the mere circumstance of making a codicil, witfaoot 
any reference to the subject matter of the will, shall operate as a -repub- 
lication. The cases have generally arisen on real estates ; but, if thii 
would not have been a republication of a will as to real "estate, it will not 
in the present case. In order to make this amount to a republicatioiiy 
there should be words in the codicil shewing, in some manner, an inten- 
tion in the testator of referring to this leasehold estate particularly, or 
at least generally, to the subject devised by his will. Lytian v. Lady 
Fal/dandf and the other cases mentioned in Acheriy v. Vernon^ Coai. 
Rep. 381. are very strong to this point, though the principaf case was 
[ *2d5 3 decided to amount to a republication. But here the [*] codicil is made 
for the single purpose of disposing of a property which the testator 
acquired after he had made his will, and relates to no other subject 
whatever. ■ As to the direction that the codicil was to be annexed to lus 
will, it is nothing more than what every codicil is supposed to be, and 
proves no intention subsisting in the mind of the testator as to the con* 
tents of his will. But if the court should be of opinion that the plaintiff 
is intitled to an assignment of the lease, it must be on the terms of aDow- • 
ing to the executrixes of Joseph Reynardson Copping the several sums of . 
money paid by him, for the renewals, beyond his actual enjoyment by 
means of the renewed leases, according to the principle of Ni^UingJe 
T. Laxosony (ante vol. i. p. 440.) 

Mr. Solicitor General (for the defendant Brovon) argued, that be was 
a mortgagee without notice from Joseph Reynardson Coppin ; that he 
lent his money under the lease of 1776, in which the lessee is not de- 
scribed as devisee under John Coppin's will, and that he was not bound 
to look back into the former leases, to see under what title each reneiral 
had been made. 

Mr. Seott and Mr. Ainge (for the plaintiff). — As to BroxoUt the mort- 
gagee, being affected with notice of the plaintiff's title, it is true the 
lease of 1776 does not describe the lessee with reference to the will of 
John Coppin, but it is made expressly in consideration of tlie surrender 
of the former lease of 1768, and with an exception, in the assurance of 
quiet enjoyment, as to the interests of all persons claiming under the 
surrendered lease, which is an usual exception in all these, as well as 
church leases of the same nature. However it is sufficient to call upon 

Eurchasers to look back to see what interests there are: and, if Brawn 
ad gone back to the lease of 1756 he would have seen Samuel Coppin 
described as devisee in the will of John Coppin. On the other question, 
it seems the clear result of the cases that the renewal of a lease will, in 
general, be a revocation of a specific bequest of the testator's interest 
under it ; for though there has been a distinction attempted in some 
cases between the bequest of '^ the lease of certain premises,'* and of 
** those premises holden under such a lease," yet, in the Attorney Gene* 
r #295 1 red v. Doxoning, Lord Camden treated this as an [*] idle distinction : but 
the question here will be, whether the testator meant to give his speci/ie 

5 interest 
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interest in the land. There it evidence^ on the face of the will, that he 1788. 
did not : he has devised his leasehold property to the same uses as the V«v»y^M/ 
freehold was settled : he has anxiously provided for the utmost entail of Com* 
the leasehold estate, which is incompatible with the duration of this 
specific lease ; and it will be difficult to find any case where a bequest of 
a property so circumstanced has been considered as revoked by the re- 
newal of a lease, which was absolutely necessary to eifectuate the express 
purposes of the bequest. But, if this should be a revocation of the be- 
quest, yet the codicil will amount to a republication of the will, which 
will thereby pass the renewed lease. The very act of making a codicil, 
without the additional circumstance of annexing it to the will, seems to 
have been considered by the cases as amounting to a republication of 
the will. Alford v. Afford, 2 Vem. 209. and more fully stated in Mar^ 
wood V. Turner, 3 P. W. 168. Litton v. Lady Falkland, 3 Ch. Rep. 190. 
Poiier v. Potter, 1 Ves. 442. Gibson v. Lord Montford, 1 Ves. 485. 
These cases were very fully considered in the Attorney General v. Dowh" 
m^ before Lord Camden in 1769, (a) and in that. case, [his Lordship was 
oiopinion] that a will [would be] republished by a codicil annexed to it, 
though the codicil related to subjects perfectly distinct from the will, and 
hit Lordship*s opinion was, that a will of land would be republished by 
a codicil relating wholly to personalty, provided it were attested by three 
witnesses, Heylin v. Heulin, Cowp. 130. In the present case, the codi- 
cil IS expressly directed to be annexed to the will, which will certainly 
serve to republish a will of personalty. 

Lord Chancellor. — The ground of Lord Camden's opinion in the 
Attorney Creneral v. Dfyuoning was that, where the testator annexes a 
codicil to his wiU, he treats them as one instrument, and makes them so 
from tha$ time. {5) But, without entering into the question of republica- 
ttoQ of wills of lands, I think that, in this case, where tlie testator speaks 
of a codicil to be annexed to his will he speaks again of his will, and, at 
least, in case of personal estate, it amounts to a republication. I think, 
therefore, that the plaintiff* will be entitled to have an assignment of this 
lease, according to the prayer of the bill. As to the terms upon which 
it is to be assigned, in respect of the money paid [*] for the renewals by [ *297 ] 
Joseph Reynardson Coppin, the rule is a very plain one, though there 
sometimes may be difficulty in applying it. Joseph Reynardson Coppin 
ought to pay no more of those expences than he actually received 
benefit from. From the lease renewed in 1776, he received no benefit, 
fon the former lease did not expire till 1789, and he died in 1781. The 
whole of that must therefore be allowed to his executrixes, and a pro- 
portion of the lease of 1768. I shall also declare the mortgagee J^rotvx, 
to be affected with notice of the plaintifi^s title(6), and he must convey 
the estate accordingly ; but the money to be allowed to the estate m 



(a) That case has been since repeated, Amb. 571. The Court was 
of <^inion, that for want of annexation or reference to the will, the codi- 
cil was not a republication.-^Afr. Browns MS. note. 

(5) Lord Mdon, in arguing the case of Barnes v. Croive, when SolicUor General, 
1 Ves. Jan. 4S8. observed : ** In Copjtin v. Femyhought according to the note 1 took, 
** the late Lord Chancellor diought the fact of actual annexation of a codicil, executed 
** by three witnesses, as being a republication or not, must depend upon this, whether it 
** was done at the time of the execution ; in which case he seemed to think it would do 
*' without any reference in it to land ; but he entertained great doubts whether it would 
*' do if at any otber time.** 

(6) In Moore ▼. Bennett 2 Ch. Ca. 246. it is laid down, that '* in all cases where the 
"* purchaser cannot make out a title but by a deed, which leads him to another fiict, the 
** purchaser shall not be a purchaser without notice of that fact, but shall be presumed 
" cognisant thereof; for it is crasm negH^entia, that he sought not aAer it:** 

Joseph 
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nSS. Joseph Reynardion Coppin^ in respect of the fees paid hf him on tbe 

renewals, under the account I have before directed, must be paid to 

jBrotvff, instead of the executrixes of the mortgagor, in discharge ofhif 

debt. 
FnurTBouaH. 



S^^rJs?!* Andrews (gainst Emmot. ' 

rfjSi^ (Reg. Lib. 1787. A. folios 26. 661. b.) 

Ftb. 1788. 

The testator fl^ ^ settlement bearing date 8th December 1775, made previomts 
bATiDg ft power ^-^ the marriage of John AndrevoSf deceased, with the plaintiff EUzabdk 
trmt 300tf . orU AndrexDS (then Elizabeih Bromley) late his wife, and now his widow, t 
8»°^y*^P"^ sum of 90M. three per cent. re^Mcedi Bank annuities, was conveyed to 
w^ffftve Mve- trustees, in trust to i^tmxt Eiizabeth to receive the dividends, Sfc. till the 
ndl^ftcies,ftnd marriage; and, after the solemnization thereof, to pay the interest 'to 
then (after the the husband for life, and^ after his decease, in case the plaintiff shoold 
detth of his ^ survive him, to raise 50(V. and pa^ the same to plaintiff to her own use, 
d^to^edel ^^^ ^ P*y ^® interest of the residue to the plamtiff for life, and, after 
ftndant: bis ^® decease of both, to distribute such residue amon^ the children of the 
^irte tg witt not marriage, in such manner as therein mentioned, and m case there should 
suffideot topsy be no child (which was the case which happened) upon trust, to transfer 
tlielmcies; the stock to such persons, and in such shares, Sfc. as the said JoiU 
Satm ^'"not '«^»^''^'»* should by deed or will appoint ; and, in default of such ^>point* 
an ezecudon Dient, to such persons, S^c, as the plaintiff should by deed or will appoint, 
of the power, and, in default of appointment, to the executors or administrators of the 
the ssme not plaintiff: and the husband, by the same deed, covenanted, that the wife, 
being referred m eage she should survive him, should have her paraphernalia, and 
SiiT'fa^^hich ^^^^ ^^ have all the rents, dividends, Sfc. of the real and personal 
M^jfJmd^an. estatc, that he [*] should die seised or possessed of, from the time of 
peered in testa- his decease for her life. 

tor to execute The marriage took effect, but there was no issue. 
^(}) On the llUi of Marchy 1776, John Andrews made his will, and, 

l^JJ*^^^^ thereby, gave to his wife all the wine, 8^c. which should be in his hoOK 
tor's oiDiiestifte ^ ^^ ^™^ ^ ^^ decease, and the use of his plate, 8^c. during her life, 
was insufficient and, after her decease, he directed that what should remain thereof 
for the purposes should sink into the residue. He then gave several legacies, to be paid 
ofhiswiU, after the decease of his wife: " And all the rest and residue or his 
^^"' ^^ monies, and securities for money, goods, chattels, and personal estates 
jected^rs)] whatsoever and wheresoever, and of what nature, kind, or quality soever, 

from and after the death of his wife, he gave and bequeathed unto J<An 
[ ^98 ] Emmot (the defendant), his executors and administrators, to and for bit 

and their use and benefit for ever.'* 

( 1 ) " AndrtVDi ▼. Emmot is a leading case, and has perfectly and clearly fiiMiitifdi 
'* that to execute a power there must be a direct reference to it, <nr a dear referenos to 
'< the 8utgect» or something upon the face of the will, or independent of it some dr* 
«« cumstance which shews the testator coiUd not have made that disposition widioat 
** baTing intended to comprehend the subject of his power." Per M. R. in Hakt^» 
Margerum, S Ves. 301. As to the latter branch of the distinction, howefer, see 7 Vm. 
40a S. P' with theprindpal cote, Langham ▼. Nenny, 3 Ves. 467. -469, 470. fuod vUt* 
So likewise Standen ▼. Standenf there referred to, 2 Ves. jun. 589* Affirmed DoBb 
Fkoc 6 Bro. P. C. 195. Upon the principal case, vide ibUL 2 Ves. jun. 59S, 593. Sm 
slso per Lord Eldon C. very particularly in Nannock v. Horton, 7 Ves.399, 400. Etmit 
Betmet ▼. Aburrow, 8 Ves. 609. 616. Jones v. Tucker, 2 Meriv. 533. 536. 1 Balk A 
Beatt. 92, 93. Jones ▼. Curry, 1 Swanston, 66. 

(2) See most of the references in the preceding note, espedally 2 Ves. jun. 593. pn 
lAird Eldon C. 7 Ves. 399, 400. 2 Merivale, 536, 537. I Swanston, 71, 72, 73. 

John 
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John Andrews f the testator, died in 1779, without revoking or altering 176ft. 
thewiU. 

The plaintiff filed this bill to have the 3(XXtf. three per cent, reduced 
Bank annuities transferred to her, as not having been appointed by the 
testator, her husband. 

The defendant contended, by his answer, that the testator had by his 
will executed his power ; Uiat the will was made with a view to, and 
in compliance with, the marriage settlement ; and that the legacies 
amounting to more than the estates and chattels of the testator (after 

Sjrment of debts) would be sufficient to satisfy, he could have no bener 
of the residuary clause, unless the testator had thereby executed his 
power. 

The cause came on at the Rolls, the 11th oi May 1785, when it was 
referred to the Master to take an account of the personal estate of the 
testator (other than the 3000^.) at the time of making the will, and of the 
debtSy funeral expences, and legacies ; and whether his peisond estate 
(after payment of debts, 8fc.) was sufficient to pay the legacies. On the 
10th of March 17879 the Master made his report, stating, that the per- 
gonal estate of the testator, at the time of. his death, was insufficient to 
C*3 pay the legacies by the sum of QGH. 1<. 5d, but he did not make any [ ^^299 ] 
report as to the amount of testator's property at the time of making the 
will. 

The cause now came on for further directions, on the question whether 
the testator's will was an execution oi the power. 

Mr. Sehtyyny Mr. Hardingef and Mr. Hood (for the plaintiff). — The 
SOOO three per cent, reducedannuities, which are the subject of this suit, 
were original] v the property of the wife, and settled upon the marriage 
to the use of tne husband for life, with remainders over, and, among other 
things, with a power to him to dispose of it in certain events. The ^ ' - 
question is, whether he has exercised that power by the will which is 
before the court, in which he has given a general residue. With respect 
to his intention so to do, the probability is, that he had no such intention. 
The will was made very soon after the marriage, so that there was then 
no improbability of there being issue of the marriage, in which case he 
had no power of disposal : he had property of his own upon which the 
residue would operate, and although he may have miscalculated the 
amount of it, that is no uncommon thine for testators to do. But the 
court cannot presume an intention to dispose of the fund merely from 
havine a power so to do. Although it is not necessary that the power 
ahould be recited or expressly referred to, there must be someUung to 
■hew that he intended to act upon it, or at least had it in his contempla- 
tion. This appears from 2 £q. Abr. 659. And in Molion v. Hutching 
1 Atk. 558. where John Cutler devised the income and produce of 1000^. 
stock to Freeman Cutler for life, and gave him a power to dispose of 
4/0OI. thereof; Freeman CiUler made a will, and gave several legacies, 
and then devised the rest and residue of his personal estate ; it was held 
that this was not an execution of the power. So in ex parte Caswell^ 
1 Atk. 559. Lord Hardwkke said, that though a man may execute a 
power without reciting or taking the least notice of it, yet it is necessary 
ne should mention the estate which he disposes of.— * It maybe doubtful 
whether the counsel on the other side will contend, that the whole of the 
dOOO/. shall pass, or only sufficient to make up the legacies ; it will beat 
particularly hard upon the plaintiff, who is to take this property if the 
L?3 power is not executed,; to have it taken ftbm her in a question [ *dOO ] 
between her and a residuary legatee, who is a mere stranTCr. - 

Mr. Scott and Mr. Lloyd (for the def(mdant). — The question is, 
whether the testator intended to dispose of this money, over which'he 
had a power, by bis residuary devise. »• Where a person has a power it 

is 
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1788. ^* not necesBary to the execution of it that he shoald refer to it ; ai, in a 

^ _-^~m,' power of leasing, the lease will be taken out of the power witlioui mj 

AvDKEws recital of it. King v. Mdling^ 1 Ventr. 214<. 225. Toere muat be mbm 

agtriiut mention o£ the subject, or something which should shew the intent; meo- 

^^'™^* tioning the subject is only one way of shewing intent. Proberi v. Af«r> 

gan (3), 1 Atk. 440. The question here is, whether he did not iwcom- 

rUif mean to comprehend this subject, over which he had a dispong 

power. There is not a doubt but that the testator meant the rendoaiy 

legatee should take some bounty, and that it should be <^nriderabie: 

but, if the plaintiff succeeds, he will be so far from taking any tfaingtdHt 

the fund will fall 600/. short of paying the legacies. The testator doa 

not give any tiling to the wife, because he knew she was to take theidiok 

for life under the settlement, and therefore he has postponed the reaidi^ 

ary devise till after the death of his wife. It further i^pears that tk 

power was in his contemplation, because he has expressly referred ti 

property in the funds, and it seems that he had nothing there of Ui 

own. 

Master of the Rolls, after reciting the settlement and will. The quei- 
tion is, whether the plaintifl^ the wife, is to have this SOOOl. or it v to 
remain to answer the exigencies of the will : and that quesdoo dependi 
upon another, whether the husband has executed his power ; for there ■ 
no doubt but that if he intended to bind this money he had power so to 
do. I admit it is not necessary, for the purpose of executing a power, 
that it should be recited in express terms, or tnat it should be by a tedh 
nioal deed ; it is only necessary that the power be executed. There ii 
no dispute here with respect to the nature of the instrument, but only, 
whether he meant to execute it. 1 looked into a book Of no great a» 
thority, 12 Mod. but in which, in the case o£ Parker v. Kett^ p. 4^. Ifiad 
[-^SOl 3 ^s ^^ ^^^ down, that [*] *' when one has an authority, and does at 
** act which can be good no other way but by virtue of that authority (4), 
** it shall be understood to have been done by virtue of ok 
<^ authority: but where one has an interest and authority together, 
** and does an act generally, it t^liall be construed in relation to fail 
^* interest, and not to his authority.'' (4) If one applies this doctriae 
to the present case, the testator has not referred to the power, birt 
has done the act generally ; and he had property of which he could dis- 
pose. To send it to an enquiry as to the quantum of that property, 
might lead to conjecture, which is a method of deciding cases to be 
avoided, if possible. (5) Then does this devise of the residue necenarilj 
refer to the power over the SOOO/. Where a person has other property to 
answer the disposition, this cannot be included. As in the case of copy- 
hold estates, they shall not pass by a disposal of lands if there is other 
real estate to answer the disposition ; though they must if there be no 
other. Here then was other property which would apply, and iHiidi 
was also guarded up to the time when the residuary bequest was to take 
place ; as it was also settled on the wife for life. Would it not do violence 
to the settlement to say the 3000^. was included ? The will would act 
upon property, which the testator might act upon, even though he shoald 
have issue. Upon these grounds (for I never wish to go upon conjee* 
tures) I should incline to decree for the plaintiff: but I have with me 
the dicta, at the head of the title Potver, in 2 Equity Abr. that there most 
be some kind of reference to the power. There is also a case of Proiert 

(5) See H stated from Keg. Lib. Sugden on Powers, 282. 

(4) See Lord Eidon C.*8 observations on this, and on the principal case, 7 Vh. 399^ 
400. 

(5) See 2 Ves. jun. 595* 7 Ves. 399, 400. 2 Merivale, 536, 537. 1 Swanston, 71, 72. 

V. Mot- 
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V. Morgan (6), 1 Atk. 440. where Lord Hardwicke says it is not necessary 
that a party having a power, should refer to the deed out of which it 
arises, but it is enough that his intent appears ; and if he sufficiently 
describes the estates he had a power to charge. But here the testator has 
sot described any thing : alt his expressions will refer to his own pro- 
perty. 1 cannot therefore forbear bein^ of opinion, that I shall better 
agree with the cases, by declaring the will not to be an execution of the 
• power. Decree for plaintiff. 

Mr. Scott, afler the decree pronounced, mentioned a case like this, of 
Jackson v. Hartf lately before Lord Chancellor. 

[*} FVom this decree an appeal was brought before the Lord Chancel- 
lor, which was heard on the 26th January 9 and 9th February in this Term, 
when Mr. Selwnf Mr. Hardinge, and Mr. Hood again argued for the 

eiintiff, that the will was not an execution of the power : Mr. Scott^ 
r. Graham^ and Mr. Lloydy for the defendant, that it was. 
With respect to the will being, or not being, an execution of the 
power, the argument was nearly a repetition of that at the' RoUsy but 
the counsel for the defendant raised a new point, that the reference to 
the Master, with respect to the property of the testator at the time of 
makinff the wiU, and as to which he had made no report^ was material ; 
m evidence of that subject would be admissible, and operadve to shew his 
intention to execute the power. (7) The question, being a question of 
intention, if the evidence will explain what that intention was, it ought 
to be let in. The reference to the Master, with respect to the testator's 
property at the time of making his will, would be very material for "this 
purpose ; as he must intend the legatees to take the bounties giveh them 
' Dj the will : and if his own property, independent of this over which he 
luid a power, would not be sufficient for the purpose, he must intend to 
make this property liable to them. There have been several cases 
where such evidence has been introduced. In one of Hanson v. Fyldesy 
Cowp. 8S3. evidence of the value of the testatrix's estate was offered. 
On toe trial of the cause at nisi priusy Mr. Justice Gouidy who tried the 
onate, rejected it. Upon a motion for a new trial. Lord Mansfield and 
the other Judges thought the evidence not relevant ; but that was upon 
the circumstances of the case, and rather shews their opinion Uiat, if it 
would have explained the intention of the testatrix, it might have been 
let in. In Colliers case, 6 Co. 16. evidence of the value of the estate, 
was let in to shew the intent of the testator that the devisee should have 
a fee. In Ivy y. Gilbert y 2 Wms. IS. 'there was a reference to the 
Master, to enquire into the annual value of the lands, in order to explain 
from thence the intention of the testator, how the portion should be 
raised ; which shews that such an enquiry is competent where it will 
explain the intent. So, in the common case, where a testator charges 
all his land, and has both freehold and copyhold, if the freehold lands 
are sufficient to bear the charges, the copyhold [*] are held not to be 
charged ; but if the freehold is not sufficient, the copyhold is held liable. 
There the value of the freehold must be enquired into, in order to see 
whether the copyhold is, or is not, liable. In Hogan v. Jacksony Cowp. 
^99. evidence was admitted, that the testator was possessed of chattels 
real, in order to explain the terms of the will. In a case of Kiraan v. 
i/oAiuon, in Styles's Reports, 293. on a question, what lands should pass, 
under a charge for payment of debts, evidence was given of the value, 
to shew that unless the real estate passed, the debts could not be paid. 

(6) See it lAated from Ucg. Lib. Sugd. on Powen^ S82. 

(7) The petition of appeal insisted (a/Uer alia), ** that the residuary bequest, nihiek 
*• emU not iak* ^eet wUhoui including the residue of theSOM. Bank 3 per cent 
'* ties, was a good execution of the power.*' Reg. Lib. 
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In Cooper v. Williams, Free. Cha. 71. there was a reference to die 
Master, to state the amount of the personal estate. The admissum of 
this evidence will not clash with the rule laid down in Fonmereau ▼. 
Poyritz. (ante. v. i. p. 472.) On the other point, the ctrcumstance of 
the willy which disposed of nothing but personal^, being attes^jed by 
two witnesses in conformity with the power, is strong evidence, that the 
testator meant to execute the power. 

Lord Chancellor. — I think this case does not amount to a probable 
argument. With respect to the evidence, when the case came oadt his 
Honor thought the reference immaterial ; and I think it is so* (8) The 
testator, under the settlement, was competent to make a will, as to so 
much of his property as should remain afler the death of his wife ; the 
question is whetner in making that will, he has executed the power 
against his wife, whose property the fund was. It is necessary, in order 
to do this, that he should by his will, notify his intention to do it. It ■ 
too late now to expect that a testator, in order to execute a power, 
shall make an express reference to it; because it has been determined 
that, if a man disposes of that over which he has a power, in such a 
manner that it is impossible to impute to him any other intention b«l 
that of executing the power, the act done shall be an execution of die 
power. (9) But the doctrine is not carried, by any case, further thaa 
this, and it would be cruel to do it ; as it would be throwing the propeitj 
of testators into utter confusion. Then you must not go out of die 
instrument itself, to gather the construction of it. I do not mean by 
saying this to exclude the rule, that where there is what has been called 
a mtent ambiguity in the will you shall not go out of the will to exi 
the testator's intention by circumstances : but to enquire into f* J the 
testator's situation, in order, from thence, to gather what it is 
he meant is a great deal beyond that. Here the testator has made a 
will by which it does not appear he recollected the settlement made 
upon the marriage, at least there is only one circumstance, the post- 
ponement of the residue till after the death of his wife, by which he 
appears to remember it ; for I do not rely on the argument ot those who 
insist, that from the attestation of the will by two witnesses, he intended 
to execute the power. Decree affirmed. (10) 

(8) See the references in note (5). 

(9; See per Lord Eldon C. 7 Ves. 399, 400. 

(10 And the deposit paid to the plaintifis. Reg. Lib. 
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Clarke against Hackwell. 

(Reg. Lib. 1787. A. fol. 739.) 

John CLARKE, 25th March, 1775, being about to marry Mofy 

Hackvodl, and being possessed of a lease for two lives, conveyed it 

to John HacktoeU, the rather, <' In trust to permit and suffer John 

* Clarke (the husband) to receive the rents and profits during his natural 

< life, then in trust to permit and suffer Mary, (the wife) her executors, 

< administrators, and assigns, to receive the rents and profits duripg all 

* the residue and remainder o/*/^e said term then to come and upexpucedy 
^ for her jointure. And, for the better and more secure settling the 
' said leasehold estate, upon the said Mary for her life for her 



ftc. fixrthe 

midueof the 

iMKttiffor her 

jabUure: and 

ibr the better 

aettUng the 

tnrm on her for l^, for her jointure, a covenant 

wotdt will not reduot it to an estate for life. 



to renew and insert her name. - The .addition of tlaat 
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^* Joinhtre :*' he covenanted, under a penalty of 100/. to renew for her 
Ii&, to commence from the term then m being. 

The husband afterwards renewed the lease, but, the wife being in an 
infirm state of health, he put in the name of his nephew. The testator 
died in 1782, havine made his will, whereby he gave the leasehold estate, 
subject to the wife^ life, to the plaintiff John Clarke^ for life, with re- 
mainder to plaintiff Clarke the younger ; and made the defendant exe- 
cutrix. After the decease of the husband, the wife insisted on the 
pendty for not having taken the new lease in her name, but com- 
pounded it for sol. She died in 1786, having by will devised the 
-premises to the defendant TKomas Hachjodl, 

[*] This bill was filed by the two Clarkes^ the devisees of the husband, 
against his executor, praying that he might be decreed to assent to the 
legacy, and might assign the terms to them. 

Mr, MangfiM and Mr. Stainsby (for the plaintiff). — There is no doubt 
that the intention of the settlement, only, was that Mary should have a 
life-estate, it could not be intended she should take the whole term in 
the subsisting lease : the end of the settlement was to secure her a 
jointure, which is satisfied by her taking a life-estate, the other words 
«e merely a mistake. It is like the case of Coryton v. Hellier, 10th 
Amgusif 1745 (1), where the words, if he shaU so long livcy were sup- 
plied. The residue of the term must therefore pass by the will of Jonn 
Clarke. 

Master of the Rolls stopped the defendant's counsel, and said, Cory- 
ton yf. Hdiier (1) was only the case of an omission of words, certainly 
ntsnded to have been inserted, and Lord Hardwicke thought he could 
eoirect it. This is a case of construction only, not a case of law. By 
the settlement, the equitable interest was given to the husband for life, 
remainder to the wife for the residue of the term ; and I cannot narrow 
the interest given to her, her executors, administrators, and assigns. (2) 
But the reversionary lease must be assigned to the plaintiff (3) on 
payment of costs. 

(1) Lately reported, 2 Cox, 340. 

(3) The biU was dinniaaed, as to the original kase, with costs. Reg. Lib. 

(3) At their expence. Reg. Lib. 
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Walcott against Hall and Others. 

(No Entry.) 
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Chanceilor, 
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or 



TOHN PEARCE, by his will dated 14th of November 1771, (int. aV.) Legacy to A. 
^ bequeatlied to his godson Thomas the plaintiff, the sum of 501. to be W*^'^ "^^ . 
paid to him at the age of 21 years, or day of marriage, which should Jirst JJJ^i^tiTested 
happen^ the same to be put out at interest in the name of his executors legacy (l), and 
ana administrators, the interest arising therefrom from time to time, to be executor having 

applied tatoards his maintenance ana education ; and if he should die become bank- 
■"^ rupt, might 

have been 
proved under the commission, his cestificate therefore a bar, and the residuary legatees not liable. (2) 

(1) Vitle Hoatk v. Hoatht anteay p. 3., and 1 Roper on Legacies. 182. et teq. 

(») See Orr ▼. Kabut, 2 Ves. 194. and Supplement, 324. Moore v. Moore^ 2 Vcs 596. 
eOO. Anon. 1 P. W.495. and Mr. Cox's statement of the principal case, in his note to 
the 5lh dBdoii« poeUa, note (3). Lord Redesdale*s notes refer to a case of Malin ▼. 
Boeper, ISCfaAforcA 1797, and add, ** where a legatee ought to refund, it must be ia 
" caaea vihert thepa^frngnt at the time of making it would amount to a dewastavU** 

Vol. !!• P before 
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1788. before 21 or marriage^ he gave the legacy to his executors in trust far the 
poor of Stoke, and gave the residue of riis persoDai estate to three mar- 
ried women, who with their husbands were defendants, and appointed 
the defendant Charles Pearce Hall executor. 

[*] The testator died in 1772, and the defendant Hail proved the 
will, retained 50/. for the payment of the legacy to plaintiff^ and paid 
over the residue (after payment of debts and other legacies) to the 
residuary legatees, and afterwards became bankrupt, and obtuned his 
certificate. 

The plaintiff, haviqg attained his age of 21, filed the present bill 
against the executor, and residuary legatees, for payment of the legacy) 
or an account of the assets of the testator. 

Mr. Sekoyn and Mr. Mitford (for the plaintiff) contended, 1st* ThM 
the residuary legatees are liable, in default of the executors, to the pay- 
ment of this legacy. If an executor becomes insolvent, the legatees 
E aid by him voluntarily must refund. 2 Vesey, 194*. The distinction b 
etween a voluntary and a compulsory payment* 1 Wms. 495* The 
residuary legatees were boCmd to see to the payment of this l^acy. U 
lands had been charged, and the executor did not pay the legacy, the 
lands would be liable : so if a leasehold estate, which had been assigned 
to the le^tee, yet if a pecimiary legacy was unpaid, it would be anets. 

2dly. The demand on the executor still subsists, and is not barred bj 
his bankruptcy and certificate being in alio jure : this could not be 
proved under the commission, as a debt. Being given over in case d 
his death under 21, it was not a vested legacy. 

But his Honor said ^3), the residuary legatees could not be Hable.(S| 
If they had filed a bdl for the residue, the court would have ordered 
payment of it, without any appropriation of the 50/. (4) : the residuarj 
legatees liave received no more than they h^ a right to. If it had been 
a debt, the party must have rested on ttie devastavit. 

2dly. This was a vested legacy, and as such might have been proffed, 
under the case of Green v. Ptgoty (ante, v. i. p. 103.) The givii^ in- 
terest always vests personal legacies. It was therefore vested, subjei^ 
to be divested on the legatee's dying under 21, and although it migbt 
not haye been proveable as a debt, yet the guardian upon petition would 
have been permitted to prove it. The certificate must bar this, as it- 
makes the bankrupt a new man. Bill dismissed without costs. 

(3) Mr. Cos states the judgment thus in his 5th edition, I P. W. 495.: — 'VBii 
** Honor said, the residuary legatee could not be liable. That the distinctioii was be* 
" tween the cases where there was originally a deficiency of assets, and where tk 
<< executor had wasted them. In the former cases, a legatee, who had been paid on* 
<' than his proportion, must refund to the others : hut here the residuary IcgaiMilii' 
'* received no more than they were entitled to, and the executor was therefore the odj 
<< person to be resorted to. And his Honor, being of opinion that *hk ikiBJinil. " 
'< against the executor, was barred by his certificate, difHnissed the bill.** 

See also Lord Eedesdale'ii note, antea, note (2). 

(4) Lord RedesdaU makes a query on this. 
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[*] Ellison and Wife against Cookson. ^ Jt „ ^ -* 

*" ■* ^ {Vide s. a 

(Reg. Lib. 1787. A. fol. 247.) d^^S^"* 

on appeal, 

"DILL filed by plaintiff and his wife, for a legacy of 5000^. lefl to the pott. 5 w6i, eo, 
^-^ wife, by the will of her late father John Cookson, Esq. i Va. jun. loo. 

The testator, by will 7th of March 1774, devised to his eldest son ""^^ ^*» 
Isaac Cookson, certain freehold and copyhold estates, and continued as ^ ^ 
follows, ** As to all my other lands, goods, and chattels, of what nature "S^^^J^ 
** or sort whatsoever, I give to ray dear wife Elizabeth, appointing her Oiog^^OiJ^ 
*• executrix of this my last wiH, with the tuition and education of all .^^, , 
** and every such youngest children, and to provide for them, with re- ^^^^^^ 
** gard to their fortunes, as they may deserve and merit." To the will * 
he added a paper, of the same date, called instructions to my wife, tvilh ^ mS»*«"^ 
regard to my younger children, wherein, after directing fortunes for his pj^u^rf to 
younser sons, he says, '< My daughters Hannah (the plaintiff) and Sarah mean to per- 
** to have SOOO/. each ; all the surplusses over and above your own ex- fonn the gift of 
** pences to be laid out in mortgages or purchases for the purposes * ***?2i ^' 
** oefore mentioned.*' — By an additional codicil, on the same paper, *%*v^ . 
and of the same date, he says, ** I do further add to what I have said ^^n^ ^ ,^1 
*' on the other side, that what savings or increase I may make, or my the presump- 
** dear wife may make of my effects, she may give ana dispose of the tion.(i) 
** same, either m her life-time or by will, to such of her children as she 
** sees proper." The testator died in December 1783, without revoking 
the said will and codicil, which were proved by the defendant, the 
widow, in the ecclesiastical court. 

• After the date of the will, viz. about September 1776, a treaty of mar- 
riage being on foot, between the plaintiff Richard Ellison and the co- 
plaintiff his wife, Mr. Buck, brother-in-law to Mr. Ellison, was desired 
by Mr. Ellison senior, the father of the plaintiff, to go to Mr. Cookson, 
the co-plaintiff's father, to acquaint him with the provision intended by 
Mr. Euison senior for his son, and to learn from Mr. Cdokson what he 
meant to give his daughter ; when Mr. Cookson informed Mr. Buxh (as 
he swore in his evidence) that he meant to give his daughter Hannah 

ithe co-plaintiff) [*] 5000/. upon her marriage, and intended to give [ *308 ] 
ler a further sum equal, or nearly equal thereto, upon his death ; but 
refused to settle or specify the sums. Jn the course of the treaty be- 
tween Mr. Buck and Mr. Cookson, several letters passed, and in one of 
them from Mr. Buck to Mr. Cookson, dated 5th of October 1776, and 
which was received by him, Mr. Buck savs, ** Mr. Ellison (the father) 
says — as he hopes the provision you told me and Mr. Richard Ellison, 
you intended maxing for Miss Cookson at your decease, will be equal, or 
nearly so, to what you propose giving upon the marriage, he shall rest 
perfectly satisfied with your word for fulfilling that engagement." In 
answer to this letter, the testator wrote to Mr. Buck, and in the letter 
said, '^ you must mistake Mr. Ellison in regard to any such declaration 
as you mention ; the mistake may arise between what may be possible 
ana probable ; I told him my present plan, which would be executed by 
tny wife, if the longer liver." (2) 

In February 1777, the plaintiffs intermarried, and, on the 14th of that 
month, the plaintiff Richard received from Mr. Cookson the sum of 
5000/. and gave a receipt for the sum, as for his wife's portion. 

(1) See Lord Eldon C.'b obserrations on thh case, 7 Ves. 515. 517, 518. 

(2) Seeder Lord Eldon C. 7 Ves. 517, 518. 
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The question was whether the portion was, or yvas not, an ademption 
of the legacy. 

Mr. Mansfield, Mr. Madocks, and Mr. Uoyd, for the plaintiffs.— 
The testator did not mean to revoke the legacy given by the will. The 
evidence of Buck proves thiSf and his own letter only shews that he did 
not mean to be bound to give a definite sum. He uses possible and 
probable, in contradistinction to a positive engagement. It would be 
necessary, in order to shew the legacy to be adeemed, that the court 
should be able decidedly to say, that Cookson intended to give no more, 
which cannot be in this case. It is true, that it is a general presump- 
tion, where a father gives a legacy, and afterwards pays the same sum 
as a portion, that he means by that to pay the legacy ; but evidence may 
be given to repel that presumption, and slight evidence has been held 
sufficient for that purpose. It is not necessary the promise should 
be to give a definitive sum. In Debeze v. Mann, ante, 165. the evi- 
dence was much slighter than in the present case. It was only that 
Macguire said, ** he could only give her [*] 1000/. on her marriage, 
but there would be more hereafter, as his life was a bad one. Lord 
Chancellor's observations in that case are applicable to Buck's evidence 
in this. There is no hardship in this case, as a large residue is lefl in 
the power of Mrs. Cookson, who may make the other sister^s share equal 
Mrs. Ellisons* By his present plan, the testator clearly referred to the 
first codicil, in which this legacy is given, and certainly did not mean to 
adeem it. 

Master of the Rolls. -^ This is one of the clearest cases I ever met 
with ; I am sure that, in deciding on the technical rule, I shall effectuate 
the intention of the testator. A variety of cases have established the 
rule in general, that where a father has given a legacy, and afterwards 
pays a portion, it is a [satisfaction] of the legacy, and that evidence 
may be admitted to repel the presumption. It seems to be a good rule, 
and I have no inclination to alter it. The only question is, whether this 
is evidence to repel the presumption. It is certain the testator had 
some idea of *a further possible provision. In his first codicil, he had 
made a provision for the children. In his last codicil, he has given the 
surplus to his wife, to divide at her pleasure among the children. Apply 
this to his letter, in which he says, *' I told him my plan, which would 
be executed by my wife, if the longer liver ;" which shews he meant to 
refer to what was to be done by the wife ; and may be done hereafter. 
The ulterior provision he delineates by pointing to the provision to be 
made by the wife, though she is not obliged to give to each of the 
children. He has clearly expressed what he intended. 

Bill dismissed. 

[This decree was affirmed, upon a re-hearing, by Lord Chancellor, 9th 
March 1790, on the special circumstances which he enumerated in 
making his decree. See postea, 3 vol. 60. and 1 Ves. jun. 100. ; et vide 
7 Ves. 515. 517, 518.] 



i» THfi Court or Chancert. - 309 

1788. 

Hearne againsi James. ^B^f^Lard 

(No entry.) Zmc.,,',/«». 

HaU, 29 Feb, 

¥1ILL for specific performance of a contract for the lease of a i^thetenniof 

•*-^ house. a contract ar« 

A paper containing the terms of the contract being produced in evi« reduced into • 

den^y Mr. ScoU objected to its being read, being unstamped. He said, '^^•"Vt tho 

under the last act, papers produced must be stamped, [♦] whether they SJ^^^or. 

were obligatory, or oxuy evidence. He cited the case of Ford v. Compion^ der to be ned* 

tifUe^ p. 32. • in eridenoe 

His Honor said he remembered a case, at the Monmouth assizes, though ooll*. 
where a tenant who had formerly held under an agreement for a lease, **'*lv» (0 
but had held over as tenant at will : and, in an action for rent, the r ^SIQ 1 
agreement for the lease was produced, and the objection that it was not 
stamped was over-ruled, because it was not produced as obligatory, but 
merely evidence of the quantum of the rent at which the land was held 
while under lease. 

But, upon considering the last stamp act, his Honor held, that thie 
paper in this case must be stamped, for, wherever the terms are reduced 
into writing, the instrument must be stamped, though parol evidence 
might have been given of tlie terms of the contract. 

(1) See Ford ▼. CompUntt antea, 32, An agreement, howerer, need not be stamped, 
^admitted by the antwer. 

Master of the 
"^^ BxUtJor Lord 

OumodUir, 

Taylor againsi Haylik. ImcoM* inn 

HaUf lamedajW 

(Reg. Lib. 1787. B. fol. 259.) [ F«fe a C. 

1 Cox, 435.] 

A BILL for an account of money paid, and that the defendant might Bill to open • 
repay so much as he had received above what was due upon a security •®*^«' account 
given by plaintiflf to defendant for 1 000/. dfif JI^^ 

Mr. Scott (for the defendants) objected to the bill, that it was a bill to this isnotdon^ 
open a settled account without stating particular errors. the plaintiff 

Mr. MaTisfield (for the plaintiff) said it was not to open a settled ac- will not be ad- 
count, for there had been no account settled. It was only for an account °""*^ ^J^T^ 
of monies paid on a lumping security. £Sm 1 (i^ 

Master of the Rolls. — There is no rule in a court of equity, that a ^^^•-' ^ 
party for asking may have an account of monies paid. If the party has 
over-paid, he may have a remedy at law. It must appear there has been 
imposition in order to open an account here, otherwise every transaction 
might produce a chancery-suit. 

[*] If you had stated specific errors in the account, I could have sent it [ *S11 ] 
to the Master. But a person who comes to unravel an account, must 
alwavs shew clear grounds. Bill dismissed. (2) 

[The same point has been since determined on appeal from the Rolls, 
Johnson v. Curtis, Trinity 1791. — Mr. Browns note.] (3) 

(1) Vide S. C. 1 Cox, 455. Chambers ▼. Goldwin, 9 Ves. 266. and Johnson ▼. Curtis, 
Ch. 3d July 1791, from Lord Colchest€r*s MSS. postea, in note (3). 

(2) With coats. Reg. Lib. 

(3) Tlife Editor finds a report of Johnson v. Curtis taken by Lord Colchester, amongst 
Ids Lordship's MSS. It is as follows : — 

P 3 * •« Johnson 
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cepted." 
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" Jokfuon V. Curtis* In Chancery 9d Jti/y 1791. On appeal. Bill fior an accoirat 
of all dealings and transactions between plaintiff' and defendant. 
'* An account had been settled and signed by the parties in 1 783, errors excepted, 
and the balance of that account carried on to the present account, which was still 
current. 

** The bill charged that there were errors in the account signed in 1783, but did not 
in his bill particularise any erron. 
'* A particular error was proved in the cause. 

'* The Matter of the Rolis decreed an account from the foot of the account in 1785, 
but did not give the plaintiff liberty to surcharge and falsify that account. 
*' The plaintiff appealed ; and the Attorney General^ Mitfird, and JSUng contended, 
that the decree ought to have given the plaintiff liberty to surcharge and fals^ the 
account in 1783 ; Siat if that account was not to be considered as a settled amoot, 
but merely an account signed with exception of errors in it, and that if it were to be 
considered as a settled account, the plaintiff, by charging that there were errors in it, 
without specifying any partiailsr error, might give evidence of particular erron, and 
so entitle himself to surcharge the account ; that if the defendant had brought an ac- 
tion against the plaintiff for the balance of the account, the plaintiff misht have gi?ca 
evidence of error in the account ; and it would seem very extraordinary, t^ he 
should be in a worse situation in equity than he would be in at law. That if this 
were to be considered as a settled account, it had been owned by what had been done 
since it was signed, there having been a reference to arbitrators of all matters in dis- 
pute, and this settled accot^iit, with the other accounts, having been submitted by the 
defendant to the arbitrators. 

" Solicitor General contended that the plaintiff, not having in his bill stated any par* 
ticular error in the account settled in 1783, was bound by it, and was not entitfed ts 
surcharge and falsify it ; and that the circumstances of an error having been proved 
in the cause, made no difference ; because the defendant, not having notice by tlie 
pleadings of the error which was intended to be pointed in the account, had not had 
an opportunity of going into evidence upon that subject ; and possibly must, if he 
had gone into evidence, have explained what was supposed to be an error* 
*' The Lord Chancellor said, it was a general rule that a settled account could not he 
surcharged or falsified, unless the plaintiff by his bill charged some particular error in 
it ; and that this certainly was a settled account, and the circumstances of its being 
signed with exception of errors made no difference, that being always implied in the 
settlement of an account ; and afiirmed the decree." From Lord Colchester's MSS* 
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Smith and Others against Morris. 
(Reg. Lib. 1787. B. fol. 749.) 

niLL by the plaintiflfe, representatives of Chauncy Totvnshend^ Esq* 

■*-* deceased, lessee of a colliery from defendant. 

By lease of the 24th o^ May 1769, the defendant demised to the said 

Chauncy Toxvnshend, a piece of land in the parish of iMngeviiack, in 

Glamorganshire^ part of a tenement called Pvdyr Air, and afi the veins, 

Sfc* of coal or culm, which then were, or should be opened, in or under 

worth workmg, the said tenement, from the 26th of March. ihen last past, for forty-five 
andphuntiff r » J 

oflering to pay 

for all the coal that could be got, relieved against the future rent, and the covenant in the lease to work 

the colliery, \vjton equitable terms, of paying for all the coals remaining, and making a full saiisfactsemfii' 

th$ covehants, in case the laiidlord would accejit the surrender of the leasc.'[ (1) 

(] ) See the decree from Reg. Lib. postea, 315. This is most material, and is a slroiig 
insUncc (amongst the rest) of the necessity of a revisal of Mr. Brown's Rcpom widi 
the Registrar's Books. 

Mr. Dickins refers to the dictum in jtylet v,Dodd, S Atk. 238. as mentioned on the 
above occasion, 2 Dick. 697. ; although he has mistaken the name. It should seem the 
' Court could not act compulsorily in such a case, since a lessee renuuns liable during the 
whole lease. Vide 8 Ves. 95. As to where the Court relieves in cases of forfeiture, Ac 
and where not, see Wadman v. Calcrofl, 10 Ves. 67. 12 Ves. 334.' JDaois ▼. WeM, iW. 
475. Sanders ▼. Pojw, ibid, 282. Sjntrks v. Liverpool Water-Uiork Company, 13 Ves. 4«S. 
435. HiU V. Barclay, 18 Ves. 56* 60, &Q. £t vide Reynolds v. PiU, 19 Ves. 134^ &c&c. 
and the references. 

years, 
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yeatSf at the yearly rent of 9«. per annum^ for the piece of land, and 1788. 
30s, per acre, for the rest of the tenement, which should be used on the ^ ^— ,*^ ^ 
surface thereof for the purposes of the colliery, and pajring in respect of Smith 
the coal-works to defendant, Sfc. 9s. 6d. for every wey of coals or culm, a^fobui 
which should be wrought, raised, or landed /except as therein excepted), Moeeu. 
the said rent to be subject to such deductions as afler-mentionea, viz. 
that if the lessee should in any year use or sell more coal or culm, for 
which he was to pay in money than 1000 weys, he was to pay only 9s. per 
wey for the overplus, provided the defendants had received 9s. 6d. per 
wey upon 1000 weys, for ev^ry year the lessee should have woilced. And 
the lessee covenanted in the lease, that he would diligently, at his own 
coets, try for veins of coal, and use his utmost skill to come at the same, 
and get into working thereof, within three years, by such pits, engines, 
4rc. as were usual, and would, within one month after he should have 
sunk such a pit, constantly (unless hindered by unavoidable accidents) 
work and raise 900 weys of coal yearly, if so much good merchantable 
coal might be had out of the same ; and in case so much coal cannot be 
had (without working the pillars necessary for supporting the work) would 
pay to the defendant, Sfc. 9s. 6d. for every wey of coals, which he, Sfc. 
riiould neglect to raise, and which should [*] be deficient of such quan- [ *3l2 ] 
dty of 900 weys ; the money for the deficiency to be paid for at* the end 
of every year, and if he should neglect to sink a pit within three years, 
he shoula pay the defendant 9^. 6a. per wey yearly for 900 weys, until 
be should have sunk such pit. And there was a proviso in the deed, that 
in case with using due diligence, there should not be found a sufficient 
quantity of coal to toork 900 voei/s a year, or if the lessee during the term 
should have voorked all the coal, except the necessary pillars for the sup- 
porting the work, from thenceforth tne lessee shoula be discharged from 
the covenant, fo» working 900 weys of coals a-year, and from all pay- 
ments by reason of not working the same. And there was also a co- 
venant, that the lessee should be at liberty to work and bum coal in the 
fire-engine. And there was also a covenant, by which the lessor was 
to be supplied with coal for his family, at the expence of getting the 
same. 

Chauncy Totonshend, the lessee, died in 1770, and by his will and 
subsequent transactions the lease became the property of the plaintiff, 
^ho made trials for coals on the land, but could not sink a pit within 
the three years, but in 1772 began to sink a pit, which was completed 
in 177B, and in that year raised 1 14>7 weys ofxoals, in the next year 1000 
weys, for which the defendant was paid at the rate of 9^. 6d. per wey. 
The plainti^ continued working the colliery till 1780, when very 
great breaks and faults happening in the veins, rendered the toorking 
more expensive than was conceived at the time of taking the lease, inso- 
much as greatly to exceed the value at which the coals could be sold, 
by which they sustained a loss of 40^. per day, on which account tliey 
stopped working the colliery, and conceiving that, under the covenant 
in the lease, they were discharged from payment of the rent, ceased to 
pay the same. The defendant, in Trinity term 1782, brought an action, 
and assigned seven breaches besides that for not working the mine ; 
which were all given up at the trial, but upon that for not working, al- 
though the plaintiffs proved the unavoidable accidents above stated, the 
jury gave a verdict for the defendant, and assessed the damages at 
427/. lOs., which were paid ; he afterwards, in Hilary term 1784 brought 
another action, and recovered a verdict on the same breach, with 
3Sii. 7s.6d. images ; and in Trinity term 1785 brought two other actions, 
akid, [*] threatened to bring similar actions every year. The plaintifis [ *313 ] 
therefore filed the present bill, charging that, under the circumstances, 
they were not compellable to work the mincy and that even if they had 

P 4 worked 
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1788., worked it, the mine would before the filing of the bill hare been es«. 
^ ^ ml' hauflted except working the pillars ; therefore, that it is contrary to 

Smith justice that the defendant should avail himself of the accidents which had 
. agamti happened, but that, upon the defendant's being paid for bo niaoj coals 

MoEBiSi ^ could be got, he ought not to require any further payment under die 
lease. The bill therefore prayed an account of the quantity of coals 
capable of being raised, allowing necessary pillars to support the works, 
and for a fire-engine ; and, in case it should appear that the defendant 
had received a sum equal to the rent, payable by virtue of the lease for 
the same, that he should be restrained oy injunction from bringing or 

Erosecuting actions for the rent, or if it should appear, Uiat he had not 
een fully paid, then, ui>on payment of so much as he ^ould be unpaid, 
he should be restrained in lilce manner. 

Mr. Mansfield and Mr. Mitford (for the plaintiff )• — The prayer of the 
bill is, that upon payment for all tne coals that could be got, the defend- 
ant shall be restrained from bringing actions. The spirit of the contract 
entered into between the parties was that Morris should be paid at the 
rate o£9s. 6d.per wey for all the merchantable coals there could by due 
diligence be raised out of his ground. If he is paid for all, he has the 
whole benefit of the contract. The coal was not to be paid for till raised ; 
therefore there are stipulations in the contract to compel ; Ist^ the try- 
ing for coal ; 2dly, the working it as long as there should remain any coal 
in the mine. Those stipulations are in we nature of penalties, and may 
be relieved against if the defendant has a compensation for them. If he 
is paid for the coals, the spirit of the contract is performed. In such 
cases the court has relieved ; as for instance, by payment of interest for 
a sum delayed to be paid. Aulet v. Dodd^ 2 Atk. 2S8. As the verdict 
is entered, we are prevented itom areuing that no more coal can be got, 
but it will be so expensive to get it Uiat it is better for us to pay the 
value, without getting the coal ; to compel us, in that case, to work the 
mine, or pay the rent during the term, would be to take advantage of 
the misfortune. If the mine had been worked out, the rent was to cease. 
The intention of the parties never could be, that the defendant was 
, [ *dl4 3 [*] to get more by the mine being a bad one, than by its being a good 
one. 

Mr. Scott and Mr. Richards (for the defendant). — The contract was 
that Morris should have so much money as the quantity of coal should 
produce, at so much per wey. This appears from the covenant that if 
the lessee did not work the mine for any year but paid rent for it, and in 
a subsequent year worked it to a greater amount than 900 weys, he mi^t 
retain the rent for coal which he had not got in the former year, but 
suppose he had not worked it for two years, but paid the rent, and then 
in one year had worked the mine out, and it had not produced 1800 weys, 
could he have called on the lessor to refund what he had paid above toe 
price of the coals obtained ? Yet that would be the consequence if the 
spirit of the contract was as contended for on the other side. But con- 
tracts for mines differ from other contracts ; a great deal of specula- 
tion enters into the constitution of them ; they are frequently for the pur- 
pose of working other mines, and leaving those contracted for dormant, 
at a dead rent. The lessee here appears, by the covenant, to be treating 
with respect to his concerns in other mines. The parties have decided 
the only means to ascertain the quantity to be by working the mine ; a 
c»)urt of equity has nothing to do with it, and cannot substitute a less 
accurate method of ascertaining the quantity ; it would not be doing 
justice between man and man. If it was otherwise, the sit\iation of a 
lessor would be a situation of great hazard, that of the lessee not so, as he 
would have the chance of all his speculations. The first covenant in the 
reddendum is to sink the pit, and if he does not to pay a dead rent at the 

rate 
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rate of 900 weys. But the covenant that in case with due diligence 1788. 
there should not be found coal sufficient to work 900 weys, or the coal 
should all have been worked, the rent was to cease, is decisive. Was it 
to cease without due diligence being used, and to be relieved by a i^ew 
speculation in a court of equity ? Another covenant is, that he shall . ^obmim. 
deliver good coal for Morrises use, for firing. If Mr. Morris is only to 
be paid for the coal, how is the firing to be supplied ? It will be con- 
tended, that a compensation can be made for it ; but it shews the intent 
of the parties, that the value of the coal was not intended to be the only 
benefit to be derived by the defendant from the lease, and that the coal 
was really to be gotten, which it would have been, [*] but for negli- [ *S15 ] 
gence on the part of the plainti£&. In fact, MorrU offered, before Uiis 
niult happened, to accept the surrender of the lease, to which the plain- 
tiff would nof'then agree, so that he has very little equity now to compel 
the acceptance of it. 

Matter of the Rolls, — I cannot bring my mind to balance upon this 
subject. A court of equity must forget its name, if it did not mterfere 
in a case so circumstanced. The contract was, as Mr. Mitford stated 
it, a contract for all the coals contained in the land at 9s. 6d, per wey. 
Mr Scott said, that if a court of equity interfered, it would not oe doing 
justice between man and man. If it would not be so, I must much mis- 
take the nature of the object. If any possible disadvantage could arise 
to Mr. Morris^ 1 would not interfere. It is true, if parties enter into 
legal contracts they are bound to fulfil them. But if parties enter into 
contracts which are enforced for purposes of harassment and vexation, 
oourts of equity properly interfere. Smith calls upon the court to inter- 
foe, because if tie carries the contract into execution, he must pursue 
the object at a greater expense than he can gain by it, the property be- 
ing either not attainable, or attainable only at an intolerable expence. 
Aomitting it to be attainable in this way, the offer to pay Morris all he 
could ever obtain with incurring the expence, is offering him eve^ thing 
lie can fairly require. What disadvantage will it be to him ? He wiU 
be paid for the coals, although they will be left upon the estate. It is 
dear, Mr. Smith cannot be compelled to go on with a disadvantageous 
business, from which Morris is to derive no advantage. 

It must be referred to the Master, to enquire what quantity of coab 
remain to be got upon the estate on the terms in the lease (2) ; and, the 
plaintiff undertaking to pay for the same as aforesaid, and to surrender 
the lease, the defendant must be restrained from proceeding in his 
actions. 

(2) Tlie decree, however, proceeded thus : ** And what is the value of the same at 
** the rate of 9s. 6d. a wey ; and the plaintiffs undertaluiig to pay what shall be such 
•* vmlue, and likewise to surrender up the lease, in case the defendant will accept the same. 
*< It is ordered and decreed, that they do pay annually the sum of 427^ \0x, agreed to 
** be paid by the said lease, as the same shall become due, into the Bank, with, &c. 
** without prejudice, subject to the further order of this Court. And in case the de^ 
•* Jendant shall accept a surrender of the lease, it is further ordered, that the Master da 
** enquire and state what will be aJitU satisfaction to the defendant of the covenants in the 
** Maid lease** Reserving costs and further directions. Reg. Lib. p. 751. 
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1788.' 
[ •Sie ] [*] Waed against Lord Dudley and Wabd. 

1^^, «^: for (Reg. Lib. 1787. B. fol. 278.) 

the judgment] 

lAneMi Inn T JPON the marriage of the late Lord Dudley and Ward with Mary 
Mall, 5 March. \^ Carper, his second wife, a settlement was made by indentures, bear- 
Therebdoffa ^^S. ^^^ ^'^ *^^ ^^^^ December, 1744, whereby a messuage, called 
provision in a WUlingstoorlh Farm and other premises in Stqffbrdshire, were conveyed 
settlement of to trustees, to the use of' the late Lord Ward, for life, remainder to 
5000^ for a secure to Lady Ward, a charge of 800^. per annum, for life, remainder 
2a* ^^'ii^ ^ trustees for a term, for raising portions for children ; under which if 
^ ^^ %ook ^^^^ ^&s but one child (which was the case, the plaintiff being the only 
more, and child of that marriage) to raise 50001, for such omy child ; to be paid at 

chai^ all on 31 or marriage after Lord Ward's death, with remainder to Lord Wordy 
a icsidttary real in fee. 

^J^jJ^^^ The late Lord Ward, by will dated 10th June 1765, devised the said 
liable to debts ^^^^^^ ^^ Willingsworth Farm and other lands, comprized in the above 
and legacies, in settlement, to the present Lord Dudley (the defendant, his son, by a 
aid ofhis per- former marriage) in tail male, remainder to the uses of his will, witli re* 
ional estate : mainder to the plaintiff, in like manner* And also devised to the pkun- 
^^'^ 'SSfmA ^ divers lands and tenements, being other part of the land conoprized id 
^^^'^umeaJtd ^^^ above settlement, for life, with remainder to his first and other sods ; 
bj the penoiial ^^ remainder to the defendant in like manner ; with remainders over, 
estate. (1) and reciting that part of the lands devised might be included in the 

marriage-settlement, and subject to the charge of 800/. per aimtem, he 
made his lands, called the Old Park (which were not comprized in the 
settlement) chargeable with tlfe annuity, as an indemnity against the in- 
sufficiency of the charged estates ; and charged all the residue ofhis reid 
estate, with the payment of all his debts, legacies, and sums of money 
ivhich in that, his wiU, or in any codicil thereto, he the testator shouki 
ffive, bequeath, or direct to bepapd, in case his personal estate should not 
oe sufficient to discliarge the same, which he did thereby toUl should bejirst 
appttedjbr that purpose, and, subject thereto and to the jointure, he gave 
and devised all other his manors, Sfc. to the defendant for life, with re- 
mainder to the plaintiff for life, with remainders over ; and, reciting that 
b^ the marriage-settlement he had agreed to settle 10,000/. aa a provi- 
[ *317 3 Bion [* j for younger children, or if there should be but one such child, 
then 5000/. he subjected and charged the last^mentioned estates to the pay- 
ment, as well of the said 5000/. as of the further sum of 5000/. to tne 
plaintiff, to make up his portion the sum of 10,000/. to be paid at his age 
of twenty-five years, with interest from testator's death, at 4* per unt, 
and, after payment of debts and legacies, gave the residue of his per- 
sonal estate to the defendant. 

Lord Ward died 6th oi May 1774, leaving the defendant, his son, by 
his former marriage, and the plaintiff, his only child by Mary Carver, his 
second wife. 

The plaintiff filed the present bill for payment of the two sums of 
5000/. and 5000/. and insisting that the personal estate of the late Lord 
Ward was first applicable thereto. 

The cause came on before the Lord Chancellor, 11th Jidy 1787, 
when his Lordship ordered the two sums of 5000/. and 5000/. and the 
interest due thereon, to be raised by sale or mortgage of the residuary 
real estates of the testator, and gave proper directions for that purpose. 
Upon which the plaintiff presented his petition of appeal, contending 

(1) See inLawion v. Hudson, atUea, I voL 58, &c. 

« that 




. HI nuB Court op Chakcery* 

ihat die two si^nQS, or at least one of them, was payable in the first place 
put of the personal estate* 

The appeal now came on to be heard* when Mr. Mansfield and Mr. 
Richards argued for the plaintiff, and Mr. Ray for the inrant son of the 
plaintiff, that the personal estate was primarily liable to the two sums of 
5000^ and 5000I* or one of them. 

The question is whether .these sums are not, in the first place, a charge 
on the personal estate. The testator, by his will, discharges his charged 
real estates of the jointure, and throws it on another fund ; he there 
charges the residue of the real estate with all legacies and sums of money, 
directed to be paid by the will. These sums are certainly both of them 
sums directed to be paid by the will ; in fact they are both legacies, for 
the Slim directed to be paid at 25, must be a dinerent sunt from that to 
be paid at 21, being a satisfaction for it. He must have intended them ' 

909 especially the new sum, which was [*] a direct legacy. As to the [ *S18 ] 
other which was charged, he might think that did not come under the 
term legacy ; and thereupon added the words, sums of money directed to 
be paid by the tvill^ in order to comprize it. His intention was to settle the 
residue of the real estate in strict settlement. He does not charge it in 
the first place, with the payment of debts and legacies, he merely charges 
it in aid of the natural fund, not by a direction that the taker of that 
estate shall pay them ; and, being a mere charge, it can operate no fur- 
ther than a charge on failure of the personal estate, which will be liable 
to these sums, as it always is, primarily, to the payment of a legacy, not- 
withstanding its being charged on a real estate. 

Lord Chancellor. ^2) — I thought this case perfectly clear when it 
came on before, ana, though I have now listened with great attention, 
it does not seem to me that there is any ground for argument ; the tes- 
tator says, <' I charge the last-mentioned estate with the payment as well 
'' of the said 5000/. as of the further sum of 5000/.*' This is clearly a real 
devbe, it is purely a gifl out of the real estate, and cannot fall on the 
personalty. The next question is, whether there are any phrases in the 
will which direct it to be paid out of the personalty ; tot this purpose, 
reference is had to the clause relative to legacies, because he has charged 
the residuary fund with debts ^ legacies^ or sumSf directed to be paid. The 
object of that charge was to make the real fund serve as a supply for 
those gifts yMch would not otherwise fall upon it. But it is contended, 
that this means to include a gift, which he had more clearly thrown on the 
real fund, and which never was charged on the personal estate. By the 
latter part of the will, he gives the personal estate, after payment of lega<* 
cies, to the defendant. That shews the intention, that the 10,000/. should 
not be charged upon it. Can I, by an obscure clause, throw a further 
charge than tliat of debts and legacies upon it ? Decree affirmed. 

(2) Sec also the Lord ChanceUor*B judgment, as reported 1 Cox, 438. 



[*] Price against James. 
(No entry.) 



t •sw 1 

Xmooip»'f /wi 
Hall, 5th Mar* 

[S. C. S DfdL 
697.] 

THE bill was for discovery and relief, in a case where the plaintiff was General de- 
entitled to a discovery only. The defendant demurred generally, murrer alkmed 

to a bin pray, 
mg discovery and relief, where the relief if at law. (1) 

(1) This is Uie sound determination ; and, therefoie, Fiy v. Pi'nn, aiUea, 280. is not 
law. See the references in the Editor's note there, cspedaily to CoUis v. Swaune, votL 
4voL4S0.1mdto6Ves.6J. 686. 8V€8.3. 9Ves.71. 

and 
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1788. ^^^ Lord Chanchdlor^ after a very slight argument that auch a dem ur rer 
was irregular, and that it should have been a demurrer to the relief only, 
allowed the demurrer, saying he had had occasion to consider this sub- 
ject very much lately, and tnat he thought it incumbent on the plaintiff 
to shape his bill according to what he had a right to pray. 




Lawrence against Wallis. 
jAneoifCt Inn (Reg. Lib. 1787. B. fol. 323.) 

Feme covert, ll ILL for specific performance of an agreement to purchase the estate 
under a power, J3 in question ; upon the hearing it was referred to the Master, to en- 
"J^^|"j]["?l quire whether the plaintiff could make a good title. He reported thst 
comimr db- ^^ plaintiff could not make a good title, and it came on now upon an ex- 
covert, she ception to the Master's report. 

takee a convey- The case was as follows : — Hester Spencer^ previous to her manrbife 
ance finom the with the late Mr. Dinglei/y by indentures of 17th and 18th June 17% 
trattees to h» conveyed the premises to trustees, in trust to convey the same to such 
bTivvocatioD ^^ ^ ^^^> whether sole or covert, should by deed or will appohit. In 
ofthewiU.(l) 1765, being then covert, she made a will, reciting the power, and 

made conformable to it, by which she gave the premises m questios, 
in case she should have no children, to her niece, Dorothy Askew^ for lift^ 
with remainders, under which the plaintiff claimed the reversionaiT in- 
terest, subject to Dorothy Asketo's life estate. After the death or her 
husband, Mrs. Dingley, by a conveyance for that purpose, reciting the 
power, and made conformable to it, directed the trustees to convey, and 
they conveyed the premises to herself in fee. 

The question was, whether this conveyance was a revocation of the 
will. 
[ *320 ] [*] Mr. Stanley (for the plaintiff) contended this was no revocation ; 

for that Mrs. Dingley^ by the conveyance from the trustees, took no nev 
estate, but was seised of the same estate as she was before. If a person 
having an equitable estate, makes a will devising it, and afterwards takes 
a conveyance of the legal estate, that will not revoke the will. 

But Lord Chancellor said, there was no doubt about it; the question is 
which of the acts is an execution of the power ; there is do doubt it is 
executed by the conveyance to her own use. Exception over-ruled. 

( 1 ) That an appointment by will under a power is revocable, wUhotU the intertion nf^ 
power of revocation in tJie will or the instrument creating the ^tower, &ee vsrlAde t.ImU^ 
antea, 1 vol. 533, That it is otherwise as to a deed, see 4 Cruise, D^. 174. 239. 



[VUeS.C. 

SVci.jun.679. 

aod8H.B]ack. 

^^i^-^' Clarke against Blake* 

399.J 

j^!tf7 J/af«t. rpHE testator devised the premises in question, " to the use of such 
A ddldtn iien^ " ^^^ ^^ children of his brother Henry Clarke, whether male or 

tresamere,wt ^ "female, 

the deadi of uf. >hall take as a child living, at the death of ^. (1) 

(1) The question was not settled until the year 1795, when it was determiiwd m the 
principal case, by the solemn judgment of the Court of C. P. that the infant en t€nirt sa 
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" female, as should be living at the time of his said brother*s death, as 
** tenants in common, and not as joint-tenants." 

The question was, whether Bridget, one of the children, being unborn, 
but in ventre sa mere at the time of the brother's death, shoiud take a 
share, or be excluded. 

Mr. Scott contended that the child in ventre sa mere should take. 
Such a child is always considered as if it were bom, in cases which are 
for its benefit. There are many authorities for its being so considered, 
as Beale v. BeaUy 1 Wms. 246. where it is said, <' It would be hard in a 
^ court of e(juity, that such a child, because it happened not to be born 
*^ at such a time, must therefore be unprovided for. At law such a child 
** mav be vouched, and the mother may be guilty of the murder of such 
'^ a child if she takes poison ; and there is more reason in equity for 
^^ considering such chila as bom.'* So in the case of Burdet v. Hope* 
Eoodf in the same book, p. 486. where the testator devised the premises, 
to case he should have no son at the time of his death, to the defendailt. 
The testator died, leaving his wife privement ensient with the plaintiff, 
he was held to be a son hving at the testator's death, the court of King's 
[^] Bench being unanimously of opinion, that though not born, he had 
an existence in the eye of the law. The same point was determined in 
Norihey v. StrangCy 1 Wms. 340. There can be no difference in its be- 
ing a ^vise .to the use of the children and its being a direct devise to 
them. Upon the birth of the posthumous child, the estate of the other 
diiidren would open to let in her interest. 

Mr. Madocks and Mr. Graham, for the children bom at the time of 
the brother's decease. 

ICs Honour, the Master of the Rolls, in a late case of Cooper v. 
Forbes {ante, p. 63.) would not permit a child in ventre sa mere to take 
under a bequest to children living at the death of the testator ; and upon 
the cases being mentioned, he referred to that of Peirson v. Garnet, 
where he had held the child in ventre sa mere, not to take, {ante, p. 47 •) 
and said he thought himself bound by his own authority. 

Lord Chancellor. — I admit the cnild is not within the strict meaning 
of the words : but the solid ground of construction is to consider whe- 
ther she is not within the intention of the testator to provide for all the 
children of his brother. I will talk to his Honour on the subject, and 
if he persists in his opinion, the question must go to law, and be tried in 
an ejectment. (2) 



was entitled to take a share ; and that, generally, such infants are considered as bom 
Jar aU purjtoses which are /or their benefit. See the report Doe dem. Qarke v. Clarke, 
2 H. Black. 399i and the principal case on the equity reserved, 2 Ves. jun. 673. See 
also 1 Roper on Legacies, 8S, 89, 90. 

(2) Vide 2 H. Black. 399. and Uie preceding note. 
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Brown agaimt Dudbridoe and Others. 

TTflLLIAM BROWN, by will, gave to his nephews William Brown 
and William Watson 700/. to be divided between them when they 
should arrive at their ages of 21 years ; but in case either of them should 
die before he attained such age, then the whole to be paid to the sur- 
vivor, upon his attaining such age ; and in case they should both die 
before attaining such age, then Uie legacy was given over to several 
of the defendants ; and made his wife executrix. The testator died in 
1764*, the widow proved the will, and possessed herself of the effects. 
The testator's nephew, William Brown, died in [*] his life-timC; and 

the 



Master of the 
Rolls fir Lord 

XJmcMs Inn 
ffaU, 10 Mardi. 
The Court will 
not interftfe, 
eren to tecuTO 
theftind, upon 
tiie applicatioii 
of a person who 
does not shew ^ 
any title. 

[♦322] 
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1788. 



BftcrvrN 

against 

DUDBJIIDOJC 



the bill stated that WiUiam Waisotty the other legatee, went abroad 
about a fortnight before the testator's death, having then nearly attained 
his age of -21 ; that he attained such age, and has neyer since been 
heard of, from whence it is to be concluded that he is dead ; that the 
plaintiff is his cousin, and next of kin ; and therefore prajed that the 
defendant might pay the money in her hands into the Bank, in the name 
of the Accountant-general, in order to secure the same to be paid to 
the said WUliam Watson^ if he should ever claim the same, or, if not, to 
thejplaintiff as his representative. 

Tne defendant, by her answer, admitted the death of WUUam Broom, 
testator's nephew, in his life-time, and that WiUiam Watson attained bb 
age of 21, but said she had heard he died after attaining such age, 
leaving his father him surviving. — But no notice was taken of her aa- 
swer in disposing of the motion. 

Mr. Spranger moved, on the part of the plaintiff, that the executrix 
might be ordered to pay the money into court, in ord^ to secure it 
during the pendency of the cause; the presumption being that tbe 
legatee was dead, and that, therefore, the money belonged to his repre- * 
sentativc ; the sole object of the bill being to secure we fund for such 
person as might ultimately appear to be entitled to it. He cited Mor- 

fan V. Harris (ante, p. 121.) to shew that the court would secure the 
und upon the application of a party who had not taken out admims- 
tration. 

But his Honor said that was a very different case, the plaintiff here 
not having administered, nor shewing any titl^ ; therefore, 

Eefused the motioa. 



Lincoln* t Inn 
Baa, II Mardt. 



Setcole against Healey. 
(Reg. Lib. 1787. B. fol. 144. b.) 



Money (the 
ntmbdng 
■iiaU)ofda«d 
tobepddtoa* 
signeetof A 
oankrupt, on 
the bankrupt's 



IMTONEY being ordered by a decree to be paid to the plaintifl^ who 
^^^ afterwards became a bankrupt, he and toe assignees applied^ by 
petition, that the money might be [*] paid to the assignees. No sup- 
plemental bill had been nied, and Mr. Uoyd suggested as the reason, 
that the sum was so small (only about fifty pounds) that it would not 
bear the expence of a supplemental bill. Lord Chancellor ordered it to 
petitbn without jjg p^jd to the assignees, on the petition of the bankrupt. (1) 

a fupplemcsiUu 

(1 ) The petition was that of the bankrupt and his asaignees. Reg. Lib. 

lAneMi Inn 
HaUf l^Mcarch. 

[EiToneoualj 
n^orted heroy 
and in SJDfoir. 
697. vikere it i$ 
etnUreayto the 
facu,1 (1) 

The husband of 

ateieejtecu- 

trix, owunits a 

dcvartsnly and becomes bankrupt, the wife is not liable. (1) 

(1) Hie wife could not have been chargeable in this case, for the veaaons slated bf 
Lord JUdetdale C. which are afterwards noticed ; and thereseems a gross "*Hti*rr as %» 
the dictum attributed to Lord TkuHow, at the conclusion of the repdtt of his judpaeet 
postea, the whole report being a jnost erroneous one. Setting aside the case of a bB»- 



B£YNON against Gollims. 
(Reg. Lib. 1787. A. fol. 354.) 

VDWARD FREPOUNDy the elder, by will March 8th, 1754* 
gave to his daughter Elizabeth^ one of the plaintiffs, 1500/. charged 
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on his real and personal estate, and made his son Edward Frepoundy 
the younger, sole executor. The plaintiff Elizabetky afterwards, in Ja- 
nuary 1762, intermarried witli John Beynon^ and 800/. part of the 

1500/. 

band's bankruptcfft and lubitituting the case of a husband's deaih, it seems that a woman, 
who» in conjunction with her husband, has wasted assets which she had to administer, and 
afterwards suetives her htahand, may be chargeable for the devastavit to the extent of the 
mn{ffidency of the assets of her husband* See the important case and admirable report of 
.Adair v. Shaimi before Lord Redesdale C. in Iretand^ 1 Scho. and Leiroy, 243, &c Lord 
Medesdale in that, adverting to the princgnd case, sa]rs, thit report is erroneous, and the 
report tjf Mr. JHckins is dhrctly contrary and equally erroneous. Fide 1 Scho. and Lefr. 
259. The editor thinks he cannot make this work more useful than by giving his Lord- 
ship's observations ahd statement of the case from hb recollection ; and by then giving a 
summary and faithful transcript of it from the Registrar* s book, in one connected jmnt of 
' w. Lord Redesdale says, ** When I look at the nature of the case of Beynon "v. 
GoUms, I must say that what fell from Lord Tuuelow (if indeed he did say what ia 
attributed to him) was delivered without much consideration at the moment ; for the 
l^^reat question in that case was, whether the defendant GoUins should be responsible in 
respect of acts whidi he had done^ affecting the real, and not the personal estate. The 
note in Broum is clearly erroneous in many points, and the note in Mr. Dickins*% book 
** is directly contrary, and equally erroneous, according to my recollection of the case. 
** The note is a perfect authority for charging Mrs. Shaw ; but I believe no such decision 
** todk place as that attributed by Mr. Dickins to Lord Tuurlow, and no such dictum 
** was pronounoedas that in Broum* That was in reality the case of a debt, and the debt 
*' was proved under the commission of bankruptcy, so that it might be considered as 
" recovered i and the question was whether the wife was discharged by the bankruptcy of 
** the husband ; for the action against him was gone, except so far as there was a debt 
*' which might be proved under the commission ; and, having been proved under t/ie com^ 
'* mission, the right of action was satisfied; that was the effect of the case, and the present 
^ point could not have arisen in it, except by way of argument. Besides, no action at 
« law could have been maintained in that case, as it was the case a of legacy. Lord 
'* Thurlow could not have directed an account to be taken against the wife, because, as I 
ajyjn^ehend, the baidtruptcy of tlie husband discharged the demands; at least, it has been 
so contended ; and the debt having been proved against the estate of the husband, 
it was pro tanto, recovered from the husband, and could not be demanded against the 
" wife." 

Lord Redesdale stated the true circumstances of the principal case from his recollection* 
to have been these: ** Mrs. Beynon was entitled toa large sum charged on the real and per* 
aonal estate of her father, part of which, nx.asum of 800^. was settled on the marriage 
of Mrs. Beytum, which dOOl, was a debt out of the assets of her father ; the assets were 
possessed by her husband and her, as administratrix de bonis non of her father, and waa 
administered by the husband to every extent except payment of that debt, and then he 
became bankrupt. There was a large real as well as personal property, and^thc husr 
•' band together with GoUins, who was the trustee in Mrs. Beynon's settlement, sold the 
real estate ; and the wife and her infant son, afier the death of the husband, filed their 
bill against the purchaser of the real estate, to charge it with the sum of 800^. The 
bill was dismissed, as againstall the purchasers, and was^retained against (rolUns in con- 
sequence of his having been a trustee for this 800^, and having concurred in a sale 
which had conveyed the real estate, discharged of this demand. Then GoUins insisted 
that the penonal estate of the father vras first atiswerable for this sum of 800^., and 
that Mrs. Beynon vras responsible in the first instance ; and the question w|^ whether 
he could have the benefit of the personal estate, so as to throw the demand against her : 
the determination of the court was, that he was responsible to the son, but not to her ; 
and therefore the interest of the 800^ was not given to her against GoUins, but he was 
made to answer for the principal, so far as it had not been recovered under the oom- 
miasion as a debt out of the estate of Beynon the husband ; for there had been proof 
of the debt by GolHns against the estate of the husband, which had been a<lnii**p*l, anda 
dividend made on it." His Lordship observed, <' Tliat decision goes no further than 
** this, that GoUins could not throw the child on an insolvent fund, but that having con- 
** curied in a sale of part of the estate cfaarmd, he was bound to,answer it: the abstract 
** question was uot at all before the ChanceUor." $ee also 4 Ves. 194. 

It appears firom Reg. lib. that the cause had been heard by the Lovds Commiasioners 
on the 20th May 1783, when (as Lord Redesdale nbsene^ 1 Scho, and Lef. 259. note) 
the bQl was dismissed with costs as against the purchasers. As to the rest, « Their Lordships 
dsclaicd, that the 1500^. to which the jgluntiff EHmbeth Beynon vras intitled under the 
will of Edward Freepound her father, and at the time of her maniage with John 
Beynon deceased, was paysble, in ihefrtt place f out of her laid fiitfier's penonal «tfl0B» 

"and 
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Cases Argued and Determined 

15001. given to her by her father's will, was settled on the raarriaf^. 
Edward Frepound the younger, and the defendant GoUins^ were the 
trustees in tlie settlement. In the same year, Edvoard Prepomd the 

younger 

*' and it was further ordered, that it should be referred to the laid Master, to iaqsm 
'< whether the assets of the said Edward Freepound the father, possessed bj E^emd 
** Freepound his eon, his executor, were sufficient to satisfy his debts, funeral expenen. 
<* and the legacies given by his wiU. And it was ordered that the said Master should 
<' also inquire whether any part of the said personal estate was set apart to answer fht 
** sum of 800^ ; and it was further ordered that the said Master should inquire wfaed»r 
** any, and what part, of the personal estate of the said Edward Freepound the father. 
*' unadministered by the said Edward Freepound the son, had come to the hands of lii» 
** said John JBeynon and Elisabeth his wife, or either of them, and state in what manaow 
'* and to what amount, and at what time the defendant John Gotthu received a distnbutxf« 
" riiare of the personal estate of the said Edward Freepound the son ; and their Lordsh^ 
'* did dedare that the dividends declared under the commission ofhankrHptcy issueiagaiut 
" John Beynon and Thomas Dibbs, in respect of the debt of BOOl. proved by the said dt' 
" fendant John Gollins, ought to be applied in satisfaction of the said BOOf. of which he was 
** a trustee! and did order that it diould be referred to the said Master, to take an acoorat 
*' of what the defendant John GoBinSt or any other person or persons, by his ordeir, or kt 
*^ his use, hath or have received, or should thereafter receive, on account of sodi drrf- 
** dends ; and it was ordered that the defendant John Goliins should pay what sbooU 
** be found due fh>m him on the said account, into the Bank, with the privity of tin 
** Accountant-general, and that the same when so paid in should be laid out in BankS 
** per cent annuities, jr. ; and their Lordddps did reserve the question how Jar thedefad' 
** ant John Gollins uMrt liable to make good to the jtlaini^the infant the deficiency dt the 
** said BOOL either in respect of assets rf Edward Freepound come to his hands, oronasf 
** other grounds ; and their Lordships aid reserve all further directions, and the coDsidcr- 
^ ation of the costs of the suit not before proved, and also the consideration of the esit 
** before given, as between the plaintiffs and the defendant John GoUins, until afterthe ssid 
^ Master should have made his report." The said Master by his report, dated the ISIIi 
day of March 1786, certiSed {inter alia) « that the pUuotiff EHxabeth, being at the dcsth 
.'* of her late brother, the saia Edward Freepound the younger, the wife of the said Joks 
^** Bevnon, and the only surviving child and next of kin of the said Edward Freepound the 
'< elJer, she, as such, procured administration de bonis non to be granted to her by tbe 
** ecclesiastical court of the Bishop of Lichfield and Coventry f and Stat she never intff* 
*< meddled in the administration of the personal estate and effects of the said Edward 
'* Freepound the elder, nor ever used any diligence or assiduity, or exerted any endcaroiiit 
'* tocollect, get in, or receive, any part of the said personal estate and effecta, because die 
'< being under the absolute controul and command of her late husband John Jfeynotifhi 
'< the said John Beynon took upon himself the whole conduct and management of tbe 
<* said administration, and without her privity or consent possessed tmnself of the wbok 
** perscMal estate and effects of the said Edward FrecpTund the elder remaining unadmini»> 
<* tered by the said Edward Freejxmnd the younger, and found that the said John Bejftm 
** soon afterwards becoming insolvent, two several commissions of bankrupt were isnid 
'* against him, and he was thereupon declared a bankrupt; that several sums amount- 
^ ing to 187/. came to the hands of the said John Beynon deceased, as aforesaid; sod 
** that he had inquired in what manner, and to what amount and at what time die de> 
' * fendant Goliins received a distributive share of such personal estate ; but that he found 
*' that shortly after the death of the said Edward Freepound the younger, by indentures of 
<< lease and release, bearing date the 50th and 3l8t days of August 1762, and made be- 
** tween the said John Beynon and the plaintiff" Elizabeth, his wife, therein described to be 
" only sister and heir at law of the said Edward Freepound the younger, deceased, of tbe 
*< one part, and the defendant Gollins of the otlier part, and by a fine levied in pursumce 
** thereof, it was witnessed, that in consideration of 5f. a-piece to the said John Beyim 
** and the plaintiff EHxabeth, his wife, paid by the defendant Gollins, and for settling sad 
** assuring the messuages and tenements therein mentioned to the uses therein limited, 
** agreeable to the intent of the said Edward Freejxmnd, respectively declared in hb life- 
'* time ; and for other good causes and considerations, the same messuages and tenemcnli 
*( were granted and conveyed to the use of the defendant Gollins for life ; remainder ti 
" the use of Ann his wife for life ; remainder to the use of John Gollins the younger, iflB 
'* of the said defendant by the said Ann his wife, for life; remainder to the first and otber 
" sons of tbe said John Gollins the younger in tail ; remainder to his daughters in tail; 
** remainder to the use of the said John Beynon and the pUintiff Elizabeth, his wife, their 
'* heirs and assigns for ever : and further certified, that he found part of the preniiei 
" comprised in the said indenture and fine was part of the freehold estate of the «id 
'* Edward Freepound the elder, of which he died seised, and the remaining part of the 
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younger died intestate ; and letters of administration of his personal 
estates, and also administration de bonis non of Frepound the father, 
were ^nted to Elizabeth Be^non the plaintiff; and John Beynon the 
husband, in right of his wife, took possession of their effects. Beynon 
was in partnerehip in trade with Dibbs, and, having occasion for money, 
prevailed with GoUins to permit him to sell the estate of Frepound the 
elder ; and GoUins joined with him in the conveyance of the estates to 
the purchasers ; but Beynon received the money, and invested it in his 
trade; and, in 1771» a commission of bankruptcy issued against him and 
hia partner ; and GoUinSy as surviving trustee, was admitted a creditor, 
and proved the debt of 800/. under that commission. Beynon after- 
wards died, and his widow and son filed the present bill, praying tliat 
the 800/. might be declared to be a subsisting charge on the real estate, 
in the hands of the purchasers, and that the defendants (and among 
them GoUins the trustee) should place out such sum to the uses of the 
settlement. The defendant GoUins, by his answer, insisted that no part 
of the purchase-money having come to his hands, he was not liable thereto; 
and the defendants, the purchasers, that being purchasers for a valuable 
consideration, and without notice, they were not liable to the charge. 

[*] The cause had been heard, and a reference been made to the 
Master ; and it came on now for further directions, upon the question 
whether Mrs. Beynon, the administratrix, was personally liable for the 
devastavit committed by her husband, he having become a bankrupt, 
and being since dead. 

Mr. Mansfield, for the defendants, insisted, that the wife, administra- 
trix surviving, was liable for the devastavit committed during the cover- 
ture by the husband, and for this he cited Horsey v. Daniel, 2 Lev. 
The devastavit of the husband is the devastavit of the feme, and so vice 
versa either of them, surviving is liable, Cro. Car. Marginal note to 

** said premises was the estate of tbe said Edward Freqwund the younger ; and further 
<« ccrtined, that the defendant Juhn Gotlins, on the 18tb day of March 1778, received a 
^ dividend from the estate of tlic said bankrupt, in respect of the said debt of 800/., 
<• amounting to the sum of 195/., and that on the 9th day of Ajtril following the said de- 
*• fendant invested the said sum of 195/. together with 5L of his own money on the security 
** of two several mortgages or assignments of the tolls on the navigation from the river Trent 
*• to the iVieT Mersey, bearing an interest of 4/. 10<. per cent, per annvm^ which interest 
** was afterwards increased to SljicrcenU jter annunif from Miclmelmas 1784, and he 
«< found that the said defendant John GoUins received for interest of the said sum of 195/. 
« several sums, amounting together to the sum of 76/. \0s. 9c/., out of wliich tlic said 
•• Master had though^ proper to allow the said defendant GoUins the sum of 551. \0s. 

* being so much from time to time paid by him to the plaintiff* Elizabeth, for tlie mainte- 
** nance of her son, the plaintiff JV^mc.!://<ynon, leaving a balance cf 21/. Os. 9d., which 
** being added to the said sum of 195/., made in the whole the sum of 216/. 0«. 9</., 
** whicli the said defendant had tlicn in his hands on account of the said dividends. The 
•« said Master, by his subsequent report of the 17th November 1787, certified that die 
*< said John Beynon deceased, the late husband of the plaintiff f/tso^r/A lieynont received 
<* several sums amounting to 326/. lOt., and that the said John Bey turn received several 
<■ other parts of the personal estate of the said Edward Freqwund the father, unadminis. 
** tend by Edward Freepound the son, in tlie decree named, besides what were mentioned 
«' in hb said report, but the same not being particularly spcdfied, and liaving lieen since 
«< wasted by him, the said Master could not particularize the same." The Reg. Book 
then states, that the cause coming on the 5th and 6th of March instant, and also on the 
above day, for further directions ; and as to the matter of costs, " His Lordship doth 

* order that the defendant JbAn GoUins do pay the sum of 58^/. 19«. 3d, being the residua 
«« of the sum of 800/. into the Bank, vrith the privity of the Accoimtant-general of this 
*' court, to be placed to the credit of this cause, subject to the further order of this court, 
** on or before the first day of next Trinity term : and it is further ordered that the de- 
«( fendant GoBms do pay unto the plaintiff her costs of this suit, to be taxed by the sat4 
« Master. Bui his Lordship doth not think JU to give the plaintiff the costs over again which 
*« were directed (o be paid to the defendants T. S., T.J, A. P, W. H., G. A., E. B.. 
**. A. B., and £. H., on the ditmissimt of the plaintiffs bili against thtm, /Ind hii 
" Lordship doth reserve the consideration oftnietest^* K. L. 

Vol. II. Q Dyer, 
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Dyer, 210. a. the feme shall be thrown into prison. Till die ac^ of 
William 3. executor of an executor was not liable for the derastafit of 
the first executor ; it was held to be a tort, and therefore to die with the 
party, 1 Lutw. But since the act, the executor of the executor b 
liable. An action would have lain against the husband and wife. 

Lord Chancellor. — It is begging the question to sa^ that where an 
executorship began afler the coverture, the action for a devastafit 
would lie against both. I take it to be clear it would lie only against 
the husband, like an action of trover. If the husband took out an exe- 
cutorship in the name of his wife and died, and then she renounced, si 
she might do, she could not be liable to an action. The case in Dyer 
takes away the distinction of the executorship beine before or after tiie 
coverture. It was formerly thought that a wife might, as an executrix, 
act alone, as she can in the civil law ; and there is a case in Fitzherbert, 
tit. Executor, where it was so held ; but it has since been settled otlle^ 
wise. It was a hard rule that, 4f the husband of the executrix wastei 
she, surviving, should be liable ; but it never was held that where the 
husband took the executorship in the name of the wife she should be 
liable. (2) 

r 

(2) It seems, no such dictum took place as here stated, See 1 Scho. & Leflroy, S58, 
259, 260. and the preceding note. 



[*S25] 

[Vide S.C. 
S.Dick. 698.] 

Surrender of 
copyhold estate, 
supplied for 
creditors, tho' 
there was free- 
hold specifically 
devised by the 
samewilL (l) 



[•] BixBY against Eley. [On further directions.] 
(Reg. Lib. 1787. A. fol. 708.) 



D ILL by simple contract and specialty creditors of the testator, fer 
•■-^ payment of their debts ; it stated that Francis Eleyy by will, SOth 



ILL 

payment 
January 1783, directed his copyhold estate to be soldy Jbr jHiyment fij 
debts {2) ; and devised the house toherein he dwelt, to his wife infett ««• 
other freehold estates to trustees, until his daughter should (Main kerap 
of twenty-one years, to pay the rents, Sfc. for her maintenance, oHd afir 
his daughter shall have attained her age, then he devised the premises k 
his saiadaughter in fee. The daughter was heir at law, and also customtry 
heiress. 

The copyhold not being surrendered to the use of the will, the biB 
[filed by a creditor on behalf of himself, ^c] insisted that the want of 
such surrender ought to be supplied. (3) 



(1) See the circumstances more fully in the report, 2 Dick. 698. 

(2) '* Special and simple ; and if tliere should l>e any residue, he willed his 




u 

it 



messuages, . , 

*' cutors in fee, until his daughter should attain 21, all his messuages, lands, &c. at Brtd- 
** fard^ in trust, to apply the rents. &c. for her maintenance ; and when she attained iU 
*' he deyised these last .mentioned lands, &c to his daughter in fee : but if she diedbt> 
fore that, without issue, he devised the same to his wife for life, remainder to kii 
brodier for life, remainder to his nephew in fee-sirople. He appointed his said lifo- 
thef and nephew, and his wife, executors ; and gave the residue of hia penooal ot^ 
«* to hU wife.*' Jlde 2 Dick. 698, 699. 

(3) A decree had been made in 1786 establishing the will, directing an accoont d 
the personal estete, and an application of it in payment of the debu ; reserving^ 
consideration, how the deficiency (if any) was to be raised. Hie M«stn-*8 report tfsw 
a deficiency ; upon which the cauae came on for furUier directions on tfw 8d ^P*^ ^ 
above. Vuk 2 Dick, u^' tutn-d. 

The 
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The question was slightly agitated, whether the freehold, speciBcallv 1788. 
devised, ought not to be applied prior to the copyhold so unsurrendered, v^^y 
which itora Chancellor seemed to think it ought. (4) ~ 

But finally decreed the surrender to be supplied, and the copyhold 
estate sold, and the purchaser to hold and enjoy against the infant, unless 
she should shew cause within six months after she should attain her age 
of twenty-one years. 

(4} JFTun the voOl came to be attended to, the testator's intention appeared evident that 
tbc copyhold estate should be applied in aid of his personal estate, to pay the deficiency ; 
so as to leave the fi«ehold estates free. Mr. Dickins, the Registrar, submitting, that if 
the freeholds were first applied, it would be taking from the widow the provision made 
Ibr her, instead of assisting her, by the supply of a surrender ; for which he cited Drake 
T. Eobvuon, 1 P. W. 443. ToUet v. ToUett, 2 P. W. 489. Harrit v. IngUrdew, 3 P. W. 91. 

Mr. Dickins states Lord Thttrlow to have been satisfied.. Vide uU sujnxU The decree 
is aa folknrs,in Reg. Ub. : -. «< It appearing from the Master's report, that the tesUtor's 
'* personal estate will be deficient to pay the remainder of the parties* costs, and what is 
'* due to the seve^ creditors of the said testator, his Lordship doth declare, such de- 
** fidency ought to be raised out of the said testator's copyhold estates, devised by lus 
** will for that purpose ; and that the defect in not surrendering the same by the said 
** testator to the use of his will ought to be supplied. And it is ordered that the de- 
** fendant S, E. spinster, the testator's heir at law, do surrender the same accordingly." 
The purchaser was to hold and enjoy, &c 



Ex parte Prosser, [5tli ApriW] 
(Reg. Lib. 1787. B. fol. 150. b.) j:,.^^., j^ 

HaU, 2d April. 

^M ^rilS was a petition that Charles Griffithj an infant trustee, might be Infant trustee 
-■' directed to convey the trust-estate under the act of Queen Anne, directed to con- 
[7 Anncy c.l9.] The only doubt arose from the trust-estate being vey, [under the 
atuate in the island of iV«;M. c!^M\^di 

Mr. Spranger, in supt>ort of the petition, said this order might be the trust.es£e 
made, being a mere personal order on the trustee, and the words of the abroad, (i) 
met general, and that it had been done under similar circumstances in a 
case ofex^rte Feueleleteau (2), 17th of November 1781, and lately, by 
his Lordship, in a case of Bosanquet v. Hankey» 

Lord Chancellory — On the strength of these authorities, and afler 
some consideration, made the order. 

(1 ) It is now quite settled accordingly. Vide ex parte Anderson, 5 Ves. 240. Evelyn 
.w. Evelyn, 8 Ves. 96, &c. 
(«) S Dick. 569. 
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[•] EASTER TERM. 
28 Geo. 3. 1788. 



I 



Matter of the 
MoUtfor Lord 
ChanceOor. 

lAncMt Inn 
HaiL 

At a public 
auction, the 
leller** agent 
bade for the 
plaintiff: a spe- 
cific perfonn- 
ance refuied 
on that ac- 
count. (I) 
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Twining against Morrice and Others. > 
Taggart against Twining and Others. 3 

(No entry.) 

TAMES WHITCHURCH, Esq. being seised of a copyhold atite, 
consisting of a mansion called York-House and lands, situate it 
Twickenham Com., Middlesex, held of the maQor of Idewortk SmMi 
(except a small part which lay in the manor of Tmckenham,) and baiiK 
surrendered them to the uses of his will, made his will dated the 21it« 
December 1782, and afterwards a codicil dated Ist oi March 1785, vi 
thereby devised the premises to the defendants, Morrice, Taggtui, fti 
Addison, in trust to sell the same, and to apply the money arising froa 
the sale as therein directed, under which the defendant Taggavi^ 
beneficially interested; and appointed them executors, llie testiW 
died in February 1786, and the executors, being desirous of selling tke 
estates in pursuance of the directions of the will, employed Metfi- 
Skinner and Co. as the auctioneers, who advertised the same for aki 
and especially lot one, which was the mansion-house was in the condi' 
tions of sale described as copyhold of inheritance, held of the manor flf 
Sion at a small quit-rent and fine certain, which renders it equal in xJss 
tojreehold. 

Previous to the sale, it was agreed among the vendors that the fi^ 
lot should not be sold for less than 2000/. and, if that should be soldfiv 
that price, the others should go for what they [*] could fetch. Hf* 
Blake, who was concerned as solicitor for the sellers, was present at M. 
meeting, and knew what was settled with respect to the price, but xaai ^ 
employed by the vendors to bid for them, but other persons were emjhlf^ 
for that purpose. Afterwards, at the place of sale, the plaint^ 11^ 
Twining, seeing Mr. Blake, held some conversation with him, and dtai^ 
him to bid for the estate for him (Mr.' Twining). (2) The lots were p»^ 
up to sale, and Mr. Blake bid 1500/. for lot one, and afterwards, iij'^^jjr 
sequence of one of the vendor *s bidders bidding against him, he biddO(tf- 
at which price the lot was knocked down to him, and he, afterwardfy ^ 
for lot two 170/., and for lot three 280/., at which prices these lotsw*^ 
also knocked down to him, and be paid the deposit, according to ^ 
conditions of sale. No person bid at the sale but Mr. Blake, and ^ 
bidders for the vendors. 

After the sale, the defendant Addison, one of the executors, f^^UJ^ 
among the testator's papers, deeds and writings, by which it was discoTtf^ 
that the mansion called York-House, and the lands thereto beloitfi^* 
which were the principal part of the estates sold, were freehold, ^t^ 
ticularly the conveyance thereof to the testator as such, by lease «••* 

(1) See the observations upon this case of Lord Eidon C. &c. in M. ^^owukt*^^ 
Stangroom, 6 Ves. 338. Erjnirte Lacey, 6 Ves. 629. Mortlock v. StMer, 10 V««y»^ 
313, 314. Ex pane Bennett, ibid. 398,399. Smith v. Clarke, 12 Vea. 482. ^\c 
Doumes v. Gnuibrook, 3 Merivale, 200. 209. and Sugden, Vend. & Furch. 19. ^ ^^ 
227. 253, 254. and the references r5th edition). 

(2) See the observationi referrea to by the preceding note. 
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release of liih and 16th July 1746, and that only a small part was 
copyhold held of the manor oi Sioriy upon which the defendant Taggart 
wrote to Mr. Blake^ as attorney for Mr. Twining^ desiring Mr. Txvtning 
would relinquish his purchase^ on two grounds ; 1st, that the defendants 
had been deceived by Mr. Blake, whom they considered as their agent, 
bidding for Mr. Twining. 2dly, that the estates had been sold under a 
mistake as to their tenure ; and, upon Mr. Ttoining declining to relinquish 
the purchase, the defendant Taggart refused to execute conveyances of 
the premises : upon which the plaintiff filed the present bill for a specific 
performance. 

The defendants Taggart and Addison, by their answers, swore, that 
«t the time of the sale they believed that Mr. Blake was bidding for the 
vendors, and Taggart ^\ed a cross-bill against Twining and Blake, stating 
the same thing, and praying that the biddings might be set aside as 
fnuidulent and void against him ; or, if the Court should be of opinion 
that the biddings were fairly made, by Blake, on behalf of Twining, that 
filake might answer to [*] him (Taggart) for the difference between the 
•ams of money at which the premises were knocked down to him at the 
•ale, and their real value at the time, and an account, or issue, directed 
for that purpose. 

Mr. Twining, by his answer to the cross-bill, stated his meeting with 
Blake as accidental, and that, not chusing to bid himself, he desired him 
io bid for him, and that Blake actually did so, and that he knew nothing 
i^Blake'^ acting as attorney for the vendors. (3) 

Mr. Blake, by his answer to the cross-bill, stated that he bid for Mr. 
%Twning, and not as the agent of the vendors. 

The aefendants read evidence to prone that Blake toas considered at the 
*mle as the agent of the vendors ; particularly Thomas Southcombe, who 

Mmore that he did not bdieve that the persons present considered the estates 
4U sM, hut that they had been bought in by the defendant Blake on behalf 
'4^ the vendors, and that he attefnaed as attorney for them; and George 
. Adney, tvAo snoore to the same effect, and that he believed that the bidding 
'iff the defendant Blake was prejudicial to the sale, for that Southcombe 
.Mad informed him he would nave bid a larger sum, at the sale, if he had 

beUevedthat the defendant Blake had bid for himself or any other person 

save the vendors. (4) 

* Mr. Scott and Mr. Finch (for the plaintiff. Twining) argued that, in this 
t case, Mr. Blake tocu the only real bidder, the bidding for the vendors being 
'iilegal: Bexwell v. Christie, Cowp. 395. a vendor cannot bid at the sale 
. of nis own goods, or order the auctioneer not to sell under a certain 

price. And the acts of parliament, exempting goods bought in for the 

vendors from the duty, have not made the practice legal, as they may 

apply to a method which is legal, as putting up the goods at a certain 
: price. Here Blake was a fair bidder for Twining. Though he had been 

the agent of the vendors, he was not employed to bid for them. With 
•respect to the value, the surveyors employed for the vendors swear that 
, it was sold for its full value. 

(3) Lord Redetdale** notes mention this part of the report not to l>e as above stated. 

(4) Lord Eldan C said» it would be a wholesome rule that the solicitor in a cause 
should have nothing to do with a sale, as the certain effect of a bidding by the solicitor 

' in a cause is, that the sale is immediately chilled. Vide Ndthorpe v. Pennymtui, 14 Ves. 
517. So also in the case of a^gnees of a bankrupt who bought in an estate, ordered 
to be sold by the Court. Su^cn, Vend. & Purch. 59, GO. and Appendix xL p. 13. 
5tfa edition. // were desirable that a rule had been laid dovm : for Lord C. Baron Rich- 
urdSf ordered, that persons who had bidden at the instance of a solicitor who conducted 
a tale, which had been directed by the Court, should, at their, instance, be discharged 
' from their purchases; although the abooe cases were cited, and the point strongly jtressed on 
tr authority. In Noel v. Lord Henley, \9 January 1.819. 

Q 3 Mr.Affln*- 
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1788. ^f • Matufiddy Mr. HardingCy and Mr. Mitfordy (for the defendants). 

^_ ^ ^ ^ *— The sale ought not to be carried into execution, havinff [*] paned 

TwiNiMo under a mistake, all parties thinking it to be copyhold, and it turns out 
agaiTut to be freehold. Wherever a man is drawn, by accident or mistake, into 

MoEEicz. ^ bargain, this Court will stand neuter and leave the party, to go to lav. 

r *S29 1 ^^^ ^^^J person who could form a judgment on the subject was Bble, 
who has made himself the agent for the buyer. It is impoaaible to tay 
there is not a difference of viUue, though copyholds held of the manor of 
Sion are nearly, they cannot be wholly of tne value of freeh<rid ; there 
is always a difference, as the lord would expect a sum of money to 
enfranchise. If it had been sold as freehold, and turned out to be copy- 
hold, the con tract could not be enforced (5): Hicky.PhUlipsy Pr.Ch.575.; 
then it should be the same in this case. 2d. The contract should be set 
aside also on account of the situation of Blake, who from i^nt for tkt 
seller is become the agent of the buyer. It is the same as if he had bid 
for himself. Mr. Ttvining' can be in no better situation than Blake ban- 
self would have been. It he, going to the sale as agent for the sellcf, 
had bid for himself, and had come to this Court for a performance of die 
contract, the Court would not decree it. The agent or trustee of Um 
seller cannot become the buyer, Whelpdale v. Cookson, 1 Vesey, 9. (61 
then every thing affecting him must affect Mr. Ttoiningj and the sale, if 
not valid to Blake, will not be so as to him. Blake appeared at the nie 
as the agent of the vendor ; every body present thougnt him so ; Taggstt 
looked upon him as his agent, and when he bid, conceived he braftr 
him. Taggart had no intention to sell to Blake or to Tioining. When- 
ever a man has got an estate by misrepresentation, this Court refiiaes to 
give assistance, Phillips and Duke of Bucks, 1 Vem. 227* Then, 9d]y, 
with respect to the relief prayed against Blake : it is true, there is bo 
case- where such a rdief has been given against a solicitor; but in Atnet 
v. Biscoe, 1 Vesey, 95. the Court thought it had a jurisdiction for that 
purpose. And in Dashxoood v. Fendon, in 1748, the cause stood over 
to enquire whether the parties stood in any other character than as agents. 
If a person, having notice of an incumbrance, sells to one having ao 
notice, who sells to another, though this vendee has no remedy agaimt 
his vendor, yet he has against the first seller, Ferrars v. Chernf^ 
2 Vern. 384. 

Mr. Madocks and Mr. Stratford (for Blake). — There was no fraud on 

[ ♦380 ] the part of Blake, nor any corrupt motive to benefit [♦] Twining in the 
purchase : his bidding for him was accidental ; and he was at liber^ so 
to do, not being employed to keep up the price. If the defendant has 
any remedy, it must be at law, this Court will not interfere in cases 
where an action will lie. 

The defendants offering to read the evidence oi Addison one of the 
defendants, Mr. Scott opposed it, on the ground that he was a defendant 
subject to payment of costs, and therefore incompetent. 

Mr. Mifford argued, that this was not sufficient to render his evidence 
incompetent, and cited a case ofDoxuning\. Totvnshend in 1753, [Ambler, 
280. 592.] where Sir George DoxvningwTote a note and delivered it to 
Mrs. Tovonshettd, by which tie gave to Mrs. Totonshend whatever monies 
she might have of his in her hands at the time of his decease, for the use 
of her daughter. On a bill filed claiming certain sums of money which 
Mrs. Totonshend claimed to hold in trust for the daughter, it was a 
question, at the hearing, whether Mrs. Totonshends evidence should be 

• 

(5) S*e p6st. 4 Vol. 497. and Calcraft ▼. Roefmck, 1 Ves. jun. 221. 226. Drew ▼. Cffft*, 
9 ves. 56S. Ft vide 13 Ves. 78. and Sugden, Vend. & Purch. 252, 253., and notes 
(5th edition). 

(6) Vide Supplement to Vesey, sen. 8, 9, 10, 11, 12. 

read, 
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read, at she was a defendant, and if her holding the money should be 178S. 
held fraudulent, would be liable to costs. Lord Hardxoicke ordered the ^ \ _ ' 
evidence to be read, though he said he saw the importance of the question Twining 
to fiunUies, and that Courts would admit of such evidence with great agpimt 
caution ; yet, as she had no direct interest, her -evidence was com- Mobwci. 
petent. 

But his Honor thought it was impossible to say the defendant, when 
examined, was not in a situation to be swayed. He was a trustee on 
whom Twining was caUing for a specific performance of a contract, he 
therefore thought his evidence could not be read. 

Mailer of the Rolls. — These are two bills, the first filed by Mr. 
Txoining for a specific performance of the contract for the sale. The 
second Dy Mr. Taggart impeaching the sale, and praying that it may be 
aet aside ; or if not so, praying a remedy against Mr. Blake. The prin- 
cipal question, on the first bill, is with respect to the specific performance; 
and it is admitted, on all hands, that it is not every contract which is 
entered into that a court of equity will carry into execution. Several 
points have been made whether this is such a contract as should be 

S^2 carried into execution : the first is with respect to value ; but I think [ *331 ] 
e evidence is not conclusive on that subject ; it is not such as to assist 
the vendor, a great deal, as to the transaction. Neither do I think any 
blame is to be imputed to Mr. Blake, With respect to the intelligence 
communicated to Ski/nner, I think that would not afford a ground for 
Sttceeisfully resisting the specific performance ; the estate seems pretty 
neariy equal in value whether it be freehold or copyhold. Perhaps, in 
the converse, if represented as freehold and turning out copyhold, it 
might not hold ; because the party buying might particularly wish for a 
frediold estate, but, on the vendor's side, it does not hold — nil operatur,^ 
The ground I shall go upon leaves the character of all parties unim- 
peached. The sale intended was a sale by auction, where every one 
who would might bid : if any thing therefore happened that would cast 
a damp upon the sale it must be hurtful to the vendor. tVith respect to • 
Uddert being employed for the vendors, I do not say. the doctrine iii 
Bexwell v. Christie %s 'wrong : but every body knows that such persons are- 
eanstantiy employed. It is said, if those persons were known it would be 
ioconveiuent and detrimental, because it would deter fair bidders : bu^ 
ifii toasihe idea of the persons present at this sale that Mr. Blake xvas such 
a bidder , it was detrimental to the vendor. (7) Here he was known to be 
the agent of the vendor, he began early as a bidder, and, in fact, was the 
only real bidder. It is likely that he should be thought, by the persons 
present, to bid for the vendor, and, if I believe the witnesses, I must 
believe that it did chill the sale. Into this situation he was brought by 
the conference with Mr. Twining : the fair consequence is, that the sale 
did not proceed with so much advantage as it otherwise would have 
done. Mr. Scott said, if I thought the persons in the room thought him 
a puffer, it was thinking him what the law would not allow him to be ; I 
cannot say I think so, as they knew the practice to be to employ such 
persons. By an inadvertent act, Mr. Blake was in a situation which hurt 
the sale, and was put into that situation htf Mr. Twining : it is therefore 
not such a case tnat I can decree a specific performance. I will not set 
the contract aside, but will leave the plaintiff to his remedy at law. (7) 

Both bills dismissed. 

(7) V'uk the references in note (1), a/i/<a. 
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[*] Newman against Godfrey and Otbcnu 
(Reg. Lib. 1787. B. fol. 643.) 

^Y^HE bill was filed by the plaintiffs, on behalf of themselves and other 
-^ German merchants who used to employ Benjamin Mee^ since become 
a bankrupt, as a factor del credere in selling linens and other goods to 
customers in England, at a certain rate of credit ; and it stated, among 
other things, that the defendants, among whom was enumerated the de- 
fendant Daniel Nantes^ formerly clerk to Mee^ were, for a considerable 
time before the bankruptcy, creditors of Mee, and that the defendants, 
being desirous to obtain a security for their debts, had conversations and 
consultations together, at which it was agreed tliat they should get from 
the persons to whom Alee had sold goods belonging to the plaintiffs or 
the other German merchants, as much of the money as they possibly 
could, either in money or notes, and that they accordingly got from them 
several large sums of money, and acceptances for notes, and the bill 
went on to state the defendant to have obtained several sums from other 
debtors, for coods consigned from the German merchants. The de- 
fendant, by his answer, said that Mee was not, for a considerable or any 
length of time, before the month of April 1784-, (the time of the bank- 
ruptcy) indebted to him in any sum of money whatsoever, except a small 
sum for his salary as his clerk, which, at the time of the bankruptcy, 
amounted to 9/. or thereabouts, and denied that he was desirous that his 
debt should be paid out of the money paid as factor to the plainti^, or 
that he had any consultations with Mee or the other defendants, respect- 
ing the manner in which Mee should discharge his debt, or tliat Mee 
indorsed any bill to him, or, by any means, let him have the benefit of 
the sums of money or bills charged in the plaintiff's bill ; and the de- 
fendant disclaimed all interest in the sums of money, bills, Sfc, enquin^ 
afler by the plaintiff's bill. 

To this answer, the plaintiff took a great number of exceptions, on 
account of the defendant not having answered the subsequent parts of 
the bill. Upon arguing the exceptions before Master Hett, he over- 
ruled them, and reported the answer sufficient. Upon exceptions to the 
Master's report, 

[*] Mr. Mansfieldf Mr. Scoit, and Mr. HoUist argued that the defendant 
Nantes was not a mere witness, but a party against whom relief was to 
be obtained ; he is charged as being a party in a fraudulent transaction, 
he may, therefore, be put to answer to tlie circumstances of the fraud ; 
all he has done is to deny that he received any of the money, but this 
is not sufficient. Suppose we should be able to prove that he was a 
creditor, and was paid out of these funds, we should have a right to hb 
answer to the further circumstances. He is charged, in the hill, as 
clerk. In that capacity he is liable to answer. Like the case of attor- 
nies, who are liable to answer to the circumstances of thin^ done in 
the course of business : as such, having put in an answer as a defendant, 
he should have answered the whole case, CooJcson v. Ellison^ (anie, 252.) 

Mr. Miiford and Mr. Steele (for the defendant). — The judgment 
which the Master has formed^ is right. Nantes was not bound to answer 
further, unless there is some special circumstance to compel him so to 
do. He was made a party merely as beins a creditor. If he had been 
charged to have received the sums as book-keeper, it would have been 
very doubtful whether he could have been compelled to answer, as 
being similar to the case of an attorney. He has answered that he was 

a ere- 
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ar creditor only to the amount of 9/. and that, he has not received any 
of tlie bills or notes ; further than that he stands merely in the light of a 
witness. If they could prove that he had received any money, he 
would, on this answer, be compelled to repay it, as having disclaimed 
being a creditor. The case of Cookson v. ElUson does not apply ; there 
the party had answered part of the circumstances, he had stated a part 
of the conversation, and the exception taken was that he had not stated 
the whole. 

His Honor, for a long time, doubted whether tlie defendant was not 
called upon in v further character than as a witness ; but, at length said, 
that the defendant having sworn that he is not a creditor, nor had 
received any of the money, had done away all his interest, and reduced 
himself to the case of a mere witness. If they can prove him to have 
received any of the goods or money, he cannot hold them, having dis- 
claimed all title to them. He can put himself in no worse situation 
than by such disclaimer. It is a principle that a mere witness shall 
[ *2 ^^ be made a party to a bill. I was struck by the observation, 
that, by some parts of his answer, it might appear that he had further 
claims ; but his answer is such that he can have no title. If such a 
person was to be made a party, I do not know where it would end ; it 
would rake into every circumstance of a man's life, to prove him a bad 
man. I think the Master was right in disallowing the exception. 

Exceptions to the Master's report over-ruled. 
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Cox against Peele. [19 April,'] 

(Reg. Lib. 1787. A.fol.688.) 

An Appeal from the Rolls. 

^^N the 21st August 1777, one Theed mortgaged the premises, being 
^^ two leasehold houses in St. Maryde-boncy to the defendant, for 
securing 400/. and interest, and aflerwards conveyed the equity of re- 
demption to Sir Latvrence Cox. The defendant got possession, after- 
waras, by ejectment, and filed her bill for a foreclosure, on which she 
obtained a decree for an account at the Rolls, 25th May 1779. No 
further proceedings were had till 1783, when the attomies for the plain- 
tiff and defendant agreed, with respect to the final decree, that the 
estate should be sold, the mortgagee paid her principal and interest, and 
the remainder paid to Sir Lawrence Cox, but that the defendant should 
in the mean time take her decree. This agreement was not in writing. 
On 13th March 1784, the final decree of foreclosure was obtained, and 
the premises were soon after put up to sale by auction ; but the sale was 
afterwards put off, and the premises were not sold, and Mrs. Peele 
insisted on her decree of foreclosure, and that the premises should not 
be put up to sale. 

Upon this Cox filed the present bill, praying that the premises might 
be sold, the defendant paid her principal and interest, and the residue 
be paid to him according to the a^eement between the attornies, and, 
afterwards, becoming a bankrupt, his assignees filed a supplemental bill. 
The defendant, by her answer, denied any knowledge of the agreement. 
The cause came on to be heard the 29th January last, at the Rolls, 
when [*] his Honor dismissed the bill with costs, on the ground that 
the agreement was not in writing, and, therefore, void, under the statute 
of frauds. And the plaintiffs brought this appeal. 

Mr. Selwyn and Mr. King (for the plamtifSs).— This is not a case 

within 
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1788^ within the statute of frauds, die only member^of that atalute which 
could apply is, *' Upon any contract or aale of any lands, tenements, 
** .or hereditaments, or any interest in or concerning them." Here the 
agreement was not concerning any interest in lands, it was only an 
agreement between the solicitors, with respect to the order of the court. 
Suppose the estate had been subject to a judgment, and the agreement 
haa neen, that the judgment should be paid, that would not be an agree- 
ment respecting an interest in lands ; an agreement as to when the cause 
should be heard could not be within the statute. — This was merely an 
agreement to make the act of court conditional, and that an absolute 
decree should be applied to a particular purpose. Mrs. Pede was her- 
self active in the agreement. It is fraudulent in her now to insiaton 
her decree. In fact, the agreement is in part executed ; for all the 
proceedings subsequent to the decree, are in consequence of the agree- 
ment. 

The plaintiff proposing to read the evidence of their solicitor as to 
the agreement, which had not been read at the hearing, the bill having 
been dismissed upon opening it, Lord Chancellor said, that, properly, no 
evidence can be read here that was not read below, and if evidence, 
which ought to have been read there, was rejected, that ought to be the 
gravamen of the appeal. Fut seeming inclined to hefur the evidence 
read, Mr. Scott then opposed it on the ground of being parol evidence 
of an agreement, whicn, to be binding, ought to have been in writing. 
The introducing parol evidence, he insisted, was in the very teeth of the 
statute, which is that no evidence shall be admitted of an agreement 
unless it is in writing, and si^ed by the party or a person authorised 
by him : even had this been m writing, it was beyond the solicitor's 
authority to make such an agreement. He was employed to foreclose 
the eqmty of redemption, and he makes an agreement which would 
render the decree nugatory. The defendant in her answer swears it was 
without her consent. 

Lord Chancellor, If it is to be maintained at all, it must be as an 
[ *S96 ] agreement relative to a decree. The whole was under the [*] manage- 
ment of the solicitors, who were coinpetent to make agreements relative 
to the order of court. If they suffered an earlier foreclosure than is 
usual by the form of the court, or opened the decree otherwise than by 
consent, such an agreement would not be binding. But I cannot see 
how the plaintiff can introduce, by parol evidence, an interest paramount 
the decree, the equity would have been to open the foreclosure. If any 
body has obtained a decree of foreclosure on terms which Iiave not 
been complied with, the application should have been to open the fore- 
closure, where such evidence might be introduced. I will take the 
evidence de bene esse. I think it will be better to contest its application 
• than its validity. 

The evidence being read, and being imperfect, Lord Chancellor said, 
he thought the bill would not do. The evidence is by no means suffi- 
cient to overturn the decree. Decree affir-roed. 

An application had been made by motion to his Honor to open the 
foreclosure, but it was refused. 
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Halfhide against Penning. (1) RoUi fir Lord 

Chancellor, , 

(Reg. Lib. 1787. A. fol. sm.) m^""' ^'*'* 

'T^HE bill stated, that the plaintiff and defendant were co-partners in 702.]' 
^ trade as calico-printers, and prayed a discovery of monies paid, and Flea, to a bill 
other partnership transactions, and relief. To t^s bill, the aefendant foranacrount 
pleaded that, by the articles of co-partnership (2), all differences which ^ ^^^^\ 
might arise were to be referred to arbitration, and that the matters in nJJ[e„ in owi- 
dispute had not been so referred. (3) troveny were * 

Mr. Rcott and Mr. Fontblanque (for the plaintiff*). — This is a plea to to be deter* 
the discovery and relief, in which respect it is a bad plea, for although mined by 
it might be a good plea to the relief, it is not so to the discovery (4) ; for, 2i'**^7'l 
without that, the plaintiff* cannot brin^ the facts before the arbitrator. The ■"®''~- ( ^ ^ 
plaintiff has a right to a discovery of any fraudulent transactions of his 
partner. It is true no fraud is charged in the bill, but it charges facts 
from which fraud must be induced, and, where that is the cpse, it is not 
necessary to charge it. If the justice of t-'ie [♦] case cannot be at- [ *337 J 
tained before the arbitrator, the jurisdiction of this court is not ousted. 
In Wellington v. Mackintoshy 2 Atk. 569. Lord Hardwicke over-ruled 
such a plea, on the ground that the arbitrator could not examine the 
party upon oath. 

Master of the Rolls, (5) — This is a bill against the surviving partners^ 
and the representatives of deceased partners, praying discovery and re- 
lief. To tiiis the defendants have pleaded that, by the articles, if any 
controversy should arise between the partners they should be referred to 
arbitration ; and that there should not be any suit at law, or in equity. 
There can be no doubt, but that parties entering into an agreement tliat 

(1) This case is universally held to be against the law and practice of our courts. It 
has always been held " a singular case, and in direct opposition to Lord Hardwicke* s 
*' decision in Wellington v. Mackintosht 2 Atk. 569. ; besides that it has since been re- 
peatedly over-ruled/* Vide Mitchell v. Harris, 2 Ves. jun. 129. 136. ei postea, 4 vol. 311. 
316. Satterley v. Robimony cited in note, ibid. Street y.Rigly, 6 Ves. 815. Vide pages 
817, 818, 819, 820, 821, per Lord Eldon C. and in Waters y. Tai^, 15 Ves. 18. 

There were, however, in the principal case, negative words, that no suit, either at law or 
in eq%aty should he commenced until an award should have been made; as to which, see 
6 Ves^ 821. That there may be cases in which, where there is such a clause, a court of 
equity will not interpose unUl the prescribed step is taken, is manifest by Lord Eldon C.*s 
dedrion of Waters v. Tat/lor, last referred to, 15 Ves. 10, &c. It seems clear, that such 
a covenant to refer cannot be pleaded in bar to an action at law ( Thompson v. Chamockf 
8 T. R. 139. and the above references, passim) ; and that a court of equity will not 
decree a specific performance of one. Price v. Williams, 6 Ves. 818. Et vide Mr. Beames* 
Elem. Pleas, 231, 232. 

(2) The plea stated a clause in the co-partnership articles, that if any of the parties 
should conunence or prosecute any bill in equity, to be relieved against the payment of 
any sum to be awarded due, such clause of reference to arbitration might be pleaded in 
bar to the same ; and that no suit, either at law or in equity* should his commenced, ^c. 
untU after such arbitrament should be made* And the defendants said they had always 
been ready and willing, and thereby offered to submit all questions, &c. 

(3) The plea did not state expressly that the matters in dispute had not been referred, 
as above stated, or more than in the preceding note. 

M) Lord Eldon C. reprehends Mr. Brown's report of his argument as here stated ; 
ana says, he should not have been surprised with the decision, if his client's case had 
been so argued. Vide 6 Ves. 820. 

(5) See the observations of Lord Eldon C. upon this decision, as referred to by 
note (1), antea. Lord Eldon states, that Lord Kenyon Hmself afterwards thought it 
wrong. 15 Ves. 18. 

all 
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all disputes (6) shall be referred to arbitration, ar^ bound by such agree^ 
ment. The legislature has countenanced such agreements by the act of 
William 3. for facilitating the execution of them. The court of Kn^'$ 
Bench has considered the agreement that no bill in equity should be 
brought, as a legal part of the contract, and has accordingly granted 
^ attachments against parties filing such bills. (7) Such references are 

very advantageous to the parties ; as arbitrators are more competent to 
the settling of complicated accounts than the officers of courts of law or 
equity. If the matters in controversy were not within the range of such 
a reference, that objection would be fatal : but the opinion attributed to 
Lord Hardwicke only was that the arbitrators should have had a power 
to examine on oath ; with respect to that point Lord Hardwicke's opinion 
must be misreported, as the parties could not give the arbitrators such a 
power. (8) If this case had been referred to arbitrators, and they had 
found tne examination of the parties insufficient, they would have de- 
clined to determine, and, by their so declining, the jurisdiction of this 
court would be restored. That is an answer to the objection that the 
plea should not go to the discovery. If it became necessary for the in- 
formation of the arbitrators, that there should be a discovery (9), the bill 
ought to state that fact ; but I ought to see that the arbitrators could not 
proceed before I entertain jurisdiction of the matter : I am satisfied, at 
present, that the first appeal should have been to those judges pointed 
out by the articles. If they cannot determine the controversy, they will 
remit it to this court. Plea allowed. 

(6) Lord Jtedesdale's notes make the following suggestion : ** Sujtpote the partit$ d» 
** not agree as to what is in dispute /** 

(7) But see 6 Ves. 82a per Lord Eldon C. 

(8) " Whatever reasons are assigned for Lord Hardwicke** determinatioo, the pUm 
'* was manifestly over-ruled, which stands in direct opposition to the case in Brown.'* 
Per Lord Loughborough C. in Mitchell v. Harris, 2 Ves. jun. J 36. 

(9) ruie6Ves.818, 819, &c 

[ •SSS ] 

Master of the 
Rolls for Lord 
Chancellor, 

Lmcoln*s Inn 

HaU. 

[JSQiihJpriL] 

One part-owner 

of a ship cannot 

bring a bill, on 

behalf of hhn- 

sdf and the 

other part-owners : but they must all be parties. (I) Money paid to part-owners for their votes in the 

appointment of a caption, no profit of the ship. 



[♦] MoFFATT against Farquharson. (1) 

( No Entry.) 

THIS was a bill filed by the plaintiff, on behalf of himself and the other 
part-owners of a ship, for an account of profits of the ship, particu- 
larly 



(1) The decision here is clearly wrongt (although certainly supported by some former 
authorities, as Leigh v. Thomas, 2 Ves. 312.) and has been over-ruled repeatedly. Fide 
CuUen V. D. Queefisbury, antea, 1 vol. 101. and the Editor's notes and re£erence» ; espe* 
daily Lloyd v. Lo<xring, 6 Ves. 773. 779. Adair v. New River ComjHmy, 1 1 Vea. 4291. 
Jnon. Free. Ch. 592. and C^ood v. Blewitt, 13 Ves. 397. which was precisely the caae of 
a bill against the owners of a privateer for an account of captures. Vide eiiam Brown 
▼. Harris, 13 Ves. 552. CocUmm v. Thompson, 16 Ves. 321. 328, 329. and Buckley v. 
Cator, decided by Lord Thurlow C. referred to 16 Ves. 329. and stated and acted upon 
by IjotA Eldon C. hnPearce v. Piper, 17 Ves. 11. 15, 16. 

The Editor has a copy of a note of the principal case, taken by Sir Samud Romslfy'. 
It is as foUows : — " Bill by plaintiff on behalf of himself, and all other the ownen 
" and proprietors of a ship in the East-India service, called the RaoliUion, for an ac- 
** count of the sale of the office of master of the said ship. Demurrer for want of 
** equity." 

Master of the Rolls (atting for tlie Lord Chancelior.) — ** Why has not the d^endant 
** demurred for want of parties ? In such a bill, all the part-owners of the ship mu^t 

7 «• be 
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]ar]y for money paid to the defendants for their vote in the appointment 
of a captain. 

The defendants demurred to the whole bill, and in support of the de- 
murrer made two objections. 1. That all the part-owners should have 
been parties. 2. That the money received, for their votes, was not a 
proGt of the ship. 

His Honor said the first objection was decisive. This not like the 
case of part of the parishioners filing a bill for themselves and the other 
parishioners, to establish a modus, but all the part-owners should have 
been parties. (1) 

It is not illegal for an owner of a ship to sell his vote in the election 
of the captain. The money so received can never be a profit of the ship. 
I am of opinion the plaintiff has no equity. Demurrer allowed. 

« be before the Court I remember a case in this Court, where a bill was filed respect- 
" ing a benefit society ; and it was held, that every individual member of the club 
« should be before the Court.*' [Every individual member in the case of the past over- 
seers. Fells, Read, S Ves. jun. 70. was before the Court.] 

** Mr. Scoti said he would demur ore teniii for want of parties : but the demurrer for 
** want of equity was allowed, 30th AprU 1788." 



1788. 



MorPATT 

tiffainst 

FAaQUHARSON. 



Duke of Leeds against the Corporation of New Radnor. 

(Reg. Lib. 1787. A. fol. 44a) 



T 



HE bill stated that Queen Elizabeth^ by letters patent dated 20th</r//y 
1562, granted to the corporation of the town and borough of Neto 
Radnor certain lands, messuages, tenements, and hereditaments, and 
also certain tolls of fairs, markets heriots, and other services and revenues, 
and various other privileges, reserving to herself thereout, in consider- 
ation of such grant, to her and her successors kings and queens of Eng' 
land the payment of an annual sum of S7/. 8«. \\d. That King Charles 
the Second, by letters patent dated 8th July 1674, gave to Thomas Earl of 
Danby, aflerwards Duke ofLeeds^ (amongst other things) all that annual 
or fee-farm [*] rent of 37/. Ss, V^d. issuing out, or payable for, the town 
of New Radnor, to hold the same to the said Thomas Earl of Danby, his 
heirs and assigns for ever. That the said Earl oii Danby, from the time 
of granting the letters patent, received the rent at Michaelmas yearly, 
by the bailiff or town clerk of the borough, for the time being, and after 
his death, the bailiff* Sfc. paid the rent to the several persons deriving 
title to the same under the said Earl, that the said Earl's estate and in- 
terest in the fee-farm rent was become vested in the plaintiff, as his heir, 
and that the plaintiff's guardian and trustees had, during the plaintiff's 
minority, received it from the bailiff or town-clerk of the town of Nevo 
Radnor, and that such pajrment had' been continued reeularly, during the 
plaintiff's minority, and until Michaelmas 1765; that the sum of 9(V.had 
been paid to the plaintiff's agent in November 1778, upon account, but 

(1) VkU Bouverie v.' Prentice, antea, 1 toL 200. and the Editor's notes. The case of 
the Duke oi T^eedt v. Powell, 1 Ves. 171. and Supplement, 98. (quod vide) was a proper 
case for relief, becatae the rent there uxzs an entire one, and there were no demetne lands to 
dittrain upon* In the principal case, although the rent was an entire one, the plaintiff 
had, ex concetsut, a remedy at law ; hit 'biU therefore ought to have been ditmissed: so that 
his Honor's retaining the bill was wrong at all events, as the defendant's admission of his 
title was held to give the Court a jurisdiction which it would not have otherwise taken, the 
course adopted ointaitdng the bill for 12 months, was giving the pUdntiff" too scanty a mea- 
sure if justice* IFUkout thai admission, the Court w^dd have given htm too much^ See 
per I^m Chancellor on the appeal, postea, 519. 

that 



Bolls, 8th May. 

IVide S.C. on 
appeal, pojf. 
518.] 

Bill, for a fee- 
farm rent, re- 
tained for a 
year, and plain- 
tiff to try his 
title at law. (1) 
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that there had accrued and was due to the plaintiff, for arrears, the sum 
of 748/. 25. lid. that the plaintiff could not distrain for the arrears on 
the lauds out of which the rent was issuing, they having undergone 
various alterations in the boundaries and descriptions, and liaving been 
let out to different people, and that a ^reat part of the revenues of the 
corporation arose from the tolls* of fairs and markets and other incor- 
poreal matters, by reason of which circumstance the plaintiff was de- 
prived of his remedy at law. (2) The bill therefore prayed that the 
defendants might account with the plaintiff for the arrears of rent, and 
that the plaintiff might be declarea to be entitled thereto, and to the 
arrears thereof remaining unpaid, and that the defendants might keep 
down and pay the plaintiff the rents in future, and that the rent, services, 
toll, and other revenues of the corporation might be charged with, and 
subject to, the payment of the said arrears^ and the rent which should 
grow due in future. 

' The corporation, by their answer, admitted the plaintiff^* title to the rent 
and the arrears accrued due (3) ; but they deniea that the lands, out of 
which the rent issued, had undergone any alteration in the boundaries 
and descriptions, and alleged that the estate of which the corporation 
was seised or intitled to under the letters patent was not able to pay the 
rent to the plaintiff, and that for that reason the rent had not been paid ; 
and insisted that the plaintiff's remedy was at law. 

[♦] The cases cited, were, Middlcmore v. Daughty^ before Lord 
Bathursty 1 Vern. 359. 1 Cha. Ca. 121 • 2 Vern. 382. ^B6. Pre. Cha. 
122. Duke o^ Leeds v. Powell, 1 Vesey, 171. (4) 

Master of the RoUs^^The use of cases is to establish principles ; if the 
cases decide different from the prineiples, I must follow the principles^ 
not the decisions. The proposition to be maintabed is that whererer a 
rent, of any kind, is due, a court of equity hatf a right to interfere ; but 
this principle is not true, unless the demand is against assets ; because 
the plaintiff has a remedy at law, by either action of debt, or by caae for 
use and occupation, or by distress ; nor will a court of equity interfere 
because one remedy fails ; as if the tenant goes off, though the distress 
is gone the party has other remedies at law. Then what is the demand 
here ? It is for rent, the quantity of which is ascertained. It is one rent, 
not aliquot parts, and which is payable out of a certain portion of pro- 
perty. Has tlie plaintiff a remedjr at law ? He certainly has (5) ; for an 
action of debt wdl lie (5) : but it is argued that the legal remedy is not 
80 fruitful as the equitable, that the property is not so accessible by legal 
execution as by equitable sequestration. But the plaintiff may have an 
elegit ; and it is no reason for coming here that yoa can have it only for 
a moiety of the land. It would be confounding the boundaries of juris- 
diction for equity to interfere, and, if after taking your legal remedy it 
does not give satis&ction, if it is necessary you may proc^d in equity, 
if a court of equity can aid you. (5) I am not satisfied with the opinion 



m 



(2) The plaintiff charged Uiat the rent payable to him was one entire anS uttdiviiti 
dear rent-c/uirge issuing out of the town or boroiigb» and the messuages, lands* &c 
granted by Queen Elizabeth to the corporation ; and was constantly paid by the bailiS*, 
aldcnneii, &c. to the crown, before the original grant Uiereof, Aec, and to the grantees of 
thecrown, ^c, and to him and bis anoestors, as such, afterwards, &c. R^. Lib. 

(5) See note (l),fffi<Mi. ' 

(4) See the circumstances of that case CtiUy, and the decree, Supplement to Fettf, 
een. 98, Sec. 

(5) Vide note (I ), aniea On the appeal, Lord Thurhw is reported to have asid, ** In 
*« this case the decree is not tenable, because the defendants have by th^r answer admit-* 
•< ted the plaintiff's right; and the Court, by retaining die bill for a year, has admitted 
« that tbe belief Hes in equity. To seqd it to Uw, only to try whether there is a mnedyt 
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in DaujfhUf t. Middlemore. I will retain the bill for a year^ to let the 1788. 

plaintiff proceed at law. (5) ^ -\ _ ^ 

The Duke of 

" there would not be that measure of justice trhich the court ought to give ; therefore Leeds 

" the account must proceed.** Decree at the Rolls reversed ; and decree for an account €igain$t 

pronounced with costs against all the defenduits. Videpostea, 519. Nsw RAoyoi. 



[♦] TRINITY TERM. [ ♦S+l ] 

28 Geo. 3. 1788. 



Hosier ofUie 
ErRINGTON against AyNESLY. ChanceUor, 

(Reg. Lib. 1787. A.fol.469.) ^L%!o^.] 

THE plaintiff entered into a contract with the justices of the peace of A bond for 
the county of Northumberland y in quarter-sessions assembled, /of p«fonnance of 
which session the defendant was chairman,) to build a bridge over tne ^^S**°£i? 
river Tj/nCf and to support the same for seven years, (after which it was ^^^ the nm^ 
to become a county bridge,) in consideration of 6000/. and materials to agreed for 
the value of 3000^. which had been left by former undertakers, who had actually paid, 
&fled in their undertaking. The money was paid to him, and the mate- *" injunction 
rials delivered, and he entered into a bond in the sum of 9000/. to ^^^ ^ *?" 
perform the articles. The bridge was built in 1781, and certified for : ^,„ the*boS*^ 
but, in the year 1782, it was thrown down by a violent Hood. The and an issue 
plaintiff not rebuilding the bridge, (being advised by Mr. Smeaton that quantum dan^ 
DO bridge could be built on the scite, that would stand,) the defendant m/SoofiMor- 
brought an action on the bond ; upon which the pluntiff filed the present ***^-L^^°* 
bill, praying (2) an injunction against the defendant's proceeding on the ^^bond be^ 
bond, and that an issue quantum damnjficatus might be directed. An a penalty, (i) 
injunction was directed for want of an answer, which was dissolved upon 
the answer coming in, but was afterwards continued, on the merits, till 
the hearing. 

. The cause came on before his Honor the Master of the RoUsy on the 
22d Februari/ last. 

. Mr. Scott and Mr. King (for the plaintiff). — This is not a bond given 
for a penal sum, but to secure the enjoyment of a collateral object, by 
the performance of articles. The defendant has therefore only a right 
to an iasue quantum damnificatus^ not to an [* j action for the penalty of [ *842 ] 
the bond. The only question is what damage the county have sustained 
by not having a bridge. Suppose a bridge had been built, but not within 
the time contracted for, the only claim of the defendants would be for 
the damage suffered by not having the bridge within the time. This 
doctrine was laid down in the case of Sloman y. Walter y (ante, vol. 1. 
p. 418.) and in Hardy v. Martin there cited, where the action was upon 

(!) See/)tfr M. R. in Eaton v. Lycuy 3 Ves. 692, Ac. 

(2) Et vide Sanders ▼. Pope^ 12 Ves. 282, &c. &c., and Soman ▼. Walter, antea, 1 vol. 
418. : " Ttmt the plaintiff might be relieved from the bond and articles of agreement 
*' upon such terms and in such manner as the court should be pleased to direct, and for a 
'' refonenoe to the Master, or that an issue mig^t be directed to try, or that it might be 
^< otherwise settled to inquire what oompensstton and satisfaction (if any) under the eir- 
" ciimifancea the plaintiff ought to make to the -defendant, tou-.hing the matters in 

question. And in the meantime for an injuiiction/f Reg. Lib. 

a bond; 
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a bond, in a penalty of 600^. an issue was directed, and the Jury gave If. 
damages. In this case the contract was to do an act, which at the time 
appeared possible, but which it turned out would be merely nugatory, 
for if another bridge were erected, it could not be supported, and lo 
seven years' time the defendants would bring themselves into. the same 
situation of being compellable to do an impossible thing. A bond to do 
a thing that is impossibJe, is in itself void. The bill therefore prays no 
more than the Court will do, that is, relieve against the bond, and give a 
satisfaction to the defendants in damages, which is all the justice the 
Court can administer. 

Mr. Attomefj General, Mr. Madocks, and Mr. RuUey (for the de- 
fendants). — It Mr. Errin^ton had not contracted with the county, they 
would have contracted with Mr. Sineaton^ in the first instance, for a 
bridge, which would stand seven years, and Mr. Smeaton must have sup- 
pliea them with such a bridge ; are the county to be in a worse situation 
in treating with Mr. Erringtouy than if they had treated with Mr. 
Smeaton? If a man covenants for his own skill, or for the skill of 
another, he cannot say it turns out differently, he must perform the con- 
tract or pay the penalty. This is not a penalty of double the sum, but 
the very sum contracted for, it is therefore either stated damages, or a 
sum contracted for to secure the act being done. And the evidence on 
our side, Mr. Afylne, says a bridge may be erected on the scite that will 
stand the seven years. It is like a valued policy on a ship ; the sum in 
the policy must be taken as the value. On this case, upon filing a bill, 
we could have compelled him to do the very act unless it was impossible : 
but it is said, the bond being for the performance of covenants, there 
must be an issue. But there is no posslbili^ of a satisfaction in this 
case, but by building a bridge which will stand seven years. The Court 
will never relieve against a penalty of this kind, but on the terms [*} of 
performing the contract specifically, especially in a contract formed like 
this, where there is no over, reaching, nor any thing unfair, and the parties 
acted with their eyes open : the plaintiff must therefore build the bridge 
or re-pay the money. 

His Honor^ in the course of the cause, and in breaiking the case, said, 
did you ever know a bill for a specific performance of a contract of this 
sort ? I remember an agreement to prevent the bed of a river from 
breaking its bounds. It was in the case of Lord Kilmorey.y. Thdckerray. (5) 
The Court of Exchequer thought Uiey could not decree a specific per- 
formance in general cases, but, that permitting the river to break \t» 
bounds was permission of waste. There is no cose of a specific per- 
formance decreed of an agreement to build an house (4), because if ^ 
will not do it B. may. A specific performance is oiuy decreed where 
the party wants the thine in specie^ and cannot have it any other way. (5) 
Although the sums paid here may regulate the damages, the sum con- 
tained in the bond continues still a penalty. How it can be stipulated 
damages, I confess I cannot see. Suppose the damage should only be 

(5) Menu'oned in Earl Bathurst v. Burden , antea, 65. ', and see the notes, UmL Gi, 65- 
and 2 Dick. 692. called Shackerley v. Lord KUmaini^ 

(4) But see cotUrcL AUenv, Harding, 2 £q. Ca. Ab. 17. pi. 6 In the Cityof ZW«* 
▼. Nath, {3 Atk. 512. and 1 Ves. 12. Supplement, 14.) Lord Hardtncke C. direcfadi* 
issue quantum damznificaU instead of decreeing special performance. Lord J%%aiom ^ 
disttjtjrrovcd of the courts having interfered at all in those cases. See in Lucas ▼. Come^J^' 
j/ostea, 3 voL 166. and 1 Ves. jun. 235. It seems, however, tliat eVery specific paffa*' 
ance would be now decreed of such covenants, where adeauate sat^aetion in dsn^ 
cannot be obtained at law, and where the agreement is sufficiently certain and disdn^. 
See Afoseky ▼. Virgin, 3 Ves. 18-J. Et vide in Uink v. Brandon, arguendo, andpfr M. B- 
8 Ves. 161, 162, 163. 

(5) See the latter part of the preceding note; and Sir Ji\ Grant M. It's reference «• 
this sentence. 8 Ves. 163. , 
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lOOl. could they take the penalty of the bond ? The first thing which 1788. 
struck me was that this was a penalty, and that the plaintiff had a right ^ — ,^-» 
to have an issue to try what damage was sustained (6) : but, that being ERmNCTox j 
contested, the cause must stand over. agaimt 

The cause stood for judgment, and coming on again now in term, Atheslt. 

His Honor said, that, upon examining the authorities, he could not 
distinguish this from the other cases of penalties (6), it must therefore go 
to an issue ; which his Honor ordered to be tried at Carlisle as preferable 
for that purpose to Netocasth. 

' (6) Vide SamoH v. fFaUer,antea, 1 vol. 418. 



[*] Robinson against Hardcastle. [ ♦34.4, ] 

Vide anteoy p. 22. 
(Reg. Lib. 1787. B. fol. 780.) f'^^ 5^,^- 

^T^HE question referred to the Court of King's Bench, uppn this case, A power to ap. 
-■■ was, " whether the plaintiff took any, and what interest under the P®f"* wnong 
indentures of lease and release and settlement of the 13th and l^th of ^**^**™*^°* 
Juli/ 1713; and the will o^ James Dunn her father, in that part of the ^JlJa!^^ 
estate at Great Chilton y comprised in the said settlement, which lies on iiie appoint- 
the east side of the post- road leading from Rushy Ford to Ferry-HiUJ* ment being bad 

It was twice argued, and the arguments of the counsel are fully re- "«»<*» the 
ported, 2 Dumford and East, p. 2*4. et seq. The certificate sent by the ^JJJT^® 
Judges to the Lord Chancellor was as follows : " Having heard counsel Jen^t of^f not 
on the case above referred to us, we are of opinion that the plaintiff obliged to make 
Elizabeth Robinson is not entitled to any estate or interest under the satisfaction out 
indentures of lease and release and settlement of the 13th and 14th of^f^P^nonal 
; Jfi/y 1713 ; or the will o{ James Dunn her father, in the part of the esUte ^^j^^*^ 
'' ' at Great Chiiton, comprised in the said settlement, which lies on the ^^^ same^wi^ 
ea»t side of the post-road, leading from Rushy Ford to Ferry'IIiU, 

W. IL Ashhurst, 
F.BuUer. 
[ Vide 2 T. R. 241 .] N. Grose. 

The cause now came on upon the equity reserved. 

Mr, Mansfield, and Mr. Mitford (for the plaintiff.) — This bill- was 
filed, claiming part of the Chilton estate, under the will of James Dunn, 
who, presuming that he had authority, under the power, to dispose in 
favour not of children alone, but of grand-children, has made such a 
disposition. But, the Court of King*s Bench being of opinion that tlie 
power did not extend so far, his execution of the power fails, for want 
of authority in himself to make the disposition, and the Court being also 
of opinion that the devise to the son and grandson, being void would not 
support the devise over to Mrs. Robinson, in consequence the [*] estate [ *345 ] 
went, under the limitations in tlie deed, to James Dunn, his son, in tail. 
The only remaining question in the cause, is that of election. The father 
gave to his son James some freehold estate, though what does not 
appear ; he also gave up to him, in his life-time,' the leasehold estate, 
and made him sole executor of his will, and gave him the whole of his 
personal estate, which he has possessed. Having taken the i>ersonal 
est^ under the will, and now taking the Chilton estate for want of a 
due execution of the power, he certainly ought to make a satisfaction to 
- Vol. li. R the 
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1788. the plaintiff out of the personal estate^ for having disi^ppointed the devM 
v^^yi/ to her of the Chilton estate. 

RoBiviov On enquiry it appeared the personal property taken under the will 

agflmu was but trifling. 
Hakmarlz. j^^j.^ Chancellor — If the amount made it worth arguing, I am agaiast 
you on this point; I do not think this case is within the nue. The rea- 
son IB, that I take this to be an appointment that is disappointed. U is 
a ^ood appomtment with respect to the annuities, and, beinff an ap- 
pomtment to one purpose, I cannot construe it a disappointed devise 
as to another. It is not the case where, one person deyisinff to A, 
and B.^ and B. defeating the devise to A. is obliged to make ntis- 
faction. 

[See alio a full m^m 

report of the 
judgment of 

Mr. Juttke Countess of Strathmore agaimt Bowes, 

BuOer, 8 Cox, 

fl8,&c. ^i«/tf Ete contra. 

S. C. OB the re* 

jtm. S8. and nHHESE were two bills, the one filed by the Countess of Slraihmore 
SX^ 5^&c. -■- against Andrew Robinson Botnes^ Esq ; her second husband ; the 
P*o*»«^J|™*d other DY Mr. Botves against the Countess and several other persona. 
6^£o!jp c" ^y ^^ former, the Countess stated, that, upon the death of tiie late 
497. 8vao^] Earl of Strathmore her husband, in 1776, she became entitled, under the 
' ^^n r ^^ o^ bcr late father, to divers castles, lands, &c. fbrli&; thatt ii 

]^^^^2S!^^/ 1777, she being then about to intermarry with Grey, Eaq; shc^ 

fore maniage, with his consent, and for the purpose of providing for her children, kj 
of bar own pro- indentures dated 9th and [*] lOtn oi January, conveyed her estates ta 
per^tomuteca trustees, in trust to pay the rents and pro&s during her lifb, to such 
ntf^ ^^^Bot' ^^^^ ^ '^^* whether sole or covert, should appoint ; and made an asaqp- 
▼SiMiJniiiat i^^^t of her personal estate to the same uses. That afterwards, she m- 
the husband, termarried with the defendant Botves (in fact on the 17th of the saoie 
unless there has month). That afterwards, Botoes, by force, compelled her to execute 
been conceal- a deed, revoking the uses of the deeds of 9th and 10th of Januanf 
*J*^^*J*'JP^' 1777 : the bill ilierefore prayed that the deeds of 9th and 10th of Jam- 
^^^^^^!^!mmaa ^^ ^'^'^'^ might be established, and the deed of revocation delivered up 
iopotUwe to be cancelied, that Bowes might be dispossessed of the estates, and 

JrautUX) he and his agents restrained by injunction from receiving the rents of 

In tbis case, her estates. 

therera aboa Bowes, by his answer to this bill, swore that he had no notice of the 
SuTpuTofthe settlement of the 9th and 10th o£ January 1777 before his marriage, 
liusbond, whicb By the cross-bill, he prayed that the settlement of 9th and lOtb of 
would bave de- January 1777, might be set aside, as fraudulent, being executed by the 
priv^ ^J^ Countess, before marriage, without his knowledge, and in derogatioB 
to '^mpl^bi ®^ ^ marital rights, and that the deed of revocation might be esU* 
a Mngjvcaae.' blished. 

jldeedofrtvoca- The cause come on in Hilary term 1788. 

Hon of thai sei^ Mr. Mansfield, for X.ady Strathmore, stated the first bill, and was 
JJ«»»^*«*o*j|«»^ going on to argue upon it, but Lord Chancellor said. It was a questioa 
w^dww^ of fact, whether the revocation was obtained by duress^ which might be 
was also set ' ^^^ ^° ^^ ejectment, or upon an issue. That, if the former deed could 
aside. (2) be set aside upon the ground of fraud on Bowes, the second deed wiB 



[*346] 



n) See tbe judgment on the present occasion reported also 1 Cox. 88. &c. ; as ta Ihl 
re-neariog, Vide ibid, 32. &c. 1 Ves. jun. 22. ct postca, note (5). See tbe caw abo is 
Donu Ftoc. 6 Bro. P. C. 427. octavo edition. See also tbe note in Peets ctm, 16 V» 
] 58. Upon tbe principal case see also per Lord Loughborough, C 2 Ves. Juiu 194^ 

(2) See Ped V. 16 Vos. 157. 

be 
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be fanmaterial : he therefore directed the counsel for Mr. Bo^es to go 1788. 

on upon the second bill. v , -^ ^» 

Mr. Attorney-General, Mr. Partridge, and Mr. Richards, for Mr. Tlie Countess of 

Bofojes, made two points ; 1st, that the deed of 9th and 10th oi January S^kathmorx 

1777> was fhiudulenty being without notice to Bowes, and as such ougHt W'k^ 

to be set aside. Bowes. 

2dljy That Lady Strathmore had no claim to a provision upon the 
letting the deed aside. 

[*] As to the first point ; the case must be considered as it stood at the [ *d47 ] 
thne of the marriage, or immediatelj afterwards. The court can take 
no notice of aiiy thing that has passed since. At that time the deed 
iras fraudulent. It is admitted, by Lady Strathmore's answer, that it 
ifftB unknown to Bortoes ; there is no pretence that he knew of it ; as such 
it was a fraud upon him. This court will not hold any act valid that is 
lone by either man or woman, in disparagement of the rights to be 
required by the other, by marriage. The husband is a purchaser of 
oany rights by- the marriage, and a piu*chaser of the highest kind the 
flw^ Knows. It will, therefore not permit a woman, by an act done 
lefore marriage without his knowledge, to defeat him of those rights, 
f dierefore the deed was executed with this view, it is fraudulent. But 
liacty Strathmore contends in her answer, that it is not fraudulent; 
because it was not with a view to the marriage witli Bowes, but to a 
tudriage with Grey, But it will be difficult to argue that if it was frau- 
lolent against ^. it would not be so against any other husband. If it 
rafl with a general view to any marriage, it would be fraudulent against ' 

inr future husband ; if with a view to a particular marriage, yet if it 
idfeated any other husband it would be fraudulent against him. The 
riiettion i» whether a widow can be permitted to make such a dispo- 
Idon. And although made with the knowledge of Grey, and, there- 
ire, had the marriage with him taken place, he could not have com- 
fadned; yet being made previous to another marriage, and concealed 
rem the husband, it will be fraudulent against him. Every suppressed 
eed ought to be set aside. The question is a general one, whether a 
idow can be permitted to make such a conveyance defeating the 
larital rights of a second husband. One of the rights a husband ac* 
aires by the marriage is to take the profits of estates of which she is in 
oaaession. Here she is apparently in possession of large estates ; and 
le cannot, by a private conveyance, deprive him of his rights. He 
arried her as, bondjide, in possession of those estates. A deed exe* 
ited for such purposes entitles a husband to the relief afforded by a 
mrt of equity. There are several cases which shew this to be the law 
* die court. In Carteton v. the Earl of Dorset, Eq. Ca.'Abr. 59. and 
Vcm. 17. a conveyance made by the wife, before her marriage, to 
oaCees to permit her to receive the rents and profits, and act as she 
dether sole or covert should appoint, the lady, being crazed in her 
iderstanding, and endeavouring [♦] to run away from her husband, [ ♦SiS ] . 
e conveyance, being without the husband's knowledge, was set aside, 
id a case was there cited of Edmonds v. Donnington, which is in point 

die present case. There a woman, on agreement, before marriage, 
A her husband to have a power to act as a feme sole, the husband 
dng, and she marrying again, the second husband, not being privy to 
e aettlement, it was held that he was not bound by it. So in Tndor 

Samyne, 2 Vern. 270. the second husband's mortgage of a term set- 
id by the former husband to the separate use of the wife, was held 
ML There is one case, indeed, in which such a settlement will be 
feietiial and shall bind die second husband, that is where it is to make 
provision for the children by tlie former. This was determined in 
Wnl v. MatAem, I Vern. 408. In Poukon v. Wellington, 2 Wms. 533. 

R 2 the 
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1788. the Lord Chancellor said. If the second husband had had no notice of 

^_i\ J the first deed it would have been void. In King v. CaUon, 2 Wni»«674, 

TheCountessof Lord Chancellor dismissed the bill, but he said, upon the fonner hearing 

^ SrftATHMORz of the cause, that such a settlement by a woman before marriage seems 

"gj"**** fraudulent. It was the circumstance of its being for the children that 

^''* made it valid against the second husband. In the present casey thoogh 

it is suggested in the bill that it was for the purpose of proyiding for we 

children, there is no such provision in the deed. It is only lor such 

purposes as she, whether sole or covert, shall appoint* According to 

the cases,, the principle is established that a widow cannot, for general 

Eurposes, make such a conveyance, to defeat the right of her aecond 
usband. 

2dly. The next question is. Whether, upon the setting aside this coo« 
veyance, she is entitled to have a provision made for her. Where t 
wife, not guilty of any fraud, has a property which the husband cannot 
get at without coming here, the court will oblige him to make a pro- 
vision for her, but not where she is guilty of fraud. Under these cases, 
Mr. Botves has a right to call upon a court of equity to set aside the 
deeds, and put him into possession of his rights as a husband. Lady 
Strathmore made this settlement, and, within a week after, married him 
tirithout notice : this is a fraud ; and, being so, is absolutely void. The 
fraud operates to invalidate the instrument, and makes it as if it had 
never existed. In that ca^e, Mr. Boujes must be put in the same state 
as if she had never executed the deed. She cannot put herself in a 
£ *S49 ] - better situation [*] than she was in ; and as, in case the deed had never 
been executed, she could have no claim to a settlement, therefore die 
has no claim in the present state of the case. 

Upon the cause coming on again, an issue was directed on the question, 
whether the deeds of revocation were executed by the Countess under 
the duress of her husband ? "VVhich being found by the jury in the affinna* 
tive, the cause came on upon the equity reserved, before Mr. Justice 
BuUery sitting for the Lord Chancellor, The reporter did not hear the 
further argument, but understands it was little more than a repetition oT 
the former ; but he has been sufficiently fortunate to obtain the following 
note of Mr. Justice Bullers judgment. 

Bullery J. (3) — Two bills have been filed ; one by Lady Strathnom 
to establish the deeds of 10th and Uth January 1777, the other a cross- 
bill by Botves, to have those deeds cancelled. 

After the issue, the decree on the first bill is, of course, to have the 
deeds established. 

The question arises on the second bill. I agree with Mr. Partrvto 
that the deed of revocation is to be laid out of the case. The plaintin^ 
not thereby estopped from disputing the validity oT the original deed. 

I agree with him also> that Mr. Bowes cannot be considered as stsnd- 

ing in the place of Grey, or as bound by what he would have been boood 

by ; for there is no proof that Boxves knew what Grey was bound by. 1 

• shall first consider the dry question of law, arid the authorities ; and tbeo 

the particular circumstances of this case. The circumstances are luch 

as probably never happened before, and may never happen agsin* 

1st. The dry question of law. The cases have been fully stated by tbe 

counsel. They may be divided into two classes. 1st. Relating to wom^ 

who were never married, and who, of course, had no children. S. R^ 

lating to women who had children by a former husband. 

[ *?i!jO ] [♦] The first class is the most numerous, and the ground of rdief in 

these cases is fraud. Fraud consists in falsely holding out, that a woman 

has an estate unfettered, and that the husband will be, of course, entitled 

(3) See also;tfr. Cwr's Report, 2 Cox, 28. 

to 
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^.^^ No case has yet established the rule that all conveyances by » VJ^B. 
wife before marriage are void, merely because not communicated to the v -^ '_' 
husband. There may have been marriage-settlements in all the cases- Bowbs. 
*^-^ J r^"^ they are so shortly stated that it does not appear. The case * againtt 
cited from 2 Ch. R. is also reported in Eq. Abr. without taking notice TheCountMsoi 
of the settlement. Hence we may infer that circumstances may have *f^»«**<>*»- 
been omitted in others. In thai case the husband reftised to marry the, 
woman, when she insisted on having her estate conveyed to her separate- 
use. No question but it is fraudulent, if the wife holds out that there is- 
no settlement, even although it be in favour of a child. (4) 

The next case is Carlton v. Earl of Dorset, There the case in Ch; R.' 
IS relied on, and besides, the decree is founded on the deed. The other! 
case there cited is too loose to be relied on, and, if the other cases afford- 
a rule, that one cannot stand in the way. The case in Freeman is only 
a dictum, and not to be regarded. ' 

The result of the first class of cases is, that, if there be any fraud, if 
tiie wife holds out that the husband will be entitled, on the marriage, to' 
her property, the deed is void. But thev go no farther. If such deeds 
were universally void, the other class of cases could not have existed ; 
for children could make no difference. If they are good in any case, to 
avoid them the party must shew to the Court, that the husband has been 
deceived ; mere concealment alone is not enough. 

In King v. Qotton\ the concluding reason given by the counsel is, that 
uiere was no fraud or imposition on the husband, who did not pretend he 
could make any settlement : now, it is material to observe that the re- 
porter immediately adds, ^'Jbr these reasons the Lord Chancellor djs- 
mosed the plaintiff's bill, Sfc.'' That case is not like the present. Here 
Mr. Boxves is plaintiff; he seeks equity, he must therefore do equity. 
He demands to have this deed set aside, without offering to make any pro- 
vision for the wife, this is a ground for refusing relief. In all [*] cases, [ *S5l ] 
where a husband comes here for his wife's fortune, he must make a 
settlement. 

The cases do not establish any rule of law that obliges me to say. the 
deed is void. The circumstances of this case will not entitle the plaintiff 
to relief. 

Down to the 16th of Janiuiry^ Lady Strathmore intended to marry 
Grey ; till then, the plaintiff may have been a stranger to h^r. The story 
of the sham duel is stated in the evidence, and not contradicted. In 
consequence Lady Strathmore pays attention to Boioes, and deserts Grey. 
A man who begins by such a stratagem is not entitled to much consi- 
deration in a court of justice. It however produced the effect intended 
on Lady Strathmore. It was said at the bar, marriage was a contract 
Sid generis, and that, by it alone, the husband is entitled to all the nghls 
the law gives a husband. I take it that a man who marries, without a 
treaty, must be content to take the wife as he finds her. The husband 
certainly is considered as a purchaser to many purposes by marriage : 
but this does not hold universally. If so, those settlements in favour of 
children would have been held void. 

Decree, therefore, that the deeds of lOth and^ 1th of Jidy 1777, are to 
be established, and an account of rents and profits against defendant 
BoweSy from the filing of the bill. 

[This decree was afhrmed upon a re-hearing before Lord Thurhm C (5) 

3d March 

(4) SeeTTkomoj?. ^Piitftafiu,Mosely, 177. 

(5) The editor having been favoured vrith a comprehenaive note of Lord Thuriow*% , 
judgment on the Re-hearing, which was taken by Lord Cokketter, thinks its insertion 
may be aatislactory. 

•« 5d and 4th Mardi 1789. Lord ChanceUor. — I have entertained no doubt in this 
** case firom the beginning. A conveyance by a woman before marriage under whatever 

R 3 •• circum* 
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1788. Sd March 1789 ; and afterwards on appeal in Dom. Proc. 19th .Ally 
^ \ f797- Vide 6 Bro. P. C. 427- octavo eoition.] 

'Bowxt 

againU '< circumstances made, and though but the moment before marriage, is primAfaek a good 

TheCountessof « conveyance, and can be avoided only by a fraud, if there be a co o ccml men t oo her 
foaiTHMoat. " port, there must appear the cmimut celandi. The question always must be, wbedier 
« the evidence be such as to raise an imputation of fraud. If there were any ftaud ia 
*' this case, it was a fraud not on Bowes but on Grey ; and Boweg would have ao rig^ 
** to complain of a fraud practised on Greyt hut in &ct there was no fraud oa Grey. 
** Considering the whole of this lady's conduct, it seems to have been in a lucid interval 
** that she mvie this conveyance to her separate use. She was mad enough to dispose of 
** herself to any one, but not to give her property to any man whom she might marry. 
'* I must, consider this case exactly at if the conveyance had been made 10 years before 
** her marriage with Bowet, and she had married Grey, and lived for seveial yean with 
** him ; and considering it so, I cannot see how it is to be distinguished fivxn a sepenta 
** use, created not by herself, but by a stranger. It has been argued, that Lady SMA< 
" more was bound to disclose the state of her property to Mr. Bowes, and that in case 
'* where the marriage was so sudden that there was no time either lor her to disclose it, 
** or for himself to make any enquiry ; but it seems hnpoisftle to contend that with any 
*< degree of seriousness. Docrea amnned.** 



t *S52 ] [*]H ANBURY agaitist Hanbury. 

Henrietta Hanbury and Frances Hanbury, only Daughters 
of Cafel H ANBURY} Esq. deceasedy - Plaintiffi. 

M^^sA sS Jane Hanbury, Widow and Administratrix to John Hanbury, 
stiioi Novem^ Esq. deceased; John Capel Hanbury, an Infant, the eldest 
her 1786, [and Son and Heir of the said John Hanbury by said Jane Hak- 
4JWy 1788.] BURY, his Mother and Guardian ; and Henry Dagge, Esq. 
SrfLl;. Defendiufc 

liearing, postea, (Reg. Lib. 1787. A. fol, 610. b.) 

^89.]. 

A gift of nnHE bill was filed January 23. 1786» and prayed inter al. that 200011, 

9o»0OOL to the A provided by settlement of 29th of September 1748, to be raised with 
^■"^J|f!j ^ interest from the death of the plaintiff s father, might be raised, by 
the will of ^dr ^9^*^^^^ ^^ ^ ^^"^ ^^ ^^ years, and paid to the plaintiffi), and tbats 
father, held a ^^^ ^^ 10,000/. (part of a sum of 20,000/. secured by the late Join 
cuxnulatiTepro- Hanbury B bond), and also sums remaining due on account of certain 
Tiiion for them, annual sums of 200/. and 200/. said to be paid to the plaintifik out of the 
^thout prqu- assets of John Hanbury, and the further sum of 10,000/. should be 
cl^nof^oo^. secured out of the said assets, to be paid to the plaintiffs, upontbe 
each under death of their mother out of the said assets, or in default out of his real 

their father'a estate. 

ttwrnoge-^rtOc- For this purpose the bill stated that, by settlement dated 24th October 
A^ dh th • ■^'^^» certain lands therein mentioned were settled, in events wliich have 
bro^^, for ^ ^°^® happened, upon the said Cajyel for life, remainder to his first and 
payment of Other SOUS in tail*male, with remamders over, in which was contained s 
10,000^ out of power for Capel Hanbury, when in possession, to charge the premises 
his personal with 2000/. for younger daughters, with maintenances, not exceeding 
SSM^onfor**" ^® interest : and further stated that, by settlement 29th oi September 
•uch p^i-**' n4fS, previous to the marriage of Canet Hanbury with Jane Tracy ^ he 
ftioo. (1) charsed the lands accordingly ; that tne marriage took effect, that Capd 

Hanbury died the 7th o^ December 1765, leaving Jane his widow, an 
[ *35d 3 only son, John Hanbun/y and the plainti& [*] his only daughters and 

younger children^ by which they became entitled to have the 20Qtf. 

(1) See Warren y. Warren, anUc, 1 vol. 505. and the Editor *8 notw. Vide sUto 
Iti c km am ▼. Morgan and PaertMiV. MorgaHf antooy 1 vol. 63. ei postea, 58S. 

raised; 
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raised ; that Capd Hanhurif^ by will the 25th of March 1750, {previoug 1739. 
to the birth of Prancis Hanbury) grave to plaintiff Henrietta the sum of ^, J^^ 
4000/. to be paid out of a particular mortgage, and after the birth of Hahiuhy 
phoBttiff FVances^ and before her baptism, 10th o£ Aprill759f made a agnhut 
codicil to his will, by which he left to plaintiff Frances (by the name^of Hawwey. 
his new-born daughter, who was to be called Frances)^ 50001. charged 
on lands therein mentioned. That Capel Hanbury afterwards, 90th of 
Matf 1759, gave Frances 50001. more, m the whole 10,000/. charged on 
his Deraonal estate. That he, afterwards, made a third codicil, written 
on the same paper, in which his will and two former c#dicils were written, 
and attested by two witnesses, and thereby revoked aU that part of hit 
ndU relative to the ^int^ Henrietta, and gave the sum 0/* 20,000/. to be 
etfuaUy divided bettoeen the plaintiffs, to be paid down, or sufficient security 
given for the jpajrment thereof, iidthin thirty days of either of them being 
married, provided the person to whom she should be married should 
settle on her a jointure of 5001. per annum. And otherwise she should 
be entitled but to 5000/., and the remaining 15,000/. should be wholly 
paid to the unmarried sister, who was not entitled to more than 5000i. 
unless she should marry by the consent of her brother, if living, but, if 
he should be dead, the testator left his whole real and personal estate to 
Henrietta, upon paying Frances 12,000/. upon her marriage-day. The 
bill further stated, that Capel Hanbury not having appointed any executor, 
administration was granted, with the will and codicils annexed, to Jane 
Ins widow, and John his son ; and that a bill was filed in Hilary term 1766 
by plaintiff Henrietta against John, Jane, and the present plaintiff 
Fences for the legacy, and ai decree was made in the cause, by 
which the usual reference was made to the Master, to take an ac- 
count of the personal estate of Capel Hanbury, but no direction given 
as to the legacies. That in March 1768, the personal estate being 
so circumstanced that it could not be determined whether it would be 
sufficient to pay the debts and legacies, a bond was entered into by John> 
Hanbury (the plaintiff's brother) to the late Baron 2'racy and the de- 
fendant Henry Dagge, in the penal sum of 40,000/. with a condition 
underwritten reciting the will and codicils of Capel Hanbury as aforesaid, . ^ 
and the doubt of the [*] suffici^icy of his personal estate, to pay the r «354, 1 
didbts and le^unes, and that nevertheless that John Hanbury was desirous 
t^ ^fhchtate ike intention of his father, by securing the sum of 20,000/. 
/or thB portions of his sisters, toith suitable aUofwinces fir maintenances 
till they should attain 21 years of age or be married: the condition of the 
bond was, therefore, that John Hanbury should pay 5000/. each to the 
plaintifis, upon their attaining their aees of 21 years, or days of marriage, 
with maintenances as therein secured, and should secure 5000L more to 
each of the plaintiffs, to be paid on the death of Jane Hanbury, his and 
thdr mother, if they should have then attained their ages of 21, or 
should be married ; otherwise at their ages or marriage as aforesaid, with 
interest at 4f percent, ft'om the death of the mother ; and it was declared 
that the bondshould only be a security for the portions and maintenances, 
in case, at the final hearing of the cause, it should appear that there 
were not sufficient assets of Capel Hanbury to pay the 20,000/. given to 
the plainti£b, and if it should appear, that the personal estate of Capel 
was sdicient, the bond should be void. That the bond was executed 
in the presence of James Dagge, who made an attested copy of it, which 
was the copy produced in court, but the original bond had been lost or 
rairiaid, and could not be found. That no further proceedings were had 
in the cause, but that John stated an account of we personal estate of 
Capel which had come to his hands, by which it appeared the personal 
estate was not sufficient to pay the debts and le^adeft. That John 
Hanbury died the 6di of Aprtl 1784, intestates leavmg defendant Jane 
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Hanhurv his widow and defendant John Capel hid eldest son and heir at 
law, and defendant Jane obtained letters of administration of his perBonal 
estate. That plaintifff/mrie^a attained her age of 21 years* the 11th 
of February 1770, and Frances attained her age the 2d of April 1780, 
and thereby became entitled to 10,000/. and that several sums had been 
paid by John Hanbury, and since his decease, by Jane his widow, for 
maintenances and interest on the bond. By the answer, the settlements 
were admitted, but it was introduced into the cause, that, by the indenture 
of 29th of September 174<3, 3000/. the portion of Jane Tracy wbs assigned 
to trustees upon trust, to permit Capel Hanbury to receive the interest 
for life, then to i^ermil Jane to receive the interest for life, and after the 
deatli of the survivor, the principal to go to the younger children of Uie 
marriage in such shares as Capel Hanbury [*] should by writing appoint, 
in default of appointment, to all t^e younger children of the marriage 
equally, and that Capel Hanbury covenanted to pay to the trustees 
5000/. to the like uses. All the other material facts were admitted, but 
the defendants insisted that John Hanbury b giving the bond in trust for 
the plaintiffs, and thereby securing them a more certain provision than 
they were entitled to under the will and settlement, was intended by 
him as a satisfaction, and that the plaintiffs had from the times of 
attaining their ages of 21 years accepted the same, and made no other 
demands. 

This case was argued the 7th, 9th, 13th, 20th, and 21 st of November 

1786. 

Mr. Hardinge, Mr. Scott ^ and Mr. MUford (for the plaintiff). — The 
expression in the former decree, that it should be without prejudice, re- 
lates only to the wills and codicils, and the bond, being in satisfaction (>f 
all claims under the wills and codicils, the 20,000/. being a claim under 
the will, is barred by it. John Hanbury ^ in his life-time, settled an ac- 
count, by which it appeared, Capers estate was deficient 4 or 5000/. the 
bond therefore operated. 

Two points arise in the case. — 

Ist. Whether the gift of the 20,000/. revokes the 2000/. under the 
settlement. 

2dly. Whether Johns bond, given in discharge of the 20,000/. is a 
satis&ction for the 2000/. 

As to the first question, the 2000/. and the 20,000/. came from different 
funds and different persons. The 2000/. firom the real estate, under the 
power in the settlement, the 20,000/. from Johns estate, and is therefore 
Mrithin the case of Walpole v. Conway, Bamardist. 153. As to the will 
and codicils, they are progressive acts of bounty ; the question is, whe- 
ther they amount to a satisfaction of the portions. There is no rule, that 
where a portion is provided, it shall be satisfied wholly or pro tanto by a 
subsequent legacy without more appearing. By the cases, from Blots 
v. Blois, 2 Ch. Rep. 162. to [♦] Warren v. Warren (ante, vol i. p. 305.) 
it appears the testator meant to dispose of the property subject to the 
portions. In Blois v. Blois, Sir William, having given the 3000/. out of 
the estate, the court inferred he meant only one 9000/. that the other 
dispositions in the will might not be disturbed. So in Bruen v. Bruen, 
2 Vern. 439. the court thought the second provision was out of the same 
estate. In Copley v. Copley, 1 Wms. 147. the will says the 8000/. shall 
be for the daughters' portions. That case must have been decided upon 
the intention of the testator. An election among the provisions was 
given. In Grimes v. Allieurs, Sd of February^ 1751 (a), one circum- 
stance 

{a) Barkm, by the settlement on his marriage with the defendant's mother, made a 
provision of 4000/. for the younger children of the marriage, payable at 21 or marxiagc, 
with sot, per annum maintenance for each in the mean time. 

He 
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stance that weighed vwith the court was that one portion was contingent^ 1788. 

Jesson f.-JesiOfiy 2 Vern. 255. is no authority against the plaintifl&, the 

provision in the settlement was for daughters not preferred; therefore^ as 

to the 180(V. raised, the daugliters were preferred j^ro tanto. In Beilasu 

V. Uthwattf 1 Atk. 427. Lord Hardwicke said, it *' could not be given as 

a satisfaction, but as a double portion." If the father had expressed his 

idea in giving the Exchequer annuities, she should not have had both. 

In Clarke v. Setodl, 3 Atk. 98. Lord Hardwicke stated the case, as to 

the courts leaning against double portions, that where the provisions 

move from the same persons, the estate shall not be incumbered twice. 

In Duffield v. Smith, 2 Vern. 253. this point of portions moving from 

different persons is carried to a great length ; the brother, having the 

power to give the reversion in fee, it was not necessary he should mean it 

as one portion only. In Thomas v. Keymishy 2 Vern. 348. the provisions ' 

both came from the same person. To apply these cases to the present, 

independent of former decisions, there is no evidence that Capel Han^ 

hurif made these provisions by his will and codicils in lieu of the 2000^ ^ 

The portions are of three sorts, the provisions could not be meant as 

satisfactions for the 3000^. and 450(V. but only for the 2000/. and 500^ : 

the 2000/. was not a provision of his, and must have been meant in addition- 

to the 3000/. and to 4500/. The words her whole fortune of 4:0001. could 

not mean all, as, if there was one sole daughter, she would have 10,000/. 

When the testator made the first codicil, he could not have forgot the 

settlement,' as he gives the 5000/. out of the estate not in settlement. 

By the second codicil the 10,000/. is payable out of the personal estate. 

He could not mean the 4000/. in full, and the 10,000/. in full. The third 

£•] codicil revokes both the others. Part of the provisions are contin- [ ♦357 ] 

gent and distant in point of payment. As to part, no interest is given : 

can the testatpr be considered as the same person who gave the portions, 

and the 2000/. which was the gift of John the settlor, Capers settlement 

being only the execution of a power ? 

Mr. Mansfield (for the defendants) stated the case at large. — This is 
an attempt now in 1786, to obtain, from the heir of Hanburyj the sum of 
2000/. out of this estate. Upon the will and codicils Henrietta and 
Frances are entitled only to 20,000/. If the construction of the bond 
therefore be only doubtful, I trust it must be taken to be a satisfaction of 
their claims, and that John Hanhury was a purchaser of the rights of his 
sisters. — Nothing has been said, on the other side, on the operation of 
the bond. 

I shall, Ist. consider the question as it stands upon the will and the 
codicils. — Several cases have been referred to on the general question of 
satisfaction, where portions are given by a settlement, and a subsequent 
sum given by will. In all the cases, except two, the legacy has oeen 
held a satisfaction. Those two are Dttffield v. Smith and BMasis v. . 
Uthwatt ; both of them turned on the special circumstances of the cases. 
In all the others, the legacy has been held to be a satisfaction. Mr. Scott 
aimed at a distinction, that there was no general rule, but that every case 
stood on its own circumstances : but there is a rule, that if a parent gives 
a legacy, whether greater or less than the provision by settlement, it 
shall be a satisfaction, unless there are circumstances to shew it was not 
so intended. — The case of Copley v. Copley is a very strong one. It was 
held a satisfaction, not only for what the father had given, but what the 



He had four daughters, and by his will he gave them 1500/. payable also at 31 or 
marriage ; and made another provision for his wife, and confirmed the settlement made 
an bis marriage. Ueld, the daughters intitled to both portions; a less subsequent one 
no satisfaction for a greater prior one. — From Mr* Brown t MS» note, 

grand- 
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17g8. grandfiitiier had given abo : wo in Jenon v. Jesson^ the second porta 
*^ ,-\ ,_ ^ wa« payable at a diflPerent time. Warren v. Warren does not afibid wtj 
Uawkukt inference. It was clear there that the testator was making a settlemem 
aganui hj the will, and diat he had forgotten the settlement. In B^ie ▼• Bjfde (9), 
Havsukt. there cited in a note bj the reporter, the legacies were less timn the 
provision by settlement ; but Lord Northington thought they were in 
satisfaction. There is also another case dted there, the Didce of 
[ *858 3 Somerset ▼. the Duchess of Somerset. From all the cases, it [*] appean 
that wherever there is a legacy given by a fitther it shall be a satts&ctioDy 
nnless clearly intended otherwise, Clarke v. Semel; Barret v. Beei^M^ 
1 Ves. 5194; ^001^ V. Briant, 2 Atkvns, 521.; which last is a sivoig 
case. The rule is that the &ther riiall not be oresumed to intend giWii^ 
two portions* In Clarke v. Smod^ Lord Harameke draws the line be- 
tween debts and portions with rreat accuracy. In the present csae 
Capel Hanhuriif at the time of miuking the will and codicil, had not the 
settlement before him, but he uses the words emphatically, herrohaUJm' 
tune of 40002- shewing strongly his intent at that time, that 4000^ thoaM 
be her ^nhole Jortune. In &e first codicil he expressly provides for 
Frances w maintoiance. He acts like a father, in giving Uie child her 
whole fortune, and taking no notice of the settlement. 

Then as to the codicil giving the 20,000/. 

Lord C^oficei^^. — If a ftther had settled 6000/. each on his children, 
and afterwards gives to a daughter 1000^ for any purpose whatsoeveri 
having immensely increased his fortune, shall she take nothing by the 
will ? 

Mr. MansfiM. — These are questions of intention i evi^lence may bSf 
. ^ and has been, received, in a great number of cases, in Lord HardtokUt 
time. The effect of the last codicil is to give the daughters only 50OQL 
each, if they married against the consent of the brother. Then cones a 
very important provision. He supposes the son may die before* die 
daughters married, then Henrietta is to have all his real and persooal 
estate, pa^ff 12,000/. to her sister. He meant that to be all she should 
have. It is lair to argue in the same manner as to the son. He would 
throw no greater charge upon him than on Henrietta On these obierv« 
adons, there are as stnmg marks of the testator's intention llmt the 
daughters should not take more than the legacies in the present ease ai 
in any of those where they have been held to go in satisfaction. Shudd 
v» Jalcyly 2 Atkyns, 516. But, against this, the case is araoed upon lis 
special circumstances ; and those cases were relied upon where tine fbr« 
tunes come from the same person. But Copley v. Copley^ Wood v. 
r *S59 1 Briant^ The case, 2 Vem. 484, the Duke of [*] Somerset v. die 
Duehess of Somerset, are idl cases where the portions came from other 
persons. In die present case, all came from Capel Hanbury^ who en- 
abled John to make the provision. As to any of the provisions being 
less than the former, that will not apply to the 20,000/. but in ^eiioa v. 
Jessonf it was held to be immaterial whether the second provision wai 
greater or less. As to its being a satisfaction j^ro tantOf if the bond 
afforded no answer, the circumstances are suffiaent to shew he mesnt 
this in satisfiu^tion. 2dly. But what shall we say as to the bond ? John 
Hanbury shews, throughout, that he meant to effectuate the intention of 
Capel Hanbury, supporing the assets not to be sufficient, he therefore, 
expressly, provides maintenance and portions for his sisters. No instiu- 
ment can more clearlv shew that he meant his estate to be liable no fur- 
ther. If he intended to leave the 2000^ a chai|^ upon his estate, it is 

(2) Litfil7reportsdfianLoidi/orM»«j[e(m*f M^ SEdeo, 19. qupdmis^ 

Strange 
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iMnge he did not fi|y so. John Hanhury liv^d until 1784; fourteen 1799. 
pears bad elapsed f ince Henrietta came of jage,— four years since Fntnces v iw^m^ 
ifd attained her age ; this acquiesceqpe is 8U$cient to shew the sense of Hahwht 
he parties as to tins property. V they lose it> the loss arises from their •gamm 
urn neglect. lUmusY. 

Mr. Madocks (pn the sa^ie sicte).— -This is a provision out of the family 
(State claimed bv younger children* these lead to the range of cases 
diich say that the court will leap in favour of the fiunily estate* acainst 
ipuble portions* That is the original ground of the rule which fa laid 
lown by Lord Hardudcke in Clarh v. SeufeL'^ The intent oi the party 
ihould govern. In the present case, we must presume bis intention was 
bat of a parent who was settling th^ family estates. 

Mr. Holiut (on the same si4?)» — I take the rule to be thai wherever 
I parent provides, by subsequent settlement or will* a portion fpr a child 
rbo is entitled to a prior provision* under a settlement made on the 
ather's marriage, or made by an ancestor* out of the fiunily estate which 
xnnes to the father* that cbud shall not have both p<Mrtions* unless he can 
ihew, from the second settlement, or will* or by evidence* that the father 
ntended he should. He can only have an election which he will take. 
ind it is not necessary that both provisions should move from the fitther* 
NT that the latter portion should be equally beneficial* with the former* 
nr be payable at the same time. — [*] The child is not injured by this [ ^^960] 
-ule* for he has always alright to elect the better portion* and the rule 
I supported by the cases on the subject. The first case fa Pile v. PHe, 

Ch. Rep. 199. 8vo. Ed. (106. fol.Ed.) There the Lord Chancellor 
save both the portions ; but it was upon proof of the testator^ de- 
Jaration, that he intended to increase his daughters' fortunes. Bloii v. 
9UnSy 2 Ch. Rep. 162. (8vo.) 85. (fol.) the words in the Renter boi^, 
rliich are also reported in 2 Ventris* S47. are* that the devise would not 
iouble the portions* unless it was plainly proved he (the testator) in- 
9Bded to do so. Pines case fa there cited. Jesson v. Jeeeony Thomas v. 
CyniMA, Bremn v. Brewing Pre. Ch. 195. 2 Vem. 4*39. Coplej^ v. Cop^ 
Hh Byde v. Byde (3), The Duke of Somerset v. the Duchess t^ Somerset^ 
Y^rren v. Warren are all authorities the same way* that the chUdren shall 
m put to their election. Mr. Scatfs observation on Jesum ▼• Jessoii 
bses not apply* as the not being preferred was not the ground fbr pv&* 
ipoing agninst the double portion^ but the question was whether any 
N|it of the 3000/. should be rafaed* that bein^ for children not preftrred 
Iming the life of die father* and that fa mentioned as the question by the 
iourt. The case of Thomas v. Keymish^ was affirmed in parijameiit. 
[hut of Brewin v. Bremn was determined by the Master ^the RollSf 
ind affirmed by the Lord Keeper. It is not necessary the two portions 
hould move from the same person ; they did not so* either in cWcy v. 
'Japleyf or in the Duke of Somerset v. the Duchess of Somerset. It fa the 
ame although the portions be payable at different times.' Brendn v. 
7rmtii, Tlwnas v. Kewnish. — h^Byde v. Bvde (3)* the latter portion 
ras less* yet it was held the children should elect. 

liord Chancellor. — Is there any case where the second portion has 
leen held a satisfiiction* that it was not a plenary portion to take efbct 
a all events? 

Mr. Hollist. — I believe not. 

Lord Chancdhr^ — In this case» by the codicil* unless they marr^ 
bey will have nothing. I must* in order to hiAA it a satisfiu^tion* take it 
be testator meant to give his daushtera what he was bound to do by 
lature, and at the. same time that he was to give them nothing unless 
hey married. 

V (3) S Edu* Qk Ld. N&rih, 19. 
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[♦] Mr. HMist. — The court will not give double portions^ unless it be 
the clear intent of the parent. Johnson v. Smithy 1 Ve8.314. There it 
was a deed of gift, but the donor kept it in his own possession ; then he 
gave a bond, and afterwards devised real estate on condition, and gave 
her the personal estate. The daughter was put to her election. -^ So in 
the case of Grimes v. AUieurs^ 29th November 17^2, there wercf 4000/^ 
settled upon younger children, the father, by will, gave 1 500i^. among 
the children, K>ur in number, and confirmed the settlement. Duffield v. 
Smith is 'very different from the common rule, it was until they could 
have 3000/. raised : the residue of an estate has never been held to be a 
portion ; but that cdSe is not much of an authority, as it i% directly con- 
tradicted by Thomas v. Kei/mish, In BeUasis v. Uthxoatt, the exchequer 
annuities were not a portion, but a property coming to the daughter (who 
was the only child) under the limitations in a settlement. It was decided on 
the question of satisfaction, and Lord Hardxvicke would not imply a satis- 
faction. Williams v. the Duke o£ Bolton might be added ; there were difier- 
ent provisions by a deed and by a will, Lord Camefen put them to an election. 
To apply these rules to the present case. BvCop^Z's will 4000/. are eiven to 
Henrietta f the interest to the mother until ue daughter attains 15, then the 
mother to allow her AGl. per annum, and to be at the whole charge of her 
education until 18, then Henrietta to be in possession of her xjohoUJortunt* 
By the first codicil 5000/. is provided for Frances, to be laid out by the 
trustees, Frances to have 80/; per annum until 15, and then the whole 
income until marriage. Both these are within the description of portions. 
The third codicil is singular. It revokes the legacy to Henrietta, but does 
not, in terms, revoke that to Frances ; different provisions are made for 
each in different events. He meant unless they married they should 
each have but 5000/. but that they were to have at all events. If they 
were both unmarried, and John died without issue, Henrietta was to.lunre 
the whole, paying 12,000/. to Frances. If the father intended these as 
portions, it is not material that they are contingent, as the daughters have 
an election, and he has done enough to put them to an election, as to 
the 2000/. charged on the family ostate coming by settlement to the son, 
or to take under 4he will. The consequence of their taking the 2000/1 
would be that the estate would go over unburthened ; if they take under 
the will ![♦] the father is a purchaser of the portions. Jesson v. Jewm^ 
Thomas v. Keymish, Bremn v. Brewin. In Walpole v. Conxoay, Bamsr- 
diston, 156. Lord Contoay was declared to be a purchaser, by the legacies 
given in his will, of three fourths of 5000/. he having taken notice of the 
5000/. as his own property, and the executor took it, in opposition te the 
heir, though the money was to have been laid out. Here was an opai 
declaration that he was to have the money as his own property, but it 
does not appear how far such expression is necessary. In cases of sub- 
sequent portions by will, the donor is in the nature of a contractor or 
purchaser for some body, and may be considered as saying to the children, 
you shall not have my provision unless you will give up the other. The 
usual purchase or contract is in favour of the estate and the persons suc- 
ceeding to it, and sometimes the eldest son, the tenant in tail ; iiLJeston 
v. Jesson it was for the son of the 1st marriage, as heir in tail of his 
father, and, if there had not been that son, it would have been for the 
father in fee ; in Thomas and Keymish it was for the right heir of Sir 
Thomas ; in Brexvin v. Jjretoin for the testator's heir, who was 
his uncle ; in Copley v. Copley for the father's devisee. In these cases 
the donor acquires tiie benefit. Here is no expression where the benefit 
should go, but, the burthen being upon the land, the court infers it from 
his silence : but, further, the plaintifis are entitled to the whole 800C/* 
(subject to the mother^s interest for life) as well as the 2000/. The esse 
is a case of election. If the settlement givas the better provisioDi tbev 
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vjll elect it, and abandon the provision under the will. The consequence 1788« 
is, that these provisions will tall into the father*s estate for the benefit of 
those entitled to the residue. But suppose the provisions under the will 
to be the better, they will come into equity to ask for them in preference 
to the portions. What is the justice and equity of the case ? If you 
will ask so much to the diminution of the donor's estate, give up to it that 
which is yours, in lieu of which he intended the second provision. The 
fair construction therefore to be drawn from the whole is, that if the 
plaintiff elect the provision under the father's will and codicil, they should 
nake over their interest in the 3500/. and 4500/. for the benefit of his 
personal estate. This is the case as it stood against the representatives 
of Capelf when the cause was last heard, and such would have been the 
course of argument, then, if the cause had been argued ; as it was not 
[*] the case is open. But taking the bond into consideration, and sap- [ *363 ] 
posing it proved by the plaintiff, the case requires a different consideration. 
At the time when the bond bears date, tliis was the situation of the 
parties, Jio^n was about twenty-three or twenty-four, in possession of the 
estate charged with the 2000/. Harriet was nineteen, Frances nearly 
nine ; they were intitled, either in possession to the 2000/. with interest 
at four per cent, and 8000/. at the death of the mother, or to the pro- 
visions under the father's will, or at least John supposed so. They had 
sued for the 2000/. but no direction had been given about it, and no- 
thing had been claimed about the 8000/. but the 5000/. The father's 
personal estate certainly was deficient as to answering the 20,000/. and 
though stated as being 16,000/. yet it was not so, as outstanding and 
t>ad debts were stated as being in John's hands, the unsatisfied debts 
stated were only those which had come to John's knowledge, and those 
were legacies and annuities given to other persons. In this situation 
the bond was prepared and executed. Its effect was to give the plain- 
tifl& 5000/. each, payable at twenty-one or marriage, being the same 
time with the 2000/. It provides 200/. a year for Henrietta^ 100/. for 
Frances till fifteen years of age, then 200/. jo^r annum^ and 5000/. each, 
more, at the death of his mother, when the 8000/. would come to them. 
These periods of payment look as if the parties had not forgotten the 
settlement. John supposed the intention of his father to be to give his 
daughters 20,000/. for their portions, with maintenances in the mean 
while, and he was desirous of effecting that intention. If John meant 
this, it is sufficient, whatever be the construction of the will and codicils* 
if the plaintiffs claim under the bond, they must claim on those terms. 
John made this point in his answer to the first bill, that he understood 
this to be the meaning of his father's will. His intention seems to have 
been to secure to his sisters 20,000/. which was more effectually for 
their benefit than to take unde^ the will. John therefore made himself 
a purchaser as to the 2000/. charged on land, for the benefit of the land, 
and as to the rest, for the benefit of his personal estate. The subse- 
quent conduct of the parties shews their understanding of the transac- 
tion ; the maintenances of 200/. were regularly paid, and receipts given ; 
no demand wias ever made of the 2000/. or the interest of it, and they 
nevei' prosecuted the former suit. 

[♦] Henrietta canae of age in 1770, Frances in 1780, four years be- [♦SG^ ] 
fore Uie death of John, "Diis introduces the argument from length of 
time, which is very material where there has been an acquiescence. 
Macdawel v. Halfpennv, 2 Vem. 484. Wood v. Briant, 2 Atk. 521 • 
Seed Y. Bradford, 1 Vesey, 501. 

Another circumstance, that the bond was never delivered into the 
hands of the plaintiff. . At the time of the execution of it, they were 
under age, and could not give a discharge. It remained with Dagge, 
John's attorney, which was Johns possession. It does not appear that 

the 
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1788. the bdnd Tk&rr exists. Ward v. Lanty Pre. Ch. 182. sucli a bond kept 

^ — \ _-* by the party was set aside. From the little Mr^ Hanbnfy can coDect 

Havbukt as to the transaction, John'n intention was to give his sisters 10,OOOt 

t^dnti each, in full satisfaction of every demand. 

^^^^t'o*'' Mr. Hardinge, in reply, stated the Jirtt and material question to 

be this, ** whether ^the daughters of Capd Hanbury could now demand 

*' the sum of 9XXXA. charged upon the family estate, for their benefit, 

<< by him in the settlement of 174«S without prejudice to their claim of 

'^ 20,000^. given to them in the codicil to his wiU 7* 

He said that, upon this question, he would not ask whether CapA 
Hanbuty meant a flfotf^fe portion (the tenh being very inaccnrate» though 
in familiar use) but whether he meant a pcntion limited in its value by 
the f^ in the codicil, or extending to the gift in the settlement. 

It was agreed that intention was to be die only measure of the gift, 
but he dtrored irom all the counsel on the other side, each of whom 
differed from the rest, concerning the habit or principle of the court io 
the discovery of that measure. 

He said it was not the rule asserted by one of them, ** that a portioD 
'^ giveii by a fiither, in his will, to one of his children, excludes, to 
*^ nomjne, and of course, a former provision for that same child, by hX* 
** dement upon the ikther^s marriage.'* 
Nor was it the rule, though less excendooable, stated by another of 
I *565 ] thent, ** that such an ulterior provision tnrew the burthen J*] of proof 
** upon the chiid, who would unite both of the gifts in his favour.'' 

lliM much huB was it the rule jpressed into the service Irjr Mr. 
M&dodiSf namely, *^ that an heir of^ the family estate was j^eferred; 
*' beesuse the policy of this court kant m his favour, preservinj^ to fahn, 
^* by an artificial rule of presumption, the land which he inherited 
*' acalnst an ulterior charge upon it," that if this wen( die rule, he 
woirn ask when the latter gift was of more prejudice to the heir, what 
becaale of that pohciy in favour of the land, as against the interest of the 
child wha (it was agreed) would at least be to elect, and would of course 
elect the more valuable of the two alternatives laid before him. 

** What then toas the. rule?" The court itself had put this question 
to die counsel on both sides, adding *' so as to reconcile the cases to- 
" gether." He said that if that question meant all the cases which 
comd beflrand in the books, he despaired of die answer to it, but that 
if it meant all' die cases wliich had been quoted in this argument, or 
w ere of eood autJnmty, he thought such a rede could be found, and 
stirted wi&- precision. 

He woim begin his rule upon solid ground, by repeating the wonb 
of tiie court, in a former stage of the argument, '< where me testator, 
'* wk& k a parent, riiall have discovered, by the manner of his gifi^ an 
*< iBSention (SP providing to the outside for his child, in o&er wordi^ of 
^* dain^ att that his parental discretion points out as proper to be done 
" by Aim, for diemamtenance of that cnild, he indicates this to fsm 
" itt his n^nd, that no other maintenance be demanded ft'om him, but 
" dtat which he has dins measured in his own testamentary disposi- 
" tion." 

lie said, he would beg leave to introduce a single new term iilto thst 
very accurate and comprehensive description of &e rule, by adding to 
the ** manner of the gift** diis idtemative *^ or the crrcumstdnces ^it^ 
** eieikey avpeett npon ^Jb!teof both instrumefUa compared." 

It was clear that parol evidence was incompetent, and though one of 
[ *S66 ] thcconnsel had oflbred him the benefit of it on the one hand, ([*3 ^^t 
msRle it indispensible on the other, he would not thant him for the o^i 
nor obey tiie f gyaaiffo ir. That Pile v. Pile was bad law, and ill re- 
ported*; but evto Aat case had only ruled parol evidence' Uf be coblpe* 

tent, 
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tent, against competeoit presumption. That neither that case nor any 
other nad ruled pirol evidence to be necessary in support of written 
documents coinciding with it, where no adverse presiirapUon encoun- 
tered the natural effeict of them. 

That &ct8 which appeared in the several instruments themselveSf 
upon which the question was raised, could safely be reKed upon, and 
could in his judgment repel the inference resulting from the manner of 
the gift. That, for example, if the first parental provision by settlement 
was 35,000^. and a latter by will only 5000/. yet if by the manner of the 
eifi, the latter should appear to be meant as tne ne plus ultras he mould 
nope to contend witli effect from the inferiority of the second gifl, 
against that presumption which might result from the manner of it ; in 
other words to contend for an obvious intention of the testator to add 
the second instead of excluding the first, to contend that he did not 
mean to consult an illusory discretion of the child, or to leave two such 
alternatives for his choice, which it would be ridicule to suppose he 
could make in any way but one. That in this argument, however, he 
assumed the testator was aware of the first gift at the time of contem- 
plating the second. 

That in Warren and Warren he had so described the rule hiniself ; 
bat he agreed that it was no authority either way, because it was diere, 
clear of doubt, that the testator had entirely^/^fo^ tlie settlement. 

He did not agree to what one of the couosel for the defendants had 
afirmed, tlial election waa the rule upon which the judgment in Warren 
and Warren was built ; it was the consequence : but the point of the 
4eciiion was this, that it was to the testator's mind as if ne never had 
made any settlement ; that it could not be said he meant both provisions, 
but that he meant that as the only measure of his parental gift, which 
Ida will imported, addressing his mind only to that instrument. 

r*3 He insist^ that every other case adduced against his clients fell 
under the rule of constructive appointment^ or of election upon both of 
diegifb compared. 

l%e cases that fell under the rule of constructive appointment were 
these: 

1. Blois and Bloisy Rep. in Chancery, 85. There the testator gave to 
one of his daughters 3000/. by settlement, charged it upon land, and 
expressed that ne meant her no more. He made his will, and gave her 
that identical amount charged also upon land. This was an appoint- 
ment by which the testator kept his word. 

2. in Bremn and Brewin lands in trust were charged, in settlementi 
wtdi a sum for a portion, which identical sum was again thrown upon 
the same fund by will, it was held that he meant one portion of SOQOL 
diarged upon land. 

S* Byde and Byde (4) is an authority of much the same import. 

Two of the cases mentioned by Mr. HoUitt are cases of pure elec^ 
tWxiy for they are cases in which the testator, for the purpose, inter alitSj 
of a portion, acts, in the will, upon a particular and specific fund, as 
liberated, and his own, which he had charged with a portion to the 
same child by settlement. In Contoay and Walpole 5000/. is given by 
settlement ; then by will the 5000/. is made part of the fund allotted for 
a: portion: what say the court? ** you must not have the fund and the 
legacy too." 

As to the case of Bryant and Webbf quoted by Mr. MansMdf it was^ 
a jumble of the parental and the acquired dbligation by debt, nor wa^ 
it the case of a will. A father, who was debtor to his child, gave her a 
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portion in his life-time, upon which, as preferable to the debt, she made 
her election. 

He said that in the various cases upon this complicated head, some 
clear and marked rules presented themselves to the view, as forming the 
law of the court, and they were all of them essential to a right judgment 
of the particular question at issue. 

[^] First, '' It must have been the testator's won estate that was 
^< made the fund of the gift by settlement." 

He mentioned this rather with a view to the sum of 3000/- charged 
upon the Tracey estate in the settlement of 1743 than to the 200W.; 
though it had struck him, at first, that it would bear a little upon the 
latter, as it certainly would if the charge by Capd could be considered 
as an instrument of the gift created by JbAn, who provided the fund for 
it ; but as applicable to the sum of 3000/. the rule was clear of doubt, 
and he should in the sequel engraft an argument upon it, of great im- 
portance, as it struck Aim, to the construption of the will. 

That in Walpole and Contoay this rule had been carried very far ; for 
it had been there lield, that the fortune of the wife put in trust for the 
purchase of land first applicable to a life estate in the husband and the 
wife, then to portions of the children, and such children too, as the hus- 
band should select, or in default of such appointment, with a remainder 
to the younger children in tail, and an ultimate remainder to the htuboMd 
in fee was not satisfied primdjdcie by a will of that husband, in which 
he gave a larj^er portion, expresslv, because it toas the estate of the toife: 
but the doctrme of election attacned upon the other circumstances of 
that case. 

Secondly, essential differences, and for the worse, in the testamentaij 
gifl, are taken as proofs of the intention that what the testator had given 
by settlement, should be coupled with his provision by the will, in favour 
of the legatee, where it appears that he is aware of the former gift, or 
the reverse does not appear. 

That he conceived the reason of that rule to be, that such an inferior 
provision by will, cannot be reconciled with an intention to exclude 
from the benefit of the better gift by tlic settlement. 

That no case had been, or could be, found, in which, under circum- 
stances like these, the legatee had been driven to an election. 

[♦] That, in a word, according to the cases, either the testator most 
have completely marked, by the toUl alone, the indication plain of his 
purpose, to exclude from any thing beyond the testamentary gifl, or, 
the manner of that gift importing such a purpose, no intention to give 
cumulative legacies must have appeared upon the face of both instruments 
compared. 

That, in Clarke and Setoel, as Mr. Mansfield had said. Lord Hard' 
toicke had certainlv distinguished between debt, strictly so called, and 
portions, by considering me differences between the two gif^, in the 
latter case, with more Uberality than between the debt and the gift in 
the former — but how with more liberality ? Lord Hardwicke himself 
has explained it, — "by overlooking little differences in the time of 
payment,'* not essential differences of any kind. They were never over- 
looked. 

That he would immediately produce two examples of the rule^ both 
of them directly applicable to the case of a child, and both decisive in 
their ^application to the very point at issue. 

• The first example was that of a second portion, given by will .to s 
child, of an amount inferior to that which had been given to the same 
cliild by a settlement. In this case both portions would certainly take 
effect. , 

. That in Ratolins v. PoxveU, 1 P. Wms. 297- the words of the court are 

very 
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yery significant, importing that if the leeacy be as great as the portioit 1788. 
by deed, or greater, the intent of the legacy was to secure the former 
provision. 

The case ofSavikv, SavUe^ Select Cases in Chancery, 32. was decided 

upon special circumstances and clear intention : but Mr. Justice Tracy 

repeated and confirmed the assertion at the bar, that there was no case 

of excluding the former provision where the second was of inferior 

amount. — In Barret v. Beckfordy 1 Vesey, 519. the doctrine is that the 

testator, having bound himself by settlement as to portion of a given 

amount, a like or greater provision by will, excludes frohi the benefit of 

that former gift. In Grimes v. AUieurs the Court said, they had nevei^ 

gone so far as to deduct the less portion by will, from the larger by gift. 

Against these autliorities no case existed in the books. — Hariopvi 

WkUmore^ BXii Jesson y.Jessorif were cases of advancement, [•! oper- 

.Itting upon a gift ; and, hi one of diem, the gift had expresdy beeit 

qualmed by the terms, *{ unless preferred in my life/* Warren v. Ivarreny 

88 he had said before, was a case sui generis^ the mind of the testator 

there addressing itself to no .prior gift« or conception of it. 

, The second example of the rule was this, that a contingent legacy of 

a pprtion, cannot affept the absolute gift of another portion by settlement ; 

for an obvious reason, what is contingent may be nothing, and how coulJ 

the testator, especially top when a parent, mean to give nothing in lieu ^ . 

of something? 

. Mr. Mansfield had, by two words, given the full benefit of this doctrine ^ 
t6 the plaintiffs ; for, in stating the rule of the second portion as ex- 
dading the first, he added, << unless contingents^* though, upon the 
contingency, in the very fact of those legacies, he observed a perfect 
silence. 

That, upon this rule, he could, with equal confidence, because withT 

equal safety, call for a case on the other side. ' 

' That, in debt^ it was clear of dispute. \ 

That, \i portions were to pass under a different rule, the cases would; 
prove it. 

That Copley v. Copley was not a case the other way, as it had been 
argued, for it appeared there, by the precedent as it had been examined', 
recently by Mr. Coxy that the Court went upon collateral evidence of thd' 
intention to appoint under the settlement. 

That, in BMasis and Uthxoatty the rule was expressly declared as htf 
had stated it. 

That in Grimes v. AUieurs, Ae second proviaiaR was the largef, buf 
it was held as cumulative, because m the second provision there was no^ 
benefit of survivorship as between. the cfaildrea, wnich in the fonner gift 
there was. 

That, if these principles were the law of the court, hfs clients, th^ 
Miss Hanburys had laid a sufficiei^t eround for a decree in their favour^' 
by exducBng all pretence of satisfaction as applicable to their legacies. ' 

r*3 That,>when Capd Hanbury took up the pen to write his will, hd [ ^l ) 
had only one daughter, entitled, strictly, to no less than three portions^ 
according to the technical sense of the words — that her^r<^ portioA^ 
>^.waa the 20001. itnder the power dven to Ci^ Hanhury by John : faf 
■ diat sum was a charge upon Caputs life estate, with a power in himUt 
appoint and apportion amongst nis younger children, by a deed in writing 
prc^erly attested, and also to direct maintenance not exceeding M.pef^ 
cent. : and it was provided, that, if he should make no appointment, the 
amn should be divided equally amongst his younger children, toitkien^ 
of survivorship, or go to his only- younger child, payable at theft' age ol^ 
zl, or.marriage: no appointment was made. Her second portion was :^ - 

the sum of 300tf. secured upoki Jane Hardnmffs finnily estate : that tsaai • 
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1788* b^ been limited thus; to Capel Hanbury for life^ to Jane Hanhttry for 

*^ _ \ _ ^ Iife» then to their children, as Capel should appoint, and, in default of 

Hamurt appointment, the same provision as in the case of the 2000/. ; no ap- 

agairui pomtment was made of that sum. Her third portion was due to her 

UAifWit. xinder the corenant of Capel Hanbury for 5000?. which he wag to depont 

in the hand of trustees, and receive tne interest of it for hi« life, then hia 

wife to receive the interest, and tlie principal sum, after their deatli, was 

given to his appointment, Sfc. and, just as in the case of the two other 

portions, except that a power was given to the wife, surviving Capelf to 

appoint and advance any part of the sum at her discretion. Ofthis 500tf . 

4500/. had been deposited, and Capel had made no appointment. 

It must not be forgot, that, in all of these provisions, there is a beQc6t 
of survivorship given to the younger children. 

That this might be called, at the time of making the wOl, a fortune 
of 10,000/. Miss Hanbury % luhole fortune of 10,000?., 7000/. his own 
gift (and so it is argued on the other side) SOOO?. the subject of h» m- 
pointment, and mven by his own settlement, though it sprung from the 
fortune of his wife. 

Under the impression of these rights in his then only daughter, Oxfd 
makes his will, and, though upon his will, abstracted from the codials» 
no' question is made, it is fair to argue from it, and it speaks unanswer- 
ably in favour of the Miss Hanburys^ for this reason, because* if the will 
\ ^2 ] did not mean to affect [*] the portions given by the settlement, there is 
no pretence to say tfiat the codicils had any such intention. ■ That 
the will did not mean it, is evident, because, 1st, it makes no recital of 
the settlement ; and 2dly, in what it gives, it has no implied reference 
to the power, nor allusion or analogy to it ; Sdly, it leaves the 10,OOOL 
untoucned ; and 4thly, it charges another estate with an ulterior pnh 
^sion for the wife, so far improving upon her jointure* though it is not 
contended that she had lost her jointure by that improvement of it, or 
must elect between the two provisions. He gives, in this will, 400tf. 
to his daughter; he directs her maintenance, and gives to her, at 18 
years of age, her whole fortune of 4000/.: this must clearly mean the 
vahtJe of thai fortune which is alone the subject of his will. This testa- 
mentary portion is perfectly consistent with his daughter's claim to the 
ItdOO/. to the 50001. and 3000/. united, or separately considered. Tlie 
manner of the gi/l indicates one portion amounting only to the 4000(1 
But, if both the instruments are compared, that indication is repelled, 
and the words whole fortune cannot have been intended as importing the 
whole she would claim under any gift from him : could he mean to ex- 
clude her fortune of 10,000/. by the gift of this 4000^.? could he meaa 
to say my daughter is entitled now, i. e. at my death, to 2000/. with 
interest, she is entitled further to 7500/. perhaps to-morrow, by the death 
of her mother Jane, as to the whole sum, or, by Jane's appointment as 
to 5000/. of which 4500/. has been paid by me in performance of voj 
covenant — I give to her, so entitled, 4000/. payable at her age of 18 
years ; and I mean that she shall take this in full of the other sum, or 
elect : I call back the 4500/. which I had paid : I purchase the lOyOOtf. 
by 4000/. and I purchase the contingent acceleration of a part of the 
10,000/. under tlie power I have given to Jane^ whose discretion I take 
away? (Presumed satisfactions have ^one great lengths; but this is the 
first instance of satisfying, by the gift oiA.y a casual interest which 
depends upon the discretionary act of B.) An intention so understood, 
must have been tlie intention of perfect insanity* It is enough to obaerve 
upon it, that it makes the testator o£Per less, by more than half, as ao 
equivalent. 

If he meant an appoinimentf as one of the counsel for the defendants 
(^^7S] argued, hemust have looked at the power; yet it hapj^ena [^] tiuu» 

baring 
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liaving the power thus before hii^ he ht» anxiously varied the fuud, and 
has omittea tlie two witnesses required by that power. 

But the court has put a difficulty here in the way of the defendants^ 
which is inextricable^ by observing that, if the fortune given to Harriot 
by the settlement is gone from her by the will, it goes to her sister 
Prances^ which gives to that sister only 5O001. out of a different fund, 
and, by the first codicil is thrown back upon Harriot. Thus &r as to 
the will. 

By thejird codicil^ preference clearly is intended as between the tw» 
daughters, a thousand more being given to the new-bom daughter, SOl, 
a year till she arrives at fifteen, and then the full income of her fortune 
till her marriage, then she is to have her whole fortune ; yet this appa- 
rent preference is no preference at all, unless the will is pure bounty as. 
well as the codicil. 

In this codicil, too, there is a circumstance very marked, the 50001* is 
charged upon estates purchased by Capel in Monmouthshire after the 
settlement ; so that, here agaiuy the estates in that same county which 
he had made the fund for the original fortunes are avoided, and a new 
fund is called forth : could this again be inadvertency or accident ? 

The first codicil, therefore, is of no use to the defendants, but operates 
|he other way. 

As to the second codicil. — He there calls Frances his darling child^ 
%iid gives her 10,000^. in the whole. Here this question may be asked — 
if the first codicil is independent of the settlement and cumulative in its 
provisions, why should the second codicil be taken for an appointment 
cr satisfaction? On the other hand, if the second codicil is to have a 
different construction from the first, and will satisfy the settlement, it 
wiD have this effect ; it will add as the portion of Frances 50001. so as to 
make her fortune 10,000/. which is the very sum that mere benefit of 
•urvivorship gives to her by the settlement. 

It must be owned, thi^t, in the third codicil^ there is an exact coinci- 
dence in the sums between that codicil and the settlement. [^] But if 
the young ladies do not happen to marry, they are not by that codicil 
to have a shilling. Can this arrangement be a satisfiu:tion of the pa* 
rental Mt^ as uie court has so properly called a parent's dutv in pro- 
viding for a child ? By that cooicil too, if one of them should marry, 
but her husband has an estate of less than 6001. a-year, half the 10,0007. 
ia forfeited by the daughter so marrying. 

Another condition is imposed ; that, if John Hanhury dies, all the 
estate goes to Harriot^ paying 12,000^ to Frances^ so that, in this event, 
her marriage will entitle her to 12,000/. but unmarried she will have 
nothing. 

Driven from the idea of satisfying 10,000/. by 4000/. the argument 
leaps over the first and second codicil ; but supposes the 10,000^ given 
by the third codicil to have been intended as an equivalent for the 
10,000/. by the settlement. 

The difficulty is not removed by this proposition, if the 10,000/. given 
by the settlement is examined. 

Part of it is 4600/. paid by Capel^ and that sum, (together with 500/. 
more) is the subject of an appointment by the wife, and in this view, not 
amenable to the doctrine ot satisfaction. 

9000/. (out of the remaining 5500) is the wife's estate, and by the 
rule in Ct>mo(iv's case, cannot be affected bv the husband's gift. 

If the 2500/. that remains be supposed the sum in the testator's view, 
■a the object which his intention bid him satisfy, let the intention so 
ascribed be put into words, and the idea will appear so whimsical that 
^>ecial.woras must have been used by the testator to mark it, or it will 
never obtain credit* 

" You, 
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h, my dauj^hterSy are entitled, between you, to a fortune of 
U. I add m words 20,000^. so as to make your whole fortune 



« You, 
" 10,000^. 1 aaa m woros %u,uuii^. so as to make your 
*^ 90)0001. Having done this, I mean to be understood as lopping off 
« just the suin of 2506{. out of the 10,0007. proyided for 3rou by the 
** settlement, and, adding [*] the remainder of that provision to the 
** additional 20,0007, I mean to have it understood that the whole for- 
^ tune given shall be ST^SOO/: in other words, I mean to have it under- 
<< stood that every part of the 10,0007. shall be intended by the gUl I 
** have made in the will, except the 25007. though, out of that sum, 
** 5007. cannot be satisfied without an indirect countermand of the con- 
** fidence I had reposed in my wife as to her appointment of that sum." 

From the whole of the will, independent of the codicils, it is clear of 
doubt that Henrietta was not meant by the testator to be excluded from 
the 20001. 

If the will cannot have this effect, the codicils, which must be go- 
verned by the same general rule of construction, can as little exdade 
her share in it with ner after-born sister, for the reasons which have 
been adduced. 

Independent therefore of the bond, there is nothing which marks a 
satisfaction for the gift in the settlement. 

As to the bond of the son to his two sisters, this is clear, that he 
having the distinct knowledge of their claim to the benefit of the setde- 
ment, and having recited their claim to the 10,0007. gives the bond as tt 
mere security for that sum, independent of any other claim. The bond 
clearly indicates a purpose to satisfy what the father had given as tes- 
tator ; there is even an anxious exclusion of any reference to gifts m' 
any other view. 

As to acquiescence, for such a length of time, in these payments 
under the bond, without further prosecution of the original chum under 
the settlement, it should be remembered that even in 178S, they had,' 
personally, no conception of their own original claim as a fact ; but their 
brother knew it, knew their ignorance of it, never undeceived them, and' 
cannot therefore have the benefit of their non-claim resulting from a 
misconception of dieir interest, which originated partly in the negh'goioe 
of their trustees, ^d partly in his own deceit. 

Lord Chancdhr. — I cannot take notice of the private views of the 
pmrties. The bill is to raise 20007. I do not see that the [*1 daughters 
have been paid any thing : I have not either the bond or uie legacies 
before me, except in argument. It will be necessary to know more of 
the bond, whether it ever was delivered out, whether the suiiki secured 
by it was ever received, and whether any claim was ever made on ac- 
count of the 20007. 

The bond being afterwards found, a fresh application was accordingly 
made to the court ; in which it was insistea, that the bond was only 
delivered as an escrow but this was not made out in evidence. The 
cause came on to be heard during the sittings after Trinity tenn, and 
was wrgued much to the purport of the former argument, when Lord 
Chancellor was pleased to decree for the plaintifis, saying, shortly, that, 
upon considering all the cases, he could not distineuu^ the present 
frtmi them, and, therefore, he did not think the bond a satisfiiction for' 
the other provisions. (6) 

(6) D<cre0 affirmed, on re-hearing, pottea, 589. Q¥od vUt* 
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[•] John Compton, Esq. sole Executor and personal Represent- C *377 J 
alive of John Willis, deceased. ... Plaintiff. Mr. Jimice 

BuUer for the 

Thomas Collinson, Michael Collinson, Joseph Sparks, Ed- ceUor!^^ 
WARD Shewell, John Taylor Vaughan, Peter Thelluson, [and 24th] of 
Emerson Cornwall, Paul Mayllor, Charles Steynsham J^^* 
Collinson, Henry Compton, Junior, Esq. Sir Charles 
■ Cocks, Bart, and William Frye. - - Defendants. 

(Reg. Lib. 1787. A. fol. 694.) 

HTHIS bill prayed, that, afler payment and application of certain bank A feme corert 
-* annuities atter-mentioned, and other personal estate and effects of having « power, 
Jane Collinson^ at the time of lier death, in satisfaction of her debts, and "r^LJ!? to 
funeral expences, as far as the same would extend, that the remainder jj^^^'her 
if her debts might be paid out of certain copyhold estates after-men- estate : Qior. 
uoned, and the rents and profits thereof accrued since her death, pur- Whether her 
(uant to her will, the plaintiff submitting to account for what had been mrrender of 
eceived by the said John JViUu in his life-time, or by the plaintiff since J^^^ ** 
m death, saving all just allowances ; and, for that puipose, that the said f^eiunt by a 
iilates, or a competent part thereof, might be sola, and all proper par- third person to 
im join in the sale, and that the defects in the surrenders of the said indemnify hus- 
ittates,if any, might be supplied, in such manner as the court should think b^<| against 
nroper, and, that the plaintiff, or such person or persons as he should ^"^*«^5^* 
{ipoint, or who might become purchaser of the said copyhold estates ^n.] (9) 
or the purposes aforesaid, might be admitted tenants to the same, on 
ittjjrment of the usual fines and fees, and that the money arising by such 
•le, together with such rents and profits as aforesaid, might be applied 
(I payment of the remainder of the debts of Uie said Jane CoUinson, and 
be surplus, if any, paid to the plaintiff, and that all necessary directions 
aight be given for the purposes aforesaid. And the case made by the 
>ili was as follows : — 

That the said John fVillis^ deceased, in Trinity Termy 1774*, exhibited 
is bill in this court, on behalf of himself and the creditors of tlie said 
fane CoUinsony against the said Thomas CoUinsony Thomas Jekyll (since 
leceased), and tlie said Michael CoUinsony stating that in the year 1752, 
\ marriage was celebrated [*] between the said Michael Collinson and [ *378 ] 
fane Collinson^ and that articles were entered into previous thereto, for 
naking a provision for the said Janey that there was issue of the said 
oarriage one son and one daughter, namely, the said Charles Steynsham 
'JoUinson and Marian CoUinsony both then living ; that, on account of 
ome disputes which had arisen between the said Michael Collinson and 
fane Ccilinsony they had agreed to live apart, and that by indenture of 

(1) It was determined in C P., on solemn consideration of the case, sent on this oc- 
■lion, that tlie wife*s surrender was good, without her husband's joining, and without 
ny special custom for the purpose. VitU 1 Hen. Blackst. 554, &c. liie point was 
ot determined, but was compromised in Taylor v. Phiiiju, 1 Ves. 229. Vide Supple- 
lent, 119. 258. It kadf however, been decided in 1764, iluU such a surrender would not 
r good at law, George on dem« Thornbury v. , Ambler, 627. Tliat it 
'ould be effectuated in equity, in a proper case, seems evident in analogy to the decision 
I the case at freehold lands in Jiimnm v. Dmudmg, Ambler, 565* and Wright v. Lord 
Wflgon, 1 Bro. P. C. 486. (8vo. edition.) Etvide 1 Hen. Blackst 55a BramhaU v 
fal^ Ambler, 467. and 2 Eden, 220. was decided on another ground, there having be* 
wre a valid execution of tlie power by fine, which tlie Court would not suffer to be in- 
ingad by the priceding invalid attenqit. 

(2) See p. d86.|tMfra ; and Worral v. Jacob, Z Meriv. 256, &c. 
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1788. ^^^ parts, bearing date the 15th day oiJuly, 1762, the said Michad 
- _ ^ ,„ i CoUinson and Jane, his wife, agreed to live separate ; and the said Mi- 
CoMTTow ehael CoUinson covenanted with the sdd Thomas jCcilinsom and 7%o«« 
ttgak^u Jekyliy that the said Jane CoUinson should, from thenceforth, enjojto 
* CoLUMfOH . her own use, all such estates, real and personal, as should come to her 
during her coverture, or that he should become entitled to in her right; 
and Charles Bannaster (father of the said Jane CoUinson) covenanted 
with the said Michael CoUinson , to indemnify him against all such da- 
mages and expences as should be sustained by him, by means of anv 
debts or trespasses by the said Jane CoUinson contracted or committed, 
or to be contracted or committed, from the 12fh of «/iiiittary,1762. 

That the said Charles Bannaster died 17th of Auput^ 1770, ha^ 
duly made and executed his last will and testament m writing, bearing 
date the 12th of August y 1769, whereby he gave all the residue of las 
personal estate, after payment of his debts, legacies, and fUnenJ es- 
pences, to the said Jane CoUinson, his daughter, and appointed her 
•executrix ; that she proved the will, and took upon herself the ezecntioi 
thereof; that on the death of the said Charles Bannaster, diyera firediold 
and copyhold estates came to the said Jane CoUinson, and that, in ^^ 
gard the personal assets of the said Charles Bannaster, were bound \fj 
the said covenant to indenmify the said Michael CoUinson as aforesaid, it 
was agreed, that the sum of 782/. bank annuities of the year 1726, sland^ 
ing in the name of the said Charles Bannaster, and part of his penoail 
lestate, should be transferred into the names of the said Thomas Ctttm- 
son and Thomas JekyU, on the trusts therein-mentioned ; and that the 
same were transferred accordingly : 

That, in consequence of the said agreement, by indenture trisaitite^ 
[ *379 } dated the 12th day of December, 1770, and made between [•] t£e mi 
Jane CoUinson of the first part, the said Michad CoUinson di &e ieoood 
pait, and the said Thomas CoUinson and Thomas Jekt/U of the third psrti 
reciting the several matters aforesaid, it was witnessed, that it was ^ifftd 
that the said 782/. bank annuities of the year 1726, were to be tranmrred 
to the said Thomas CoUinson and Thomas JekyU, and that they and their 
lieirs, executors, Sfc. should stand possessed of the same, on the tnali 
therein-mentioned ; and the said Michael CoUinson, for himself, his heflu^ 
Sfc. agreed with the said Thomas CoUinson and Thomas JekyU, that it 
should be lawful for the said Jane CoUinson, and she was thereby i** 
powered, by deed, or writing, or will, to dispose of all or any part of the 
said 782/. as fully as if she was single and unmarried, subject to thetniili 
therein declared : 

That the said Jane CoUinson died on the 1st of September, 1782, hif- 
ing made her will, dated the 5th day of July, 1772, whereby she giie 
the said 782/. bank annuities, subject to her debts and funeral expencei, 
to tlie said John WiUis, and appointed him sole executor ; that he proved 
the skme, and undertook the executorship, and paid divers debts of the 
said Jane CoUinson : that there were some of the debts of the said CMbt 
Bannaster unpaid : that Michael CoUinson had not sustained any damage 
by means of an}' debts or trespass contracted or committed since the 
1 2th <}ay of 7y/y, 1760, and that the said original bill prayed that the s»d 
Thomas CoIUnson and Thomas JekyU might be decreed to transfer'totbe 
said John HlUisj the said 782/. bank annuities, with the dividends tfaei 
due and to grow due thereon, and that the same, when so tranelened, 
might be applied agreeable to the trusts of the said indenture of tb^ Itt 
day of December, 1770> and for the purposes in the said te8ta|rix^sip9 
directed for the benefit of the said John WiiUs^ and tbo other of^MP"' 
of the said Charles Bannaster, in such manner as the court shoiiM dJm**? 
and that the said Thomas CoUinson and Thomas JekyU m^ht^j Hit mi 
John IViUis the arrears of the said bank annuities due to testatrix al her 

death, 
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^eftlhy and Acc6iuit with him for such part of her personal estate as had 
come to their hands, and pay the same accordingly : 

That, by a decree made on the hearing of the said cause, on the ISth 
day of May, 1776, it was referred to Mr. PecheUy one [♦] of the Masters 
of this court, to taJce an account of what was due to the creditors, if any, 
of the said Jane CaHUruon^ with the usual directions, and it was ordered, 
tkat the defendants, Thomas CoUinson and Thomas Jekyliy should trans- 
ttst the said 782^. bank ihnuities, and pay the dividends arisen thereon, 
tin such transfer, to the said John Willis : 

That, in pursuance of the said decree, an advertisement was published, 
in consequence of which divers creditors came m and proved their 
wooes * 

That, before any further proceedings were had in the sltid cause, and 
olxmt March, 1779, the said John WUlis died, and the s^d suit and the 
proceedings Uierein became abated : 

That, at the time of instituting the said cause, it was apprehended that 
die aforesaid bank annuities, witii the other personal estate of the said 
Jiime CoUhuon, would have been more than sufficient for the payment of 

r debts and funeral expences ; but that it had been found otherwise : 

That, by the said indenture of the 15th of Jtdt/, 1762, the said Aft- 
' CoBinsony for himself, his heirs, Sfc. covenanted with the said 7%o- 
CoUinson and Thomas JekvUy that he Would join with the said Jane 
€kfUinson in levying a fine or nnes, recovery or recoveries, of any real 
otiiate which might come to her during her coverture, or that he should 
bo entitled to by virtue of his marriage, and in limiting the same to such 
wsm as she should appoint : 

That, by the said mdenture of the 12th day of December y 1770, the 
bM Michael Co//man for himself, S^c. covenanted with the said Thomas 
CoUinson and Thomas Jekylly that the said Jane CoUinson^ Ler heirs, S^c. 
■boHld from thenceforth enjoy, to her own use, all other tlie estates, as 
irell real as personal, of the said Charles Bannastery free from all claim of 
btm the said Michael CoUinson^ and all such other real and personal estate 
as should come to her during her coverture, and would, at all times, joia 
with her in levying any fines, recoveries, or assurances of such real 
estates, whether freehold or copyhold, and limit the same as she should 
appoint: 

[*3 That the said Jane CoUinson was in her life-time intitled to, and m 
possession of, certain copyhold lands and hereditaments, hoi den of the 
manor of Ryegate and Banstead in the county of Surry y which descended 
to her on the death of the said Charles Bannaster: 

That she surrendered the same to the uses of her will, which was 
dated the 5th of July, 1772, whereby she gave all her freehold and 
copyhold estates, subject to her debts, legacies and funeral expences, to 
the use of the said John Willis, his heirs and assigns for ever : 

That, soon afler the making of the said will, by two surrenders bear- 
ina date.the 14th and 15th of July, 1772, she surrendered the said copy- 
hold premises to the use of the said John Willis : 

That, the said Jane CoUinson, by a codicil to her said will, dated the 
26tli' of July, after taking notice tnat the said surrenders were made in 
trust for securing to the said John WUliSy payment of such sums as he 
iliofdd advance for her or on her account, she declared that, in case the 
laid copyhold estate should not be sold at her death, for the purpose of 
pisjing her debts, then that the said John WiUis should stand seised 
Aeneofy chjeurffed with all such sums as should be due from her at her 
ftarii^ or which he should pay by her order, and the fines and fees of 
bio^ttenig adtaiitted', and surrendering the ffaid estates, in trust for the 
use of die said JbA/i WHlisy his neirs and assigns for ever : 

Thati soon after the death of the said Jane CoUinson, the said John 
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Willis pvoved the said will and codicil, and entered into possession -of 
the saia copyhold estates, and procured himself to be admitted tenant 
thereof^ and continued in possession and in receipt of the rents and pro- 
fits to his death : 

That he duly made his will, bearing date the 9th day of Septemheff 
1776, and, thereby, gave the said copyhold estates to the plaintiff JoAji 
ComptoTiy and appointed him executor ; that the said Jonn WUUs de- 
parted this life March 1779, without revoking, or altering, his said wiU, 
leaving the said Henry Compton his [*] heir at law, that the plaintiff 
proved his will, that plaintin, by virtue of the two last-mentioned sur- 
renders, and the will of the said John Willis, became intitled to the ssid 
copyhold premises, subject to the pa3rment of such of the debts of the 
said Jane CoUinson as her personal estate would not extend to pay, that 
he, therefore, took possession of the said copyhold estate, and has, erer 
since, been in possession thereof. , 

The questions arising upon the above case were: 1st. Whether, bj 
reason of the said Michael CoUinson b not joining with the said Jane 
CoUinson in the said surrenders, the same were nojt ineffectual; snd 
whether any es^te or interest in the said copyhold estate passed these- 
by : or whether, on the death of the said Jane CoUinson^ the said copy- 
hold estates, did not descend to the said Charles Steynsham CoUinsWt 
her heir at law, exempt from her debts : 

2dly, Whether, in case the said surrenders were ineffisctual, the defect 
ought not to be supplied by the court, and the surrenders made good 
by the said Charles Steynsham CoUinson^ either as to the whole, or lo 
much as should be necessary to be sold to pay the said debts of Uie nid 
Jane CoUinson^ as her personal estate would not extend to pay :' 

Sdly, Whether, in case the said copyhold estates were properly sur- 
rendered by the said Jane CoUinson to the use of the said JiSm WSlis, 
the plaintiff is entitled thereto under the will of the said John JViUity by 
reason of the said copyhold estate not having been surrendered to the 
uses tbereof, and whether the same did not descend to the said Henry 
Compton the heir of the said John WUlisj 

4thly, Whether, in case the said John WiUis did not surrender the 
said copyhold estates, to the uses of his will, the defect oueht not to be 
supplied by the court, or if the same ought not to be supplied in favour 
of the plamtiff, as standing in the place of the said John Willis^ for bii 
benefit ; whether it ought not to be supplied in favour of the crediton 
of the said Jane CoUinson, and, as to so much of the said copyhold 
estates as should be found necessary to be made sale of for paymentof 
such of the [*] debts of the said Jane CoUinson as the said bank annui- 
ties and her o^er personal estate will not extend to pay« 

The case was argued the 20th of June. 

Mr. Scott and Mr. Stanley, for the plaintiff. — The question is. Whe- 
ther the surrender of the copyhold be good at law, and, if not, whether 
it ought not to be supplied here. If it had been a freehold estate, the 
fine of the wife would have bound the estate, though it might have been 
avoided by the husband ; but if the husband did not avoid it, it would 
be valid. Here, there was a covenant in the settlement, that the wife 
might dispose of her own property ; if this had been an agreement prior 
to, and in consideration oi marriage, it would have been held good in a 
court of equity. She would have then .been competent to have bound 
herself, as to those rights which the marriage gave her, against the heir 
of the husband. Thombury v. Detv, C B. ^uch. 22 Geo. 2. Wri^ 
V. Cadogan, 6 Bro. Pari. Ca. 6. Taylor v. Day, 2 Mod. 147. In Uub 
case, there was no agreement before marriage ; but there was such sn 
agreement as a court of equity will support and render valid. SeeCm 
V. CraujUy, 1 Eq. Ab. 67. Head v. Head^ 3 Atk. 295. Gilb. Eq. n. 
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152. And the husband had a consideration for entering into Tt, by the 
father's indemnity against the debts of the wife. A court of equity will 
support such a deed, as it would a deed by which the husband should 
covenant that the land should go as the wife should appoint. 

Mr. Mansfield and Mr. Harty for the heir at law. — No such attempt, 
as the present, has ever been made against an heir at law. Admittmg 
that the court could supply the surrender, there is another difficulty as 
to the wife's pbwer to make a will. Is the surrender good at law ? If 
so, they have a lesal remedy, and this bill is without foundation. But 
there is no colour for this. A surrender by a feme covert is void, like 
any other conveyance made by a feme covert. It is compared by Mr. 
Scott to a fine. It is not necessary to point out the difference. A fine 
is a record, and operates an estoppel ; nobody can defeat it but the 
husband : but a surrender is merely void. As to the other part of the 
case, nobody ever heard of a surrender being supplied, except for a 
wife, children, or creditors. [*] It never was done for a devisee. The 
testatrix neither could surrender, or make a will, in prejudice of her 
heir at law. It is true, had the covenant been made before mar- 
riage, though it had rested in agreement, it would have given her a 
power to dispose by will. Peacock v. Monky 2 Vesey, 190. Wright v. 
Holfordy Cowper, 31. That was the case of a deed, executed before 
marriage, by a lady who was of age, and had full power to dispose. 
The ground upon which it was decided was, that it was an agreement 
made with the wife when mi jurit. There was a great difference be-* 
tween that and Mrs. CoUinsotis situation ; she was a married woman, 
who had no power whatsoever to dispose, or to bind her heir, but by 
fine. The difference between an agreement before, and after marriage, 
is very great. A woman can obtain a power of disposal, only by an 
agreement before marriage, when she is sui juris. But this is not the 
case of supplying a surrender. There is a surrender, and the question 
is whether it is good or bad. It is unquestionably bad, and could not 
even be supported by a custom ; for a custom that a feme covert may 
surrender is bad. Stevens on the demise of Wise v. Ti/rrel, 2 Wils. 
1. (S) This case is the same with that, except that no custom is 
pretended. 

On the 24th of June^ being the seal day, Mr. Justice Butter gave 
judgment. 

Mr. Justice BuUer. ^^The principal question to be considered is, 
what was the effect of the deeds of separation ? 

If 1 were minutely to examine all the cases which have been deter- 
mined on articles of separation, to arrange those of much earlier times 
which I think are applicable to the subject, to compare the reasons, and 
to extract the true principle of them, it would exhaust so much time, 
that I could not deliver any opinion upon this case till the next term. 

The decree which I intend to pronounce does not require that deep 
investigation, and therefore at present 1 shall allude to cases rather than 
observe upon them. 

If it be law that, after a separation with a competent allowance by 
way of maintenance, the husband cannot be sued for the wife's f^J 
debts : if the wife may be sued alone for them (4) ; if a second husband be 
liable jointly with her for debts contracted during that separation ; if the 
articles are such a formal renunciation of marital rights, that the hus- 
band cannot seize the person of the wife, without being guilty of a 

(8) That esse seems much shaken, if not orer-niled, by the dedaion of the principal 
MM. See 1 Hen. Blackst.342, &c and Supplement to Vesey, sen. 121, 122. See, how- 
ever, George on demise TTwmbwy v. , Ambler, 627. (above referred to.) 

(4) It was settled, howerer, conU^ by MarihaU ▼. BttMen, S T. Rep. 545., which 
•vw^ruled Corbet ▼« PodnitXf 1 T. Rep. 5. 
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1788. breach of the peace ; — if all, or any of these things be law, they will 

N ■■^■■/ go a great way towards proving that, after such a sepanitioBt the wife 

CoMrrow shall be considered in all respects, except for the purpose of manying 

agaifut again, as a feme sple. (5) 

CoLUKaoK. j^n ^^gQ things have been determined, and I know no reasoa why these 

decisions should not be as religiously and as sacredly observedt as say 

judgment, in any time, bv any set of men. I believe they are founded 

m good sense, and are acuipted to the transactions, the undentanding, 

the welfare and interest of mankind. Many of them have to recommend 

them, a circumstance ordinarily of weight m judgmept. They were de- 

teimined on facts apparent on the record, and writs of error ni%ht have 

been brought upon tnem : but the reasons on which they were finindcd 

were po satisfieictory, not only to the parties who were most essentially 

interested in the event, but to the profession, that no writ of error ever 

)ias been brought. (5) 

If, in more ancient times, courts of equity have decided that the wik 
of a maQ banished (6), by statute, for ufe, might in all things act as s 
feme sole, if, in all ages, it has been held at law, that a woniaii whose 
husband is banished, or has abiured the realm, or is transported, f^T^ifi 
as a feme sole : if, because the husband lived in France^ I^ord CUcf 
Justice HoU would intend a divorce, or hold that, on the groimd sT 
)ivii^ in France alone, he was an alien enemy, and that the wife of sb 
o/i^n enemy might be charged as a feme sole ; perhaps sucb cases vay 
s4pport more modem determinations. 

whether diey will or not, or whether, all together, th^ will eatabliib 
that a woman thus separated may surrender or devise a copyhold estate^ 
are questions which must be determined in a court of law and not in s 
court of equiljr ; fmd therefore I shall deliver oo precise opiiyoa mgm 
them now. 
[ *386 ] [*] But however the law may stand upon the subject, it is abaolotehr 

necessary that it should be known before this case is disposed of: fori 
incline to think ^t if the surrender and devise be no^ good at law, the 
heir shall not be isompelled to surrender or make a title to more thap ■ 
puffiqiefit to natisfy the debts ; for the heir has equal equity at the ktfH 
with the devisee, and where the equity is equal, the law must prevaiL 

In th^ ea^ of Wright v. Cadogan (7), the heir was not d^reed to 
convey; for the legal estate was in trustees: and therefore that esis 
does not apply, even supposing that there is no distinction betweep mcb 
a covenant before marriage, and a covenant made after marriage. Oa thi 
consideration on whicl) this deed is founded, I think there b no difference 
between the cases : for the deed made on the separation, clearly wai 
founded on a good and valuable consideration, the husband being in- 
demnified from all debts which the wife may contract. (8) Fitoer v. 
Fitzer, 2 Atk. 51K 

The deed of 1770 seems to have no other object than-to enforce and 
explain the deed of 1762. 

Another question which has been argued is, what will be the effiocl sf 
th^ fiurr^nder by the wife alone, admitting that the deed of sepantioQ 
should make no alteration as to the power and condition of the wife, with 
r^fpect to her rea^ estate but that sha should still be considered in Ae 
9ai9e light as a married woman living with her huBband ? 

It has been siud that this oase is like the case of a fine levied by a 
married woman alone of a fre^old estate. 

(5) But8eejwrLoidi^^((mC Ji|8t.in.9Mr(<v. r«66,8B9k4Fi#107> lOS. 
(6} $w the vernal p«|ito|ii|ishdv^HpqaU»|lMsre|N^ 
ei teq. 

m 1 Bfo. p. C 4Bfi. octsvo e4it$Qii. 

[8} See socbfdhigly firorraffw, Jiteoi, 3 Mer|r4Bi 9^ 370^ Ac* ^^t 
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That such a fine, if not avoided by the husband, would be good, is 
undoubtedly true ; but there is a difference between a fine and a sur- 
render ; a fine, being matter of record, is an estoppel, and that is the 
reason given in the books ; but a surrender is no record, nor can enure 
by way of estoppel : however it is to be remembered that Lord Coke 
says, nullum simile quatuor pedibus curritj and whether the argument by 
analogy may not have its weight is to be considered : a surrender is the 
only mode by which [*] copyhold estates can be conveyed. If the 
husband had joined in the surrender, the' estate would have moved from 
the wife. 

TTie case of coverture is widely different from that of infancy : an infimt 
18 disabled from binding himself, except when it is for his benefit, for 
want of judgment and capacity: but a woman has not less judgment 
after marriage tlian she has before. Hob. 95. 1 Ves. 305. 

The reasons on which her privileges or disabilities are founded are her 
own interest, or the interest of her husband, or both. 

She is protected from disposing of her dWn property, without certain 
solemnities, upon the supposition that she is under the coercion of her 
husband. 

Perhaps that idea is carried full as far as the reason or truth will war- 
rant, when it is extended to all cases whilst the wife lives with the hus- 
band, and is locally under his dominion." 

That fiction has not as yet been extended to cases where tlie husband 
has renounced all controul, and where the wife, by her own desire, has 
4 separate establishment, and lives apart and totally independent of hinu 

And as to any interest of the husband*8, he has formally abandoned it, 
and does not now insist on or pretend to have any. 

Besides, afler the husband's covenant, this must be taken to be a sur- 
render with his assent : by custom, such a surrender is good, as appears 
in Moor, 123. 

But the question here is, whether, without any custonif such surrender 
be good. 

Tnat also is a legal question : it is new (9), and well deserves con» 
dderation. 

Supposing the law to' be in favour of the heir, the question in equity 
m\\ be, whether if a woman, who has a power to call for a surrender to 
a trustee for such uses as she shall appoint, neglects to call for such sur- 
render, and by that means makes a [_*'] defective appointment, in con- 
sequence of which the legal estate descends on her heir at law, such 
heir, being disinherited, shall be compelled by a court of equity to make 
a surrender in favour of a volunteer. 

But it will be time enough to decide this, when it is settled what the 
law is. 

Therefore let a case be Aiade for the opinion of the Court of Common 
Pleas, on the question whether John Wdlis took any, and what estate, 
under the surrenders, will, and codicil o^ Jane CoUinson.(\0) 

As to the husband Michael CoUinsony let the bill be dismissed with 
:osts, to be paid by the plaintiff, and he to be repaid them out of the 
Kstate. 

And as to the defendants Vaughan, Shavel, Thellusson, ComxvaU, and 
Mwlor, let the bill be dismissed with costs, to be paid by the plainti£ . 

^r, as they were made defisndants unnecessarily and by mistake, their 
costs must not be thrown on the estate, in case, after payment of debts> 
the residue shall be found to belong to the heir at law. 



i 



9) Sm, howtvsr, George on dem. Tkembtay ▼. 
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Mr. Jurtice (Reg. Lib. 1787. B. fol. 585. b.) 

MuUer for Uxd ^ ^ ' 

S'^meVrsBJ t\^^ of the points in this cause was fully discussed in the branch of it 
TVide S. C. ^"^ reported antCf vol. i. p. 63. The new matter, upon whrch it came on 
ontoi, 63. et i^ow^ was this : James BulleVi the elder brother of John Butler^ was^ 
jKMt.SHO under the same and other settlements^ entitled to the estate chained 

A pmon mak- with the 8000/. for one younger child of the marriage, subject to the 
ing a false re- life estate. The father being dead, he afterwards suffered a recovery, 
presentation ^ which he obtained a fee-simple in the lands. In June 1773, Jm 
^^hLv^ J5«^fcr applied to the plaintiff to lend him 8000/. on the security of the 
he might have 8000/. portion, for which he assigned, by indenture 29th June 177S, 
hadnoHce if the 5000/. part of the said 8000/. as a security, and [^] also entered into 
truth, it shall a bond, in the penalty of 6000/. for the same. In December 1774, John 
Und him. (1) Butler borrowed of defendant Bennet 2978/. and by an indenture re- 
^e ^ will is a .^^'^6 ^® above security to the plaintiff, and a bond to Bennet, be 
satisfaction for assigned the whole of the 8000^. as a collateral security. John Butter^ 
money secured afterwards, by indenture 11th March, 1775, conveyed all his estate and 
to be paid by effects to U)e defendant Rkkman. 

ro*™«« "Tti- James Butler (who was seised in fee), from the death of his father, and 
<let.(2; ^^^^ ^^ 1^-^ ^^^ deatli, paid the interest of the 8000/. The plaintif, 

[ * f 385 3 previous to lending the money on the securities, applied, by his solidtor, 
Mr. Hull, to James Butler, informing him of Johns application, and 
desired to be informed by him, whether the 8000/. was a subsistiog 
charge on the estate ; when James Butler declared that it was, and that 
the plaintiff might safely advance his money on the security : he aho 
afterwards apphed for, and obtained, a sum of money to pay off the 
8000/. portion ; and gave the plaintiff's solicitor notice that be would pay 
off the 3000/. at the end of six months after the notice. But James Bui- 
ler dying soon after, the money was not paid. Upon his death, his estatei 
descended on his two daughters, two of the defendants. But it did doC 
appear in evidence, that the defendants, Bennet or Rickman, had ever 
made any such application to James Butler ; though Mr. Hullj the 
plaii^tiff's solicitor, was also solicitor for Bennet. 

James had possession of the settlement, and knew of the advancemeDts 
of the father to John ; but, supposing them not to affect the gift of the 
residue, did not reveal the same to the defendants. 

Mr. Scott and Mr. Mitford now (24'th o^ June) argued for the plaintif, 
and insisted that although the provision hy the will was more than the 
8000/. the plaintiff is intitled to be paid his 3000/. and that Bennet and 
Rickman have the same claim. The provision is a provision, by settle- 
ment, of 8000/. for a child ; but the parent, foreseemg that, in various 
events, he mieht advance that child in his life-time, provides that, in such 
case, it shoula be a satisfaction for the provision by the settlement. Tliis 
' is a provision for the benefit of the persons who shall take the estate, 

[f The former editions being mis-paged, it becomes necessary to make the pveaent eor- 
respond. — Editor.] 

' (1) See Coppm. r. Femyhough, antca, 291. 297. and the cases in note (3), posCfo. But 
not where a person is called upon to give an account of the drcumstaooet of aaedier, 
and gives an honest representation^ although he is mistaken in his belief; he being un* 
der no obligation to make further enquiries. Merrewether v. Shore, 2 Cox, 124. 

(2) Vide 3.C. antea, 1 vol. 61. and the references, espedaiHj Leake w, Lemke, 10 Vcs. 
477. 489f &C. And sec IVarren v. Warren, antea, 1 voL 305., and the note and i*> 
ferencea, with r^ard to the case of presumed satisfactioii, a$ befween apamu amd ckUd, 
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and therefore may be waved bv them. James might relinquish [*] the ■ 1788* 
benefit of it ; ana his conduct has been such as to shew no intent to claim ^ , i- * 
that benefit. With full notice of his rights, he appointed a time when Pcakmit 
he would pay the money. If he were before the courts he could not be agamtt 
heard to say that he had not waved his right. By his acquiescence in MoaoAir. 
the securities, he has prevented the creditors from having the benefit of Z *t3^ 2 
a remedy against John in his life-time. This is a sanction eiven by James 
to the acts of John, But, with respect to the plaintiff, his case is to be 
supported, whatever becomes of the claims of the creditors, who are de- 
fendants. There are two points — First, Whether a general residue 
given by will is to be considered as a gift or advancement within the 
meaning of the clause' ? When the case of Rickman v. Mdrgan came on, 
that question was much agitated, and Lord Chancellor intimated a strong 
opinion against the then plaintiff, but did not decide it ; but referred it to 
the Master, in order that an account might be taken of the sums ad- 
vanced. We submit that the advancement ought not to be considered 
as a satisfaction. The question is, whether a general residue is to be 
taken as a gift, or advancement^ for the preferment of a child ? There 
is no case in the books where a residue has been taken as a satisfaction, 
though, in the cases cited in Rickman v. Morgan, a share in a residue 
has been so taken, yet a distinction has always been taken, and these 
have been called cases of performance. In Devese v. Pontet (stated by 
Mr. Finch, in his note subjoined to the case of Broton v. Dawson, Pre- 
cedents in Chancery, p. 240.) there was a covenant to leave a certain sum, 
and the gift of a share in a residue was held a performance of the cove- 
nant, because the terms of the covenant were performed; permitting the 
|MUty to take as a residue is a performance of the covenant, though the 
word leave is not in the covenant, but give or advance. It will be neces- 
sary, for the other side, to cite some case where a residue has been con- 
sidered as a satisfaction. The amount of a residue of a personal estate, 
cannot be known in less than a year, and it is a rule, with respect to the 
doctrine of satisfaction, that nothing shall be considered as such, that is 
not equally certain and beneficial as that which is secured by the cove- 
nanter; the son might be of age, and entitled instantly to the provision 
ander the settlement : yet it would be a year before tne provision made 
by the will could be known. But even supposing this point of satisfac- 
tion to be against the plaintiff, his case is still to be supported, as the 
plaintiff, knowing the proviso in favour of the [*] owner of the inherit- [ ^ f S87 ] 
ance, applied to him for infom.ation. The answer which will be set up 
to this observation is, that the brother did not know of the proviso : but 
it is clear that he did know of it, from the deed leading the uses of re- 
covery, which contained, not only a reference to it, but a state of the 
trusts, and particularly recited the proviso. He must therefore be taken, 
in this court, to have known of that proviso ; if a party knows of a deed, 
it is^ sufficient: whether he knows oi the contents of the deed or not it 
will bind him ; as was decided in the case of Coppin v. Femyhough, (ante, 
1297- )> where a mortgagee was bound by that which he might have Imown 
by using due diligence. (3) 

Mr. Simeon for Bennet the second mortgagee. — Bennet, in 1774, took* 
a mortgage of the whole 8000/. subject to Pearsons mortgage, to secure 
2958/. and his case stands in the same light as the plaintiff's, for the re- 
presentation was made to Mr. Hull, who was attorney for Bennet, as well 

(3) Lord Rede$dale*a notes state that the following cases were cited on this point : — . ; 
IhboUon V. Rhodes, 2 Vern. 554. ; Draper v. Borlace, UwL 370. ; Hwuden v. Cheyney . 
2 Vern. 150. ; Moore v. BenneU, 2 Ch. Ca. 246. ; Dundh v. JLCnt, 2 Ventr. 663, and 
1 Vera. 319. ; sxid Draper* s Company v« Yurdley, 2 Vera. 662, [Fide also Copjnn t. 
JFemjfhough, atUea, 291. 297.] 
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1788* ^ ^^' ^^ plaintiff. The gift, intended by the proviso, was such as could 
be coDftidered as an advancement, which a gift by will never is ; in order 
to be such, it must be a gift completed, or at least secured during the 
life-time ; the covenant is express', it is to be a gift in preferment of the 
M«MA». child ; nothing given by a will, which is a revocable act, can be an ad- 
vancement, or could be called for to go into hotch-pot. 

Mr. ManffieU (for other defendants in the same interest with the 
plaintiff) argued to tlie same purpose. 

Mr. MaSockSf Mr. Hardinge, and Mr. Woodeson, for the material de- 
fendants the Morgans. 

The pUuntiff bnngs his bill as a mortgagee of 3000^. part of theSOOtf. 
the answer the trustees give is, that the term is satisfied. Two questions 
arise, — 1st, Whether it is a satisfied term, which depends upon the pro- 
viso, and the quantum John Butler took as residuary legatee. This is 
admitted to be more than the 8000^. ; still they contend, on the other side, 
that it is not a satisfaction. We agree with them, it is not a performance 
of a marriage contract; but we contend that, under the rules of a court 
[ * f 388 2 of equity, it is a satisfaction. This question depends on the effect [*] of 

' the gift of the residue, and the intention of the testator : one thing ap- 
pears that SOOOl* was reckoned a sufficient provision for a younger child, 
and the proviso is that what shall be siven either in the life-time or at the 
testator's death, shall so in satisfiEu^tion. The father, by the will, gave 
the only younger son the residue of his fortune. John was the younger 
son, and as such was entitled to the 8000/. upon the death of the fiither, 
and, at the same moment, he became entiUed, under the will, to the re- 
sidue of his personal estate. The plaintiff stands^ with respect to the 

^present suit, exactly in the same light with John. Now suppose Jokm 
had filed a bill, the question would be, Whether the father nad, in his 
life-time or at the time of his death, advanced to him a sum equivalent to 
8000/.? The parties would then be to settle an account, and to see what 
JbAn had received, or what he would be entitled to under che will, and 
whatever sums he had received must be imputed to him as part of the 
8000^ The other question in the cause is a very serious one : It is how 
fiur the conduct of James shall bind his lands, after his death, and s^gsam 
by the evidence of Mr. Hull to stand thus : — If James knowingly misre- 
presented the case to HuUy it certainly must bind him ; all the cases are 
that the person misrepresenting is bound by his own misrepresentation ; 
but this goes something further (to loit) to bind the lands. If a man is 
guilty of a fraud, by which the land is affected, the misrepresentation 
will bind the land ; but if there is no fraud, the land cannot be affected. 
lijames^ therefore, gave a fair and honest answer, according to the best 
of his knowledge, and, at the time, there was no fraud, it was the duty 
of the plaintiff^s solicitor to make every enquirv, he ouffht to have made 
the trustees parties to the conveyance to the plaintiff. It was great neg- 
ligence, on his part, not to take a legal security ; he ought to have en- 
quired what Jonn Butler took under the will. The present bill is a bill 
by the plaintiff, to be relieved against the effects of his own negligence. 
Here was no fraud on the part of John, he paid the interest of the 800tf • 
during his own life, and offered to pay off the principal, which fully 
shews his opinipn on the subject, that it was a subsisting charge. Hie 
princiole the court goes upon, is by acting upon the conscience of the 
defenoaat ; if the d^endant is acting against conscience, the court will 
apply a remedy ; but there is, in this case, nothing against conscience : 
[ *S89 2 C*} we allow that James had notice of the proviso in me settlement^ but 
be did not believe the eifb by the father to be of such a nature as to be 
advancements, nor did ne know that the residue was more than the 8000/. 
lir, then, there was ne fraud, there is nothing for the court to relieve 
against, and the landoa nnot be bound. In order to impute fraud to him, 

yo» 
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you must suppose him Acquainted with the sums advaaced, with the 1788. 
fuafUum of me residue, and also with the determinations of this court, *^ -, ■_* 
that such advancements are a satisfaction ; but you never can presume Piauok 
fact, in order to impute fraud to the party. againMt 

BuUeTf J. — The case has been very wdl argued, on both sides ; I ^omqax. 
strongly incline to think it a satisfaction : but I do not chuse to go beyond 
the plamtifTs claim of the 3000/. because Mr. Simeon's client would then 
raise a very material argument, how far the conversation with //utf, as 
the agent of Bennett should be held to affect the estate oi James Butler. 
• The question of satisfaction is always a question of intention; I think 
the intention, here, is as apparent as if he had said he intended the 
residue as part of the sum included in the settlement. The proviso and 
the will must be taken together ; by a gift, at the death, must be under- 
stood agifty by 'miU ; it was to be in satisfaction, unless ihe father declared 
otherwise ; he has made no declaration whatsoever. The only question 
is, whether the plaintiff has a right to have SOOO/. raised for pa3rment of 
liis debt, out of the estate of James. It is argued, this is not to be done 
imless there is such a fraud as to affect the land, and that here was no 
Iraiid ; but James acted innocently. It brings to my mind a case tried 
before me at Guildhall, by one merchant a^nst another, for giving a 
fisUse character of a third person, by which me plaintiff was induced to 
ffive him a credit, and lost his money ; my direction to the jury was that, 
if one man tells another a falsehood by which he is injured, the deceived 
person has his remedy by an action. (4)-^Those who wish to maintain the 
oefiendant's case, argue that the defendant was a total stranger to the 
case ; which argument admits the principle, that if he was interested^ 
the declaration would bind him. — Here, the person of whom the ques- 
titon was asked, certainly had an interest ; fraud is a question of law, and 
of fact ; in cases where it is a question of &ct, it is always considered as 
H constructive fraud where the [*] party knows the truth and conceals [ *890 ] 
it, and such constructive fraud always makes the party liable. I think 
that, here, James Butler knew of the proviso and advancements, and that, 
ia this court, he was obliged to take notice of them, in &ct he had express 
notice, it is not like the case of a latter deed referring to a former one. 
The enquiry was a very proper one on the part of the plaintiff, and com« 
pleatly repels the imputation of negligence in his agent ; and the enquiry 
was, properly, made of the party immediately interested. James, at the 
ttme of Uie enquiry, had the equitable interest in the estate* and, upon 
the application, assured the plaintiff that he might safely lend his money; 
the enquiry was the most material the plaintiff could make. If James 
Butler indited the term to be in existence, he must be bound by his ad- 
mission ; he had full notice and induced the plaintiff to lend his money, 
which is a fraud that will affect the defendant s estate. The term must, 
therefore, be held to be in force to the amount of SOOOl. and the trustees 
must raise that sum (5) : and the costs, exc^t John's (who is equally 
concerned in the fraud) must be raised out or the term. 

This cause, under its former name of Richnan v. Morgan, came on 
sspin, before the Lord ChanceUor, on Thursday the 27th of November^ 
imen his Itordship decreed the gift of the residue to be a satisfaction for 
41^ 8«m secured oy the articles. (See j^o^. 394.) 



\ 



4) 9n^Haycrafi ▼. Crc^seu, 3 Esst. 92. 

5) And intemt. ItL. 
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The Earl of Mansfield, having resigned the Chief Justiceship oTEn^nd, 
Sir Lloi/d Kenton was created a Peer, by the title of Lord Kemfw^ 
Baron of GreainMon, and appointed to uiat high office : and, in the 
vacation, RicharaPepper Arden, Esq. Attorney Geneilal.. was appointed 
Master of the Rolls; Archibald Macdonald, E^. Attorney General; 
and John Scott ^ Esq. Solicitor General : the three last received the 
honour of Knighthood. 



[♦391 ] 



[*] MICHAELMAS TERM, 
29 Geo. 3. 1788. 

Edward Lord Thurlow, Lord High Chancellor, Sir Richabp 
Pepper Arden, Knight, Master of the RoUs. Sir Archibald 
Macdonald, Knight, Attorney-General. Sir John ScotTi Knigh, 
Solicitor 'General. 



One purdii 
lubttitiited for 
anotbor upon 
motion with' 
content (1) 



Matthews against Stubbs. 

(Reg. Lib. 1788. B. fol. 4.) 

A MOTION was made that one person might be substituted in die 
"^ place of another as purchaser of a lot of an estate sold before the 
Master for payment of legacies (2), and an order made, on the consent 
of the original purchaser and all the parties in the cause. 

(\ ) Although the Court was formerly satisfied merely with the consent of the |MiliM 
ana of the purchaser, a better practice was introduced by Lord Etthn C and the Court 
now will not make the order upon any consent without an affidavit that there is no under 
bargain! considering that the new purchaser might otherwise deceive the Court, bf 
giving Uie other a sum of money to stand in his place. Jtigby ▼. M'Nomaraf 6 Ves. 5 15. 
and Vatev, Davenportt ibid. 615. 

(2) The allegaUon, upon which the motion was grounded, was merely that the oae 
party was agreeable to complete his purchase and the other willing to take it at the prica 
whidi had been bidden. R. L. 



Cothay against Sydenham. [Niw. 18.] 
(Reg. Lib. 1788. A. fol. 1 II. b.) 

Q. Whe^era lyiR. and Mrs. Lee had married previous to the year 1761, and upoa 
mnmd adwd ^^^^ marriage a settlement had been made, whereby {inter ma) 

of appointment 600/. due on bond to Mrs. Lee, was assigned to the defendant Sydenham, 
under a power in trust to pay the interest thereof to Mrs. Lee during her life, for her 
pmt not know- gole and separate use, and if she died in the life-time of her husband, 
h»g.o^ ^^•?^ ^^^^ ^ P*y ^^ principal in such manner as she by deed or will (not- 
^dlbeh^to ^'thstanding her coverture) should appoint. In December 1761, Mn. 
have fucfa notice ^^^ executed a deed poll prepared by Sydenham, (who was an attorney) 
■•to affect him 

in respect of his payment of the money to the legatee of the person who had the power under a sn b a eqiw Bt 
wSL Where a feme covert disposes by will, it is necessary to produce the probate of such wiil to juati^ 
the payment of the money. 

appointing 
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appointing this SOOl.. among the younger children of the marriage. The 
money was afterwards paid in by the obligor to Sydenham^ and by him 
invested in the public funds in his own name. • IVlrs. Lee died in 1773, 
leaving her husband surviving, and after her death a will of hers appeared, 
by which she gave [♦] this 600/. to her husband absolutely — and 
under this will Sydenham paid the produce of the stock to the husband. 
Mr. Lee afterwards died insolvent, and in 1781 or 1782, the eldest of 
the younger children, attained her age of 21, soon after which she mar- 
ried the plaintiff CoMay, and then they, together with the infant younger 
children, filed their bill against Sydenham and the representatives of the 
father, claiming to be entitled to the 600/. under the deed of appoint- 
ment, and praying payment of it accordingly. Sydenham by his answer 
insisted, that he had already paid it bondjide to the father under Mrs. 
Lee*& will. The only proof of notice, in Sydenham^ of the execution of 
the deed of appointment by Mrs. Lee^ was his having been employed by 
her to prepare a draught of such a deed, which he accordingly did, but 
It did not appear he had ever heard of it afterwards, nor was it in proof 
in the cause where this deed of appointment was found, or whether Mrs. 
Lee ever delivered it to any one, or parted with the possessipn of it in 
her life-time ; but it was merely proved by the subscribing witnesses in 
the common form. 

Mr. Mansfield for the plaintiflfe argued, tliat their title under the deed 
of appointment was a very clear one, and that there was sufficient proof 
of notice in the trustee ; masmuch as a man of business who was a trus- 
tee, must be presumed to have made all due enquiries after a deed, the 
draught of which he prepared, before he had paid a sum of money, 
which was appointed by that deed, to other purposes. It was also ob- 
jected, that the defendants had not produced the probate of Mrs. Lee\ 
will, which was the ground of the defence ; that in a case depending on 
the appointment of a feme covert, by means of a will, it was necessary 
to produce the probate of the will, for although it was considered in this 
Court, only as an appointment, yet, it being a testamentary disposition, 
the probate was necessary to shew it to be the last testamentary disposi- 
tion of the appointer. 

And the Lord Chancellor thought the probate was necessary : but it 
being agreed between the parties that there was actually a probate made, 
the production of it was not insisted upon. 

The cause now stood for judgment. 

Lord Chancellor, — This case conies before me very bare of circuih- 
vtances. — Here has been found a deed, purporting to be an [♦] execution [ •SQS ] 
of the power in the settlement ; the execution of it has been proved in 
the common form, and nothing more has been proved about it : I do not 
know whence it came, or in whose hands it has been ever since it was 
made, though it is proved, duly, that there was such an execution. On 
the other hand, I know no more of the will, than that such a one was 
made, and that, in consequence of this will, the money was paid by the 
trustee, and the question is, whether the payment of the money under 
this will shall affect the trustee with a misapplication of the money. It 
is extremely clear, that, where there is a power like this, ambulatory in 
its kind, if a trustee had paid under a primdjacie title, without notice 
of any better title, he could not be charged a^n. And I have sreat 
doubt whether I can affect the trustee with notice, upon such evidence 
as this. If the question arose in one of those cases, m which questions 
o£ notice usually occur, that is of purchasers for good consideration, 
this evidence would not do. If the notice had been of a deed actually 
executed^ it certainly would do ; but this is not notice of a deed, but 
only of an intention to execute a deed : and there is no case or reasoning 
which goes so fS»r as to say, that a purchaser shall be affected by notice 

of 
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Cases Abqded and DETcnMmED 

of a deed in eoftiempUUum. This brings it to a question, whether a 
trustee shall be more e^ily affected than the owner of an estate. Now 
as to trustees, I take it, the Court Expects from a trustee, thai it^ 
sonable circumspection which a man, in conscience, ou^ht to use oa the 
occasion before trim, and, to be sure, after knowing of the dran^ of 
this deed of appointment, he might reasonably have objected to paying 
the money without further enquiry. If he had refused, somebody moit 
baye filed a bill against him, and then the Court would have seen in 
Bome manner, whether any such deed had been executed in pursuance 
of that draught. — I am now going on ground untrod in principle voU 
reasoning as well as in specie, for I know of no case in which ma cidfa 
has been imputed to a trustee, on a ground quite so slender as this ; I 
should like therefore to have some of the circumstances of this case 
made out, if they can be, more clearly before the Master, upon interro- 

§ atones to examine the parties as to the notice to the trustee of the 
eed, and of the enquiries made by him respecting it^ for to be sure, the 
trustee might very naturally expect, that whenever such a deed wti 
meant to have efiect given to it, it would be lodged in his haqds, who 
was the proper person to have the custody of it. [*] At the same time, I 
do not mean to say that if the cas6 should come back to me, without any 
further lights upon it than -I have at present, I should not affect die 
trustee. The question must turn on ^e notice ; the plaintiff's title is 
certainly efficient unless the trustee can discharge himself by a honijide 
pa3rment of the money in his hands. This he* clearly could do if he bad 
no notice of any kind of any prior appointment. — If he had notice, he 
could not. I should be glad therefore to get on the record all the dr- 
cumstances I can, that apply to this, before I determine this case whidi 
I consider as a new one. 
His Lordship therefore directed the enquiries (I) before mentioned. 



(1) The order waa, that the Master should *< inquire into the transactiom rdalif* Hr 
this deed of appointment of the 7th May 1 761 , and how and when the same wai czccttM^ 
and when the defendants, or either of them, beard of the execution thereof; the 
and defendants to be examined on interrogatories as the Master should direct, and ba 
to state the result of the inquiry to the Court*' R. L. 
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RicKMAN V, Morgan. 
(Reg. Lib. 1788. B. fol. 27. b.) 

[For a statement of this case and the arguments, vide ante vol. 1. p. 63. 

et antea, 383> 390.] 

THIS cause now came before the Court, upon the Master^s report^ 
and the question was, whether a residue bequeathed by the testator 
to his son, which, upon the statement of the Master's report, appeared 
to be considerably greater than a proTision of 800tf. charged upon the 
estate under the settlement, should be deemed a satisfaction of such 
provision. It was argued by Mr. SoUcitor-Generalf Mr. Man^Ud^ 
Mr. Lioyd^ and Mr. Mitfordy that it should not. The argumeiit was 
liitle other than a repetition of the fonner, 

(Vi Lord Jjmghb<mm^ C. distinguishes the present case ficom Famkam t. TkHHfik 
2 Atk. 215. See in FreemnrUle v. Bankes, 5 Ves. 85. Likewise Leake v. L^Mtke, 10 Vas. 
47. 489, &C. Bengough v. Walker y 15 Ves. 5o7. Various cases on satisfactioo, &c. are 
collected and arranged in Mr. Swanston's Rep. vol. i. 2*il, 222. note; andsivtile CMaof 
CfaUtBmid Y. Goldmidy to which it ii annexed, ibiU, 21 l,&c. 

10 Lord 
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Lord CkanceUor, — The question arises upon the deed of settlement,- 1788. 
hy which the estate was settled, in strict settlement, upon the name and 
i>iood of the family. The parties to the deed had it m contempltitioo, 
bj raising a term, to make a provision for the younger children. The 
two first considerations woula naturally be to secure both purposes, the 
continuance of tlie estate, in the name and blood, and the charing it to 
benefit the younger children, but this goes a step further, and the party 
here contracts to relieve this estate, in such a manner as that it shall 
descend free from the charges upon it, that is, if his fortune would en- 
able him to provide otherwise for younger children, he would relieve 
the estate from this burthen, and would applv his pecuniary [*] fortune, [ *d95 ] 
towards the provision for such youngei^hildren, in such case Uie estate 
should be discharged. He retains to himself the liberty of disposing of 
his money and lands in his life-time, and at his death, and if he nad 
thought fit, the charges in the settlement for the benefit of the children 
must have remained entire for them, had they survived, for they were 
according to the intention of the settlement, to have a provision at all 
events ; but still from a motive of getting rid, if possible, of this burthen 
upon the estate, he particularly bargains, that he would not suffer any 
advancement to go otherwise amongst the children, than in satisfaction 
of those charges upon the estate. The father had a power of declaring 
to that effect, and therefore an explanation arises from the settlement 
itself, being an agreement among the family, that no disputes should 
arise upon the intention of the father, but be prevented by his express 
declaration that such an advancement should not go in satisfaction, his 
intention to that effect might be deemed clear. This proviso seems to 
get rid of the cases upon the head of satisfaction, which have been de- 
cided upon the head of intention, as when a man has contracted to pay 
to A. at his death, a certain sum, and he does an act in discharge of 
that obligation, many questions have arisen, how far it was his intention 
to exercise his benevolence, or to apply himself in discharge of the con- 
tract. In support of the argument upon the circumstances of intention, 
the burthen of proof must lie upon those who would discharge them- 
selves of the obligation, because such a gifl is a bounty, primd Jacie^ 
and cannot be turned round but by strong circumstances of a contrary 
intention, as in the case of a bond debt. I also lay out of the question 
cases of performance ; they ultimately turn upon the head of intention: 
for if a man has done that which is apparently tantamount to what he 
covenanted to do, yet if he did not intend it as equivalent, or in per- 
formance, it would be idle for the Court to say that he meant it as such, 
therefore I have been at a great loss to make a broad and useful distinc- 
tion between satisfaction and performahce, because of the intention of 
the testator, it is consequently a performance, and if that is the very 
thing contracted to be done, it is a proof that the party under the ob- 
ligation has done it in conformity to such obligation, and is then to be 
deemed a performance, because there is no doubt of it. As to Barrett 
V. Beckfordy Lee v. D*Aranda, and Blandy v. fVhitmore, whether these 
determinations are well founded or not, [•] il tvould be idle for a court to 
decide^ xvithout considering the intention of the party ^ or to say that these 
cases exclude the idea of his intention ; for the general rule of construc- 
tion was that the act was done in performance of the obligation, by 
which the party had bound himself. Either in Blandy v. Whitmore, or 
some of those cases, much stress has been laid upon the word leave» and 
the question was, whether the circumstance of the party suffering his 
estate to fall into the haUd to which the law would give it did not come 
under the proper sense of the word leave, the very thing the party had 
contracted to do ; and the same sort of argument was much used in Lee 
and D'Aranda, and it is sufficient to warrant me in saying, how material 

an 



[*896] 




RicncAN 

againtt 

MOEOAK. 



[•sw] 



Cases Argued and Determined 

an ingredient in such a case as this, is the intention of the testator, 
which is not to be denied, unless something appears in the will to shew 
he meant otherwise ; It must there/ore proceed entirely upon the intention. 
The clauses in the deed exclude botn species of ar^ment, and leave 
the conclusion to be drawn from them, to rest upon the intention, with- 
out any express declaration of the testator, and the whole of the argu- 
ment goes to this point, whether the party who has been benefited to a 
greater extent under the will than he would have been under the deed, 
by reason of the charge upon the real estate, should still keep up that 
charge upon the estate, contrary to the intention of the party. Had a 
legacy been given to the amount of 8000/. but not payable till twelve 
months afterwards, it would still have been a satisfaction, because a 
specific sum. It is said the thing here to be given ought to have beeQ 
a sum of money, and consequently no other Aing, however valuable, as 
a chose in action or any thing to be reduced into possession, could be a 
satisfaction. It would be too idle to contend that a bond not payable at 
the actual moment of the testator's death, or stock to the amount of 
50,000/. or any other large sum, should not be a satisfaction, because it 
could not be immediately transferred into the hands of the son. But 
supposing there was a residue of 100,000/. and 500/. cash, and the rest 
in various other articles outstanding, then the question would be, 
whether, in point of fact, he had advanced his son, without his taking 
the 8000/. It would be ridiculous to insist, that residue would not have 
been a satisfaction for the 8000/. ; it is strange to say, that the gift of 
the whole residue being uncertain, shall not be a satisfaction, when a 
moiety of that very residue, given as a legacy, will. Shall that half be 
deemed a performance of the covenant, [*] but a gift of the whole shaU 
not? A pomthas been made, that if this residue is a satisfaction, suppose 
the infant was bound to take it as an advancement* he might wait many 
years for it ; that various difficulties might occur, before it would be as- 
certained : but that dilemma never can arise, for on the contrary upon 
an estate incumbered in the manner this is by the settlement, tlie first 
fund would be 8000/. charged upon the estate, and that he must have at 
all events,— -but what then? Supposing the personal fund is afterwards 
got in, and the infant insists upon having that fund, then the question 
would be, whether he is to retain both funds, or give up the charge 
upon the estate so as to discharge its incumbrances, whenever the per- 
sonal fund shall be found to be to that extent, it is not material to con- 
sider what would be the effect of that residue, for I consider it as a con- 
tingent legacy, given upon the event of the motlier's marrying in the 
son's life-time, as an executory devise in favour of the younger children, 
and consequently in the same view as a discharge of the 8000/. The 
same reasoning applies to the gift being available, but not actually paid 
in, and, according to my construction of the clause, the Master's report 
has determined this point ; the result of his enquiry being, that the sum 
of money acquired by the residuary bequest, is greater than the sum 
of 8000/. The clause might have been more precisely worded, so as 
not to have left a doubt : as it now stands, it would be too much to give 
fosts. 
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PbrRY againsl MaRSTON. [U 8c 21 Nov. & 9 Dec.l ' {See an accurate 

caiie. 2 Cox,S05. 
(Reg. Lib. 1788. B. tbl. 123.) £t vide Cooper, 

. Ca. Ch. 164,&o. 
and the noCCi] 

A PPEAL from a Decree of Redemption at the RoUs: (1) If a mortgagee 

admits himself 

The facts (2) appeared to be that a surrender was made by Perty the to have no other 
mortgagor, to Marston in mortgage, the reconveyance to be to such **f*^ jji*^|. 
uses as Perry should direct, or to Perry himself in fee. Ae Court wiU 

There was a subsequent surrender from Perry to the use of himself |^ ;„ ^e moru 
for life, remainder to his wife (Marston a sister) for life, remainder to gagor to redeem 
Marston in fee, subject to the trusts of the former conveyance. after so yean ; 

[•] Under these conveyances Perry enjoyed the estate witliout paying ^^^ ^ *^y *"• 
any interest, till the year 1751, when he died; and, after his death, ^^^^^^ 
^ Elizabeth his wife enjoyed in like manner during her life. In the year bett^tiUe. 
1751, upon the decease of the husband, part of the premises were r «393 n 

8old» 

(1) Reg. Lib. 1784. B. fol. 694. b. It appears that in this case several witnesses 
pfloved a clear and unequivocal acknowledgment by the mortgagee, that he considered 
the mortgage as a subsisting one. and had his accounts ready. See a copy of the depo- 
iition», and the observations of Sir T, Piumer, V. C. on this case, in Reeki v. PattUihwai£e, 
Cooper, Ch. Ca. 164, 165, &c. 170. 172. See also the principal case stated in Whiting 
V. WkUe, S Cox, Rep. 295, &c. &c. S. C. Coop. Ca. Ch. 1. 

(2) The facta are so inaccurately and defectively stated, that they require an exposition 
from Keg. Lib. From the entry under the original decree, which was pronounced in 
1785 (and is in R. L. 1784. B. foL 694, b. &c.) it appears (inter aUa) that one 
JotephFerty, senior, on the 5th July, 1 757, surrendered the premises m question to his own 
laae for hfe, remainder, to Margaret Perry, (the mother of the jduintiff,) and W. £. their 
egeeutort, i^,foT a term of 1000 years, remainder to Joseph Perry, junior, (nephew of the 
said Joteph Perry, the sulrenderer, and father to the plaintiff), his heirs and assigns for 
ever, m^t to the payment ofSOL to the said Margaret Perry, (the mother of the plaintiff) 

^ vrithin twelve monthe next after the death o/* Joseph Perry, senior, without interest ; and also 
€Ol. to the said W. £. within the Uke tvne, and interest, u^ton which payments being made 
She said term was to sink into the inheritance. 

J. p. senior, having been accordingly admitted, he and his n^iAnr; Joseph Perry, junior, 

(who- had also been admitted,) and Margaret, his wife, (they being the father and mother 

.t>f the plaintiff), on the 4th August, 1741, surrendered the premises to the use of John 

Marston, his heirs and assigns, for ever ; ** subject to the trusts mentioned in the said 

latt-menlioned surrender,** and subject to a proviso upon re-payment of 802. and interest 

-for the said /. Marston, to surrender the premises as J. P. senior, should by will or deed 

appoint, and in default thereof to the said J. P. senior, his heirs and aarigns for ever. 

Marston having been admitted, J. P. seniort, and EUsabeth his wife, on the 7th De m Mbe i, 

1 74 1 , surrendered the premises to the use of J, P, senior, the surrender fdr lilW, retnaliBkr 

to EUtubeth for life, remainder to J. Mantton, the mortgagee, his heirs and assigm fait 

toer, ** subject to the trusts and conditio /a mentioned in the last raited surrenders ;*' 

[fNecmtfi^ the surrender of tite 5th July, 1737,] and the said J. P. aenior, EUaabeth bis 

wii^, and the defendant, were accordingly admitted. 

J. P. senior, died without issue, and intestate, leaving Elizabeth his widow, and /. P. 
Jnnidr (the plaintiff's father), his nephew and heir-at-law. 

ESaubelh died in 1731, and the Bill alleged, that after her death, J. Manion enwid 
into possession as mortgagee, till his death in 1705, when the defendant, his perwiud 
jrcprcsentatlve and eldest son, and heir-ar-law, fdok possession of the premises, ahd k<pt 
the aame, &c. 

The Bill contained the usual allegations as to J*. Af . the original, mortgagee, and the 
dcftftdant, having kept accounts as mortgagees, and having received more iIma aufflci«iit 
to answer what mig^t be due on account of the mor^^age monies, 4c.. &c and it then 

rftd for » radtfmptioo. Stc, in the tisual manner. The answer (inter aUa) slated, tiMI 
P. ■— iO, intcroMrried with ERxcAeih Marston, widow, the mother of the d ac J i i tA 
< Mf y pgt% aadthtgnwiMthtrortbfedcfoichuUi and t^ diA^MiMU btHlH* ^SomxltL 
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• 

1788. so'^ (^)> ^^^ Elizabeth joined in the conveyance. She dying soon sfter, 
^ - ^ „ -»• Marston took possession and held the same without any account to 1765, 

PxRRT and from thence to 1779 no act was before the Court to show under 

against what title the defendant held. 
Marston. The bill being filed in 1776, the first answer came in 24 Affl^, 1780, 

by which the defendant denied that he held as mortgagee, and claimed 
to hold by title under the second deed. In the same year, 1780, the 
conversation passed which was ronsidered as a declaration that Marston 
held only as a mortgagee. It was a conversation between the plaintiff's 
son and the defendant, in which the defendant asked the plaintiff's sod, 
why his father did not pay the money. To which he answered, be- 
cause he was so poor he could not pay it ; to this the reply of the de- 
fendant was, that he was ready to settle the matter without suiu Ad 
amended bill was afterwards filed, mid the cause was heard at the Rotti, 
when, the above evidence being read, His Honor (Sir Lloyd Kenyon) 
said, that evidence arising after the commencement of toe suit wu 
alwa}s suspicious, but he thought this had such weight that he must 
decree a redemption. 

Upon an appeal it came on this day before the Lord Chancdlor. 
m.t» Solicitor General for the appellant, urged the improbability of the 
evidence of the conversation wliich had passed with a near relative of 
the plaintiff's, and was under very supicious circumstances ; it might 
have been put in issue by the amended bill, but the plaintiff had not 
done so. Many acts of ownership had been excrcisea by the defend- 
ants for a great length of time, whilst the plaintiff had stood by ; but 
now that the land was improved by building upon it, they had filed 
this bill to redeem ; which, on the ground of their acquiescence, thej 
ought not to be permitted to do. 

Mr. Selxjoyn and Mr. Johnson for the respondents, contended on the 

consideration of that marriage, the said J. P. agreed that the premises should afterwards 
-be surrendered and settled to the use of ./. P, senior for life, remainder to Eiizabrtk his 
wife for life, remainder to J. M, junior, deceased, " subject to the charges mentioited in thf 
turrender of 1737;*' for the defendant said, *Uiat in December, 1741, J. P. senior, and 
Elizabeth his wife, at a special manor court, surrendered the premises to tbe use of /. P- 
senior, for life, remainder to Eliznbith for life,<witli remainder to the said John Manteti 
(the mortgagee) in fee, subject to llie trusis, conditions^ and agreements, sjtecified in a sur- 
render from the said J. P. a7id others, dated the 4th of August then last, to the use tf the 
said J. Marston, deceased. But the deft ndaiit insisted, that by the trusts, conditionst snd 
agreements in the last surrender mentioned, it was meant and intended that the said 
J. Marston should thereafter take tlie said premises to himself in fee absolutely, subJMt 
to the several estates for life of tlie said Josej'h Perry and Eiizabcth his wife therdn, upc* 
paying the several sums of money charged thereon by the surrender of the 5th July, 1757, 
and for that, at the same court, on the 7Ui DccemlM^r, 1741, said J. P. senior, and EBm' 
heth his wife were admitted, and the said J. M. was rc<adiuitted to the premises to hold to 
the said J, P. senior, and his wife, for their respective lives, with remainder to the wi 
J. M. in fee, subject as aforesaid, ^nd that tliere was a fine then paid of 51. 5s* for lod) 
admission ; so that the said deceased J. Marston, by such lasl'mentioned admission, consent^ 
that the said J. P. and Elizabeth Jiis wife shoidd each of them have a life estate in thepfC 
mises, jrrior to his interest (herein, which they before such admission had not. The defewUnt 
also stated, that J. M. did not receive any monies of J, P. senior, or Elizabeth his wife, 
either fbr principal or interest of the 80/. mortgage monies ; and that upon the doA of 
the said Elizabeth, J, il/iarj/on, .Uie defendant's father, entered upon the posaessioo, sod 
receipt of the rents, &c. as his own right and inheritance, and ?iot as mortgagee, t^^ 
bill falsely suggested ; and that he always considered tliu premises as his own abaohite 
property, andhad paid off the charges of 50/. and 60L above-mentioned, with isteM^ 
due thereon. He also stated that the rents, in 1741, wer^ very small and inoonaidenbl^ 
and the premises ruinous and out of repair; and that, in 1750, the said Elimih^lk, to0^ 
ther with the said J. Marston, and Mary his wife, for a valuable «oniidei«lion, abtohpicly 
^^Id and surrendCTed to one J, Prouii 50 square yiirdt, or tl^ereobouti* pvt «( ib^fR' 
jmkes; and that the said J. PnmiU and his representativesji e]^02e4 ^ wmJ^j/li^ 
jfj^m ojc interruption, &c &c. And the defendant, by his furtfavc 9aifmm% ^^AJHI^^ 
. jpnaH length of time during which be and bit father bad )been in po9Mfa9% m^A,^ ^ 
. . ^$ Wh'er matters in bar to all the relief prayed by th« bilL R. L. 

. (3) MarstdVi was a party to this sale. R. L. ' ^ i 

.:.; ^ ' strength 
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strength of the conversation, and that the delay had been [*] occasioned 1 788. 
bj the poverty of the parties who had not wherewith to get an attorney Va»^ n,,/ 
tq prosecute Uieir claim. PEHkv 

Lord Chancellor. — I take it that a man taking notice by a wil]» or any ngaintt 
other deliberate act, wherein he recites that he is a mortgagee (4?), either Ma»sto.v. 
of those circumstances will take the case out of the rule Uiat a mortgagor C *S^ ] 
shall not redeem after 20 years. His Lordship then recapitulated the 
circumstances, and said the second conveyance must have been in con- 
sequence of a new agreement, not a mode of keeping up the mortgage ; 
as otherwise Marston would have got the equity of redemption for no- 
thing, and the Perrys would have estates for life, subject to the mort- 
gage money, which was more than they were worth : the words *' sub- 
ject to the trusts*' must therefore mean << subject to the life estates of 
the Perrys** Then, if it is considered as matter ef title, the rule does 
not apply. If Marston had been the surrenderor (which he ought to 
have been) it could not have been contended that a conversation should 
defeat a clear act. Then there is evidence of a clear possession in the 
Perrys ; Elizabeth was a second wife, and mother to Marston. After 
her oeath the Marstons took the estate, and treated it as their own. The 
only pretence the Perrys make for standing by is, that they had not 
money to redeem, but they were more likely to redeem then than now ; 
therefore I am of opinion that the surrender is an instrument of title ; if 
it had only rested on the rule, I should have held that, if a party will 
admit that he is only a mortgagee, he is bound by such admission. 

Decree reversed, and bill dismissed with costs. (5) 

(4) Ord ▼. Smith, S Eq. Ca. Ab. 600. from select Ca. Ch. 9. 

(5) It seems to appear from Ueg. Lib. %Lt suprd, that this decision was founded on the 
particular circumstances of the case, that in fact there had been annbtdute surrender of the 
pramiaes, which had extinguished the mortgage. See also fFhiting ▼. IT kite, 2 Cox, 290. 
500, &c. and I Cooper, Ca. Ch. 1. Reeks t. Pottlethwaite was of a different descriptioD. 

r, Ca. Ch. 161. 



Williams against Whinyates. Lincoln $ I'm 

(Reg. Lib. 1788. B. fol. 67.) ^'^' ^ ^"'' 

THIS bill was filed by the creditors of Thomas Whinyates against his [Esutesdevi»ed 

widow, who had, since his decease, become of unsound mind. away from the 

The testator by his will, devised to his wife all his real and personal heir, and 

estate, and appointed her executrix of his will, and charged all his real charged with 

and personal estate with the payment of his debts. S^^oXed 

[*] After his death, his widow, the defendant, proved his will, pos- ^^ j^ ^^ij j„ ^j^ 

wemed his personal estate, entered on the real, and sold part of it, and of the personal 

then became insane. estate, where 

The heir-at-law was in the East Indies. the devisee H-a^ 




f e«t«te, and the rents and profits of the real estate J should not be suifl- 
dent to pay the debts. (2) 

(I) fkmper Lord Rede$dale, C. 1 Scliotdes & Lefhjy, 240, S41. TTi^ repOTttr tbttv 
jtiiltmnlifiiiii In referring to the principal case, »§ the one aUuded to by hit LdRiihip. It 
ttj^mtt here, that thg heir wa$ not entitled to the turptui, and tiait he htA primijhele u^-^ 
tftt# wiilcwr, the main question here reiaOng i» the insane devUet. 

(§} Aflil ill tochcaie^ and if thefpeeialty cfMton ihoiUd odMust taaj part of tlirfMr* 
Mi mmt in ptLjmett &r their dibfa, fab LordAAp dedaMii tlM tta« stefllr aMMCt 
iMHJiaw ■ TniiiW lamr a ilfllit tn nfiiit ia thffr plactf amloerive m ^B tt uH ok pn tanUr jtt 
rftfia Biiai# to ariaa froio the lale of the real mmmi B^lk 
^^ U 2 
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[12th May, and • 

23d/ 24th. 26th ^^^ agatJisl Mackreth and Others. 

JVm7. 178T, aud 

7th, 8th, and Pixt anainst Mackreth and Others. 

llthDtfc.1788.] ^ 

&J?of ^e '• (R«g- ^'b. 1788. A. fol. 64.) 

Judgment, 

vol. ii. 520. nnHIS cause came on by appeal from the Rolls. 

Harffrave, •*- 

Jurid. Arg.453. The original bill was filed in 1781, by the plainUfl^ James Fax, Esq. 

P^C *258! ^^ against Robert Mackreth, John Dawes, and John Bavnes Garforth, Esqii. 

4)ctavo ed.] ^^^ supplemental bill was by William Morton Pitt, Esq. and Jamts 

A trustee for Farrer, trustees of the estate and effects of James Fox, against the same 

the sale of defendants, to have the benefit of the former suit, 

^estates, for The material part of the prayer of the original bill was, that the sale 

payment of of the plaintiff's estates in the county of Surry, made to Thomas Pflg«» 

^h^Md^** ^^' ^^^'^ might be declared to have been made in trust for the plaintiff, and 

himself, by ^^^^ Mackreth and Dawes might be declared to be accountable to the 

taking undue plaintiff for what the estates were sold for to Page ; and also for accounts 

advantage of of what was due to the defendants Mackreth and Dawes, and upon what 

the conndence securities ; and that they might be decreed to deliver up the securities, the 

r^*S^/"ntS' P'^'"^*^ offering that they should be at liberty to retain, respectively, 

and previous to ®"^ of the purchase-monies of the estates, what should be found justly 

the completion due to them from the plaintiff, and an account of monies due to the 

of the contract, defendants, on account of annuities granted by the plaintiff to tbe 

sold them at a defendants, the plaintiff offering that the defendant should be at libertj 

**^?**'y dcCTedl ^^ retain the sum found due out of the said purchase monies, 

^be a trustee [*] ^he circumstances of the case made against the principal 

for the original 

vendor as to the sums produced by such s(x:onu sale. ( I ) 

r *401 1 n ^ 8ec particularly upon this case, and upon the principle in sucli instances, /icr Lovd 

FAdon C. in ex jmrte Lncey, 6 Vea, 626, 627. LisUr v. Luter, ibid. 631. £x ptrte 
Jatnes, 8 Ves. 337. 345. 348, &c. 352, 353. 2 Schoales & Lefroy, 669. Cola^- 
Trccolhick, 9 Ves. 246. 247, &c. Ex jwrte Bejuiet, 10 Ves. 385, &c. 394, &c lUmdtB 
V. Erringtoiiy 425, &c. In Parkes \. White, 11 Ves. 226. Sandenofir. WmUtety 13 Vo. 
601. Dotvncs v. Grazfbrook, 3 Meriv. 2(X). 207, 208, &c. See also Crowe ▼. Ballari. 
/MS/, vol. iii. 117. Hie principle that a trustee for sale can never be permitted to recain 
any benefit as a purchaser of trust property <* was rslabiis/ied long brfore** the prinof^ 
case of *• Fox v. Mackreth,'* (see 9 Ves. 247., and U'heljHtale v. CooksMh 1 Ves. 9. A 
supplement, 19.); but it was so distinctly recogni.«<ed by this much considered and 
repeated decision, that the case iuteif has always been iield a leading one. The abo«« 
authprities clearly show the principle to be founded on the obvious conflict that mvA 
always exist id such instances between a trustee's duly and his interest. His duty ais 
vendor requires him to obtain tlie largest price be can obtain for the property; aft 
purchaser, he must desire to give the least ; and the arguments from his possible and 
probable knowledge of various particulars unknown to others, &c. are innumnable 
The principle is clearly established, and well guarded as above : but there is no pstHii^ 
law that a person, who is a trustee for sale, shall, in tio case, be a purchaser. If ki 
thoroughly diveU himself of that character, and enter into a new, dear^ and distimet coo- 
tract with the cestui que trust, that person having the fullest information on every jn^^t 
and the sole management of the transaction, such a contract wall be allowed to snbii^ 
Vide in 6 Ves. 626. Coles v. Trecothick, 9 Ves. S34. Morte v. B^ai, 12 Yea. 355., and 
the above authorities jiassim: especially 3 Meriv. 208. The partiet are noi Imw rf O 
yfAow that a trustee has made advantami under any such improper purcfaaae as above; vAick 
doctrine baa been attributed to Lord Xoti^AAeroiigA in his deckioo of Wkieke&Ss i. Xa** 
rente, 3 Vee. 740. Tbe very fact of the purchase enables them to ekdr on iha untiiw* 
consideration, whether they will take back the jjiroperty or noC, after % fla or alksr- 
.:fhM,. Vide 6 Ves. 627. fVhelpdale v. Cooksen, Supplement Co Vci. sen. la a V» 
353; and liie other references jHUiifu. . , 

dcfeii&btii 
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"defendants, Maekreth and Datoes, as taken from the bill, answer, and eri- 1788* 
<lence, appear to be these. ^ \ ■- ^ 

That the plaintiff Fox, being seised in tail of ^an estate at Hordetf and Fox 

elsewhere, in the county of Surry, subject to an estate for life, in some against^, 
parts thereof, to his mother for her jointure in lieu of dower, and like- Mackrbth.. 
wise seised or possessed of copyhold and leasehold estates in the same 
county, and also entitled to several other estates in expectancy or for 
life only, had before he came of age embarked in a very expensive 
course of life, and was reduced to great distresses, and, under these cir- 
cumstances, had procured money by granting annuities, and engaging 
hfs friends who were of age, in bonds and judgments, for securing the 
payment of them, that his friends being acquainted with his situation, 
proposed that, as soon as might be afler he should attain his age of 
21 years, he should suffer a recovery of the Surry estate, which, or 
a competent part thereof, should be conveyed to trustees to be sold for 
the payment of his debts, and redeeming the annuities for which he, and 
his mends on his behalf, had engaged ; that he attained his age of 21 
in the month of August 1777, and was very soon afterwards (in the latter 
«nd of that or beginning of the next month) introduced to the defendant 
Mackrethy (who usually supplied young men of fortune with money in 
their distresses,) and, on account of the plaintiff's inability to make a se- 
' curity by mortgage, as a recovery could not be suffered till Michaelmas 
term, it was agreed, that the defendants, Maekreth and Daxoes, should 
supply the plaintiff with the sum of 5100/. upon the plaintiff's granting 
' two annuities of 5001. and 350/. each for his life. That Datves on the 
^Sd of September advanced the 5100/. for which the following securities 
were executed. A bond of that date by the plaintiff, in the penal sum 
-of 6000/. for securing to the defendant Dawes an annuity of 5001. for 
the life of the plaintiff, a warrant of attorney of even date to confess 
judgment on the said bond, and an indenture tripartite^ between the 
plaintiff of the 1st part, Daxves of the 2d part, and Garforth of the 3d 
part, whereby lands in the county of York, of which the plaintiff was 
seised for life were conveyed to Garforth, for securing the payment of 
the annuity of 500/. to Dawes. The annuity of 350/. was secured by a 
similar bond of the same date, warrant of attorney to confess judgment 
thereon, and a similar conveyance of the same lands to Garforth^ [•] for [ ♦402 J 
better securing the same. In the annuity of 500/. Maekreth, in his 
answer, admitted he was interested with Dawes, but denied that he was 
so in that of 350/. In Miehaelmas term 1777, a recovery was suffered 
of the freehold part of the Surru estates, by which they were vested 
^subject to the mother's estate for life in a part thereof) in Oliver Farrer, 
in trust to convey the same in such manner as the plaintiff should direct. 
Mr. Farrer, having agreed to act as a trustee for the purpose of selling 
the same and discharging tlie debts, together with and under the direction 
of two of the plaintiff s friends, (which appear to have been Lord Ligonier 
and Lord Grantley,) if they could be prevailed upon to accept the trust. 
In December, 1777, the plaintiff being threatenea with an arrest for the 
«iim of 2000/. by the holder of bills of exchange drawn by the plain- 
tiff while aX Paris, applied to the defendant Maekreth, who agreed to 
lend the plaintiff 3000/. on mortgage of the <Sur?^ estates ; upon which 
mortgage deedb, dated 22d and 23d of this month, were accordingly 
|nrepared and executed. At the time of the execution of these deeds, 
Jt was proposed that defendant Maekreth should be a trustee with 
farrer^ for payment of the debts and redeeming the annuities, when the 
defendant Maekreth propbsed the defendant Dawes for that purpose, as 
being, from the course of his business, well acquainted with many of the 
penons who had purchased the plaintiff's other annuities, and could 
'"^ in purchasing them at a cheaper rate than Mr. Farrer; which was 

U 3 assented 
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1788. . assented to by the plaintiff, upon an assurance that nothing should be 

^ -\ ,_ ^ done without Mr. Farrer being consulted, and approving lbere<if. b 

Fox the same month the plAintiff* delivered to the defendant Maekretk a 

u^ainsi particular or rental of the estate in Surry, made by Thomas Jackwum, 

MACKKinr. [jy which it appeared, that the rents of the houses, and cottages oa the 
premises, amounted to 283/. Is. and those of the land^ to 979/. lif. 
(subject to the mother's jointure, which was stated at 24(V. a year), and 
the timber was valued in the rental at at 4000/., and the whole was valued 
at 45,000/. It was also in evidence, that Mackreth sent down a man, 
of the name of Hampton^ to view the estate, who was there a week, but 
what valuation he made, or whether the same was communicated to 
Mackreth^ did not appear. A trust deed was prepared by GarfarA^ re- 
citing the mortgage, by which the estates were conveyed to Mackreth and 

[ *403 ] Daxioesy (subject to Mackreth' % mortgage and the annuity to [*3 J!^fl»«i) 
in trust to sell or mortgage the same, and to pay the debts and redeem 
the annuities granted by the plaintiff. These deeds being sent to Mr. 
Farrer J he made some objections thereto, on account of the sums ad- 
vanced as the prices of the annuities not being scheduled as gross sums 
carrying interest at 5 per cenLf and also on account of tlie trustees beiqg 
empowered to sell or mortgage the estates without the intervention H 
Mr. Fox* And it being afterwards agreed, that Mackreth should pay 
off DaxueSf and advance some further sums, a deed poll was prepared, 
calculated for execution on the 16th January 1778, and endorsed co 
the mortgage deed, to secure such further sum of 7000/. (consistiBg of 
5100/. the consideration money for the annuities granted by the plaintiff 
to Datoesy with 212/. 10s. interest thereon, for the quarter's arrear doe 
23d December 1777, (but which was not paid by Maqkreth to DatuesntxSL 
16th July 1778) and 51/. 14j. 9id, 23 days' arrear of the said anDuities 
from ^Sa December to said 16th Jayiuary^ and 1685/. \5s* 2id. paid to ibe 
plaintiff on that 16th January 1778, a new trust deed was also prepared, 
m which this deed poll was recited, and the 3000/. and 7000/. made the 
first charges on the estates. Ou the 16th January 1778, the plaintiff 
Fox and tlie defendant Mackreth dined together at tlie house of the 
defendant Carforth, for the purpose of executing these deeds, and, 
after dinner, and before the plaintiff had executed the deeds, a coowt- 
ation arose, in which it was proposed that the defendant Mackreth 
should become the purchaser of the estate, and Jachman*8 valuaticn of 
45,000/. was mentioned by the plaintiff as a fair price, which was ob- 
jected to by Mackrelhy considering the value put thereby upon the 
Louses and lands ; upon which the defendant made a calculation of the 
houses at fourteen years' purchase, and the lands at thirty, together 
with the household furniture, valued at 500/. and the timber at 400QL 
(on which last two articles they agreed) amounting to 37,853/. 14f.; the 
plaintiff afterwards offered to sell the estates to the defeodast for forty- 
two thousand pounda, upon which the defenda:;t said, he would split the 
difference, and give 39,500/. for tlie same, but would not give nuice, and 
the plaintiff not agreeing to accept the terms, the trust deeds w^re thea 
executed by the pkintiff. After the deeds were executed the convctt- 
atioQ wa& renewed, and the plaintiff expressing some concern with m- 

[ *404 ] sp^ict to, his mother's jointure, in case he should accept [*] the dsfaad* 
ant's terms» tha defeodant offered the 39,500/. and to subject htnuelf to 
the payment of the plaintiff^s mother's jointure, in case she ahould mtm* 
vi«e nun ^ u|)on which the parties agreed, and the defendant Gcu/wrA 
(vho^ had been absent during the gi?eatest part of the treaty) was cdM 
in, and drew up a memorandum of such agreement, by which the maoBf 
was to be paid on or before the 25th of March next, till which time IM 
ptaiotiff was to receivo tlie rents and profits, and then convey tfa« acHf 
to the plaintiff,, and about 12 o'clock at ajght, tUb aemonndHm m 

signed 
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signed by the plaintiff, upon which the trust deed was cancelled. On. . 1788. 
the 28th of the same month, articles for the purchase were executed^ \ — y ■/ 
by both parti^d. On the ^4th April following, the plaintiff, and Anna iFox . 

PoXf his mother, on the 2d of May, executed conveyances of the estates -/^***^ ' 
to the defendant, in consideration of 39,500/. ; 1 1 ,097/. of which was re- Mackreih. 
tained by the defendant, in payment of the above mortgage of 3000/. 
the 7000e. secured by the deed poll, and some other suras charged by 
the defendant, as advanced to the plaintiff, and the defendant gave the 
plaintiff, as a security for the residue, being 28,408/. a common account* 
able receipt ; and afterwards, on the objection of the plaintiff to this as^ 
the only security for the money, the defendant wrote on the same 
piece of paper, which contained the said accountable receipt, the fol- 
lowing charge : " 25th April 1773, 1 do hereby cliarge all my estates in 
the coimty of Surri/ with the payment of the above sum of 28,403/. and 
interest." At the time of signing the above, the defendant had no 
estates in the county of Surry, but those purchased by him of the plain- 
tiff. And the defendant gave to the plaintiff no other security for the 
residue of the money than the receipt and charge. In the interval be- 
tween the execution of the articles and that of the conveyances, Mac- 
kreth had treated with Thomas Page, Esq. for the sale of the whole of 
the said estate, and on the 21st March, Mr. Pa^e agreed to give 50,500/. 
for the same, but no article was entered into hetwecn him and the de- 
fendant till the 30th April following, immediately after. Page was let 
into possession, and was to receive the rents and profits from Lady-day 
thai last. The treaty with Page, was totally unknown to the plaintiff,. 
wbto he executed the conveyance to the defendant. The plaintiff drew 
upon the defendant for several sums, on account of the purchase money, 
and in 0(:fo6er, 1778, having sent for an, account, the defendant drew 
one out by which he made a balance remaining in his [•] hands of [ ♦405 J 
T7iL 18«. 9(/., but admitted in his answer that he had therein charged 
monies unpaid, as the supposed amount of two annuities and the arrears 
thereof then unredeemed, and that afterwards, in May 1781, having then 
settled the said annuities, he sent the plaintiff another account, in which he 
made the balance 616/. 17^- above the other balance of 773/. ISs. 9dm 
In June 1779 the plaintiff being a^ain in distress, applied to the defend- 
AaXy when he advanced him 2100^ upon an annuity of 350/. a-year, for 
plaintiff'^ life, secured by a hood, in the penal sum of 4200/. and war- 
rant of attorney to enter up judgment on the same. 

Upon discovery of the sale to Page, under the circumstances as stated 
.above, the plaintiff filed his bill, insisting that the defendant Mackreth 
being a trustee for him under the trust deed for payment of debts, it 
Was his duty to sell the same for the advantage of the plaintiff; and 
if he purchased for himself (which the plaintiff was advised he could 
not). It should be for a fair and adequate consideration ; that the plain- 
tiff having been imposed upon, ought to have the benefit of the sale ; 
imd that the sum of 7000/. mentioned in the articles as due to Mac^ 
krethy on mortgage, or the part thereof estimated to be due to the 
defendant as the value of the annuities granted to Datves, was a much 
greater sum than they were really worth on a fair valuation ; that no 
greater allowance ought to be made out of the purchase money than 
the sums really advanced, with interest from the time of advancing the 
Sflxne ; that Mackreth had not discharged the annuities granted by the 
plaintiff, but thc^ plidntiff continued liable to th6 same ; and that at the' 
time he granted the last annuity of 350/. there was money in the de- 
fendiEmfs hands, or the defendant was accountable to the plaintiff fpr 
kur^F soms, as he then had in his hands the 'sums for which he sold the 
tlkmotxtr^ estate, beyond ^ sum of 39,500/. and thttefttre ^pmyed as i< 
before stated. 

U 4 The 
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1788» 1*^^ defendant, Mackreth^ by his answer, insisted on the fairness of 

the transaction ; and that the price at which he bought the estate was 
an adequate price, though he expected to have some benefit by seDing 
it out in parcels, but that the purchaser, Mr. Page^ having an estate in 
the neighbourhood, gave a larger price than it was worth to other per* 
[ *406 '} ^o^B* "^^ admitted that he [*] had in his hands a balance of 6I7/« ISi. 
of the purchase money, which he claimed to retain on account of the 
plaintiff being only tenant for life in a small part of the estate conveyed 
to the dcfencmnt, and 773/. 18^. 9d. the balance of the accounts sent to 
the plaintiff in October 1778 ; and further said, that on the 30th Aufriui 
1779, part of the estate being discovered to be copyhold, the defendant 
applied to the plaintiff to execute a letter of attorney, to surrender such 
copyhold premises to tlie defendant, which he readily agreed to, and 
signed such letter of attorney ; and that Mr. Page, the purchaser, in 
November 1779, having raised a sum of naoney by mortjjage of part 
of the said estates, and afterwards having occasion to raise money by 
mortgage of other parts of the said estates, and the solicitor for the per- 
son advancing the money requiring to have the original deeds of the 
^d and 23d December 1777, and the conveyance from the plaintiff to 
the defendant, or duplicates thereof, the defendant applied to the plain- 
tiff to execute other parts of the deeds, which he agreed to, and, to- 
gether with his mother, executed the same without expressing himself 
dissatisfied with the purchase made by the defendant, (but it was in.evi- 
dence that Mr. Farrer only consented to the plaintiff's executing the 
same, under a proviso tliat the same should not be considered as a con- 
iirmatiou,) which acts of the plaintiff the defendant insisted would operate 
as confirmations of the transactions. 

The cause was heard at the Rolls, before his Honor the then Master 
of the Rolls, on the 26th, 27th, and 29th of June, and on the [4th,] 13tb, 
14th, and 26th of Julif I786, on which last day his Honor was pleased 
to make his decree, whereby he declared that undue advantage wu 
taken by the defendant y Mackreth, of the confidence reposed in him by the 
plaintiff*, Fox, and that therefore the defendant, Mackreth, ought to be con' 
siderea as a trustee as to aUthe estates and i?tterests comprised in the con' 
veyance of the 2Sd and 2^th days of April, 1778, for the said plaintjf 
Fox, q/ler the execution of the said deeds ; and ordered it to be referred 
to the Master to take an account of the money received by the defend- 
ant, Mackreth, from Page, and to compute interest thereon at 5/. ftr 
cent, from the time of receiving the same, and to take an account of the 
money paid by defendant, Mackreth, to Dawes, on account of the annuls 
ties of 500/. and 300/. and also an account of the money advanced by 

[ ♦407 3 Mackreth, [*] on account of the annuity of 350/. in 1779 (2), and an 
account of money advanced or paid by Mackreth, on account of the 
mortgage in 1778, and under the contract for the purchase of the 
estate (3), and compute interest on the same, and that the defendant 
Mackreth sliould pay the plaintiff the costs of the suit, so far as respected 
his insisting on the conveyance of the 23d and 24th April 1778, as a 
conveyance for his own benefit, and granted an injunction against the 
defendant Mackreth, to restrain him from proceeding at law, touching 
any matter in question in the cause, and reserved further consideration* 
From this decree there was an appeal by the defendant, Mackreth, 
only, to the Lord Chancellor, which came on to be heard in Michadmas 
term 1787, when Mr. Mansfield^ Mr. Scott, Mr. Lloyd, Mr. Campbdh 

(2) ** And UMfMOticular times when, and in what manner, tuch^uma wcreadraneeiL** 
R.L. 

(3) ** Or the co n veyance thereof, and to state the particular timce wben» and to-^"^ 
** such sums wert paid, and the account in which the same were included retpedrMly* 
&.L. 

and 
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and Mt» Mit/brdf were heard for the je^ondents, in support of hiff 1788. 
Honor*s decree* 

His Honor declared as the foundation of his decree, that an undue 
advantage liad been taken of the confidence placed in Mackreth by Foxj 
and upon that ground directed the proper accounts to be taken. In 
that decree Dames and Garforth have acquiesced ; Mackreth^ the prin- 
cipal defendant, only, disputes the justice of it ; nor is it to be wondered 
at that he does so, for whilst the decree stands in force, his character stands 
materially affected ; the parties on the other side are anxious to main- 
tain the aecree, not merely on account of the largeness of the property, 
hut as an useful precedent. (The counsel enumerated the facts of the case 
as before stated.) Upon the facts as stated, his Honor thought Mack' 
reik had abused the confidence reposed in him by Fox^ and ought, with 
respect to the purchase, to be considered as a trustee for him, and that 
. JFojc ought to have the advantage of the transaction with Page. The 
circumstances are certainly such as to show an implicit confidence placed 
bj Fox in Mackreth and Garfothy who appears to have been attorney for 
Mackreth. Wherever the transaction would bear the light, the deeds 
were sent to Farrer, tlie plaintifTs trustee, where it would not, it was 
kept a profound secret from him, although Mackreth had promised that 
nothing should be done witliout the latter being, consulted. That Gar^ 
JoHK was tlie agent of Mackreth^ not of i^ox, is apparent ; he was privy 
to the whole transaction with Page. If he was the agent of Foxy he 
should have given him [*] notice of that transaction, if he was not, the [ *408 2 
utmost confidence is given to Mackreth : Fox takes his word in every 
thing: he gives up to his opinion Jackmans valuation and his own judg- 
luent; and at 12 o'clock at night sells him the estates at his own price, 
which was 10,000/. below Jackman's valuation. So with respect to the 
furniture, it is sold at Mackreth's valuation, though it included 500^ 
worth, added by Fox himself, to the furniture left by Lord Bingley. 
Mackreth through the transaction affected to be the friend of Fox, and 
by his conversation with Farrer admitted himself to be a trustee for 
Fox : for that conversation cannot be explained,^by Alackreth's being to 
have the purchase money to pay debts, as that agreement did not subsist 
at the time ; the agreement at that time only being that the purchase 
money should pay the debts charged on the estate. Enough has been 
stated to show that Fox was in the situation to be the object of fraud, 
that a trust was reposed ia Mackreth, and that fraud has been practised 
upon him, and, therefore, sufficient to maintain the declaration in the 
decree. — But it has been, and will be again, endeavoured to protect 
Mackreth f by arguing that the case does not fall under any of the heads 
of fraud. To this it has been answered by his Honor, that it was such 
a transaction as could not be maintained, but that it did fall within the 
cases of young men having estates in possession and in reversion, and 
dealing with a man of business, and of advantage taken of his distress, 
except that this case had the pre-eminence, as being a case where con- 
fidence had been so much abused. It was also argued, that inadequacy 
of price was not a ground for setting aside the bargain, though it has 
been frequently decided, that where the inadequacy is very sreat, that has 
been a ground for rescinding the transaction, Chesterfield v. Janssen^ 
1 AiL S9I. 2 V£z. 125. : the real value of tlie estate here was 50,500/., 
and it is sold at 39,000/., the inadequacy therefore proves the abuse of 
confidence ; and though it is undoubtedly true that every contract im- 
providently made shall not be rescinded, yet a contract grossly inade- 
quate, and founded in breach of confidence, will surely be set aside» 
tnough the court cannot affect the strict rule of morality, and can only 
enforce what Mr. Madocks called a technical morality, yet in the case of 
ii trustee, or a person standing in a situation of which he can avail him-* 
•elf, the court wiU not suffer nim to derive advantage from that circum* 

stance. 
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IflrSS. stance. Here every art was used to impress Fox with the idea thtf 
^ _ f\ _ ^ Mackreth [*] and Garforth were his friends, though tlie transactions 
Fon with respect to the annuities show them very much otherwise ; Mack- 

^fgmim retk certainly derived an advaniage from his situation, Fox never was 
^f^"*"** out of his debt ; to deal with him at all was a fraud on the part of Mack- 
L 409 J y.^^^ Osmond v. Fitxro^, 3 Wms. 129. ; tliere was nothing like the confi- 
dence or the abuse of the confidence, in Gwvnne v. Heaton^ (ante, vol, 1. 
j9. 1.) that there is in the present case, ^ot there the transaction was set 
aside. -^ Then the confidence reposed m Mackreth is made use of to in- 
duce a confidence in Garforth. The same person being employed on 
both sides, has been considered in the case of Sir P. Jennings Gierke, 
V. Smith, at the Rolls, lately, as a sufficient badge of fraud to ^t aside 
a transaction. There Sir Philip had bought (4) an annuity of Smith: die 
4Mne person was concerned as attorney on both sides, and had not taken 
proper care of the security, his Honor thought that a sufficient ground 
on which to direct an enquiry. — Then, with respect to the confirm- 
ations, none of the facts come within the cases which have been held to 
be confirmations ; in order to be such, they must amount to a release of 
action : tlie reason given in Chesterfield v. Janssen, for h(>lding it a coa- 
firmation was, that Spencer knew all the transaction, and that he was en- 
titled to set it aside. In the present case, the suffering the duplicates to 
be made of the deeds is a mark of confidence, but by no means amounts 
to a confirmation, as it was done without any knowledge in Fox that he 
ewild impeach the transaction. Baugh v. Price, 1 fVils. 320., was a case 
where all the acts were repeated^ yet held no confirmation, Tayhr v. 
Rochford, 2 Bro. Pari. Cases, 281. No act can be a confirmation of a 
preceding contract, but what is done with full knowledge of that con- 
tract. Cole V. Gibson, I Vex. 503. 

Mr. Ambler, Mr. Madocks, Mr. Sdtayn, Mr. Ainge, and Mr. Hargrove, 
for the defendant and appellant Mackreth. — The Master of the Rolls 
has decreed eleven thousand pounds to be paid by Mackreth to Fox, 
we shall submit to the court that his Honor has gone, in making the 
decree, further than from any of the cases, or from the reason of the 
diing he ought to have done. It will be necessary in order to show this, 
to state the progress of the cause ; the first bill was filed in the name of 
Fox, in June 1781 , three years after the purchase by Mackreth ; another 
[ MlO ] bill was filed in February 1782. In March a motion [♦] was made for 
an injunction to restrain Mackreth from proceeding on the annuity bond, 
Mackreth's answer was read against that application, and your Lordsh^ 
was of opinion, that there should be no injunction (5), there being no 

surprise 

f Mr. Sdwtfn read, as put of his speech, a note of what Lord Chancellor said ofl db- 
cfaarging the ord«r for the injunction (5), to the following purpose : 

Lord ChanoeUor, It is impossible to observe, that one-iiflh more has been pad ibr 
the estate, and not to wish that the first owner should have the advantage. I have tiied 
dn tlie haul of every one observation, whether I could decree that Mackreth should bt a 
t^rufliee for Fox, for the difference of value in the estate. T attended with great care, to 
aee whether I could find any surprise on Mr. Fox, but the whole case begins and cndi 
with the drcumstance of an advantage being made in point of price. If Madtrelh hid 
sold the estate to A. (being a trustee for Mackreth) the case could not have stood; bat 
Mackreth lost the character of a trustee when he became a purchaser of the estate. (5) 
The rental was extended into particulars, for the purpose of calculating the true vaint 
df the estate* It is not argued that the rental was unfair. Jackinttn*% calculatidb w» 
puQpaed by Fot upon Mackreth ; deliberatioa was had, dnd the cEfferertce a^ betwMd 



Lord ]^edetdale\ notes state this part to be inaccumte. 

Elarii Etdon, C. said, '< He bad tibere Lord ThuHow't own authority for sqm 
Mi IttdAtp^ went opgn r dear mi^tdce in dtedviag t&e oijunctiQii.'* ^A 

CVMfce97r«B# 

^ thOB 
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8ilrpri«e itpcm Fox^ nor any fraud imputable to M^reih» Then for the ]78iBw 
fmrpoee of introducing creditors into the cause, in May 1782, an aasign- v i mi ^ ^ f 
ment 10 made by Fax of his estates, to four trustees, Mr. Pkty Mr. Hoare, 96t 

Mr. OHocTj and Mr. James Farrer^ in trust, to pay debts. In 1784, 
Mr. O. Farrer releases himself, aiid in June in the same year, a bill is 
filed by the three trustees, to have the benefit of the suit begun by i^o«; 
this artifice was used in order to have the advantage of the plaintift 
appearing as creditors. — The cause came on to be heard in the same 
manner as if brought by Fox. — The decree is wrong both in the de- 
claration and in the direction. We contend, ist, that there was no con- 
fidence reposed by Fox in Machreth, 2dly, Whether there was a con- 
fidence reposed or not, there was no abuse of it. Sdly, That neither the 
declaration, facts, or circumstances support the directions. With respect 
to the first head, there is no circumstance by which a confidence can be 
shown to have been reposed in Maekreth, He was only a trustee as to 
the 28,000^. balance, to apply it in the payment of debts, for which sum 
he has accounted ; certainly every trust implies a confidence, but not 
such a confidence as is meant in the decree, as a trust to be abused. If 
the trustee does not perform his trust, it is a breach of trust, [*] not an [ HI 1 J 
imdue advantage of his situation. — Where a person treats with another 
without the power of enquiring into the value, and makes an improper 
bargain, that is taking an undue advantage; but that is not the case of a 
trust. The declaration is, that Mackreth has taken an undue advantage 
of his situation, and therefore is to be considered as a trustee for the 
plaintiff, this could refer only to the purchase, not to the loim or the 
irauity, and these cannot be said to be transactions of confidence: 
fiuther« can the purchase be so considered ? Two persons are dealhig 
Amt an estate, Mr. Fox wants an extravagant price, Mr. Maekreth wants 
to purchase at a reasonable one : both areued as to th^ vahie. Fox had 
a valuation as well as Mackreth^ and a ^i price was given. If so, the 
declaration cannot be right* 2. The bill is filed to attack every trans- 
action between the parties, and to make the whole appear as one system 
of fraud, yet if they can succeed in the point of the purchase, it is ail 
they want : the other circumstances are tnrown in to g^wt weight to die 
nam point, that Mackreth shall account for 1 1 ,000^. received from Plxge^ 
that is, for 6000/. more than Jackman's valuation. The true question w» 
whether Mackreth is a fair purchaser of the estate at 39,000/. There is 
BO pretence that be ever refused to let the annuities be redeemed : two 
of tnem in fact were redeemed, nor is there any ground to quarrel with 
the loan. Mackreth had no dealings with Mr. Fox during his minority^ 
he did not even know him at that time. The first application to Maci* 
reth was from Gar/brthy to buy an annuity; Garforth was connected 
with FoXf for the purpose of borrowing money. If none of the articles 
Ihamselves are sufficient to impeach Mackreth, being taken together, they 
will not do so. As to the annuities. Fox sought Mackreth. hi DecemBer 
1777 he grwited him two annuities amounting to 800/. a-year; part of 
tho 500/. a»year amiuity was the pn^pty of Maekrethy but the annuity 
taken in the name of Daiwes^ and was at nx years' purchase. Fox 



liHn^ A alight menonodam wa>iwilo by Mr. Gmrfortikf wfco acted m agent ^F^fg, 
tfaiameinonuidiiia waa laidbefore Mr. Surtom, at tbe bar. It h not on tiw 38tk Jbmunji 
that the agreement is signed by Fox, but it is^ a deliberate act by J'ojv ^ the diatio»<f 
If jkys. Tbe whole impeachment of the transaction, which is now opened, is upon the 
of price. (5) It does not appear to me that, at the time of the purchase, a 

piica <xml4 hi^e baen piwhic ad ki liie e oua no B eoiins- ni^ h uAxtu of sale of 

(6) 



(6) This is not tbe true principle See the.piieoediiig note^ and the refoenoes in note 
I) anifch 

X had 
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J788. ^^^ been of age a month before Mackreth knew of his intention to toftr 
a recovery in the ensuing Michaelmas term. It is said, Mackrdk 
knowing this should not have entered into ^is contract, but there is no 
reason ;why,he should ndt. Fox had at that time only a life estate, and 
could make no security but a grant of an annuity. Six years* purcbase 
was then allowed of, as the common price. In a case of Fhyir v. 
Sherrard, before Lord Hardvoicke^ Hil. 1740 (7), Floyer had bought of 
t HI 2 3 Sherrard [♦] an annuity at six years' purchase, secured upon money in 
the funds, in the names of trustees. He filed his bill against the tmsten, 
to pay the annuity; the objection was, that Sherrard was a man in 
distress, and that only six years', purchase was given for the annuity. 
Lord Hardwicke said, this case differed from that of youn? hein, 
because Sir B, Sherrard was in possession of the estate. A sale of an 
annuity not redeemable was not an usurious transaction, where they are 
made redeemable, the court has thought it an evasion of the law. Ai 
to the price of an annuity, it is the most uncertain thing in the world; 
taking it upon the highest calculation, it is only one year's purchase 
imder the value, and the court will not set it aside on that account. 
^Then as to the security, if he had taken it on the estate it would have 
been good : it was done on bond and judgment, without insurance of the 
life. Every hardship which occurs in this case is such as must occur 
in every case of the kind ; then this annuity was not redeemable. Lord 
Hardwicke's opinion on this subject appears to have been, that a redeenh 
able annuity is. usurious, f 

Lord Chancellor. — I do not believe that has ever been decided : it ii 
certainly a. ground to suspect a shift ; but there is no decided case, that 
the annuity being redeemable, will make the transaction usurious. 

Counsel for the defendant. — With respect to consulting Farrer^ that 
was not Mackreth*s business, if Fox did not chuse so to do. If it wa 
any body's business to advise Fox it was rather Farrers than Mackreik\ 
The next transaction is, the recovery suffered in Michaelmas 1777* the 
legal estate was by it vested in Farrer, to protect it against the annuitants 
and creditors. He was mistaken with respect to this matter, for a jiid^ 
ment creditor could have taken out execution against the estate of the 
cestui que trusty the same as if it was a legal estate. As to the appli- 
cation for the loan of first 2000/. then 3000/. what ground is there to 
quarrel with that ? In that transaction Farrer was consulted, he wai 
present at the execution of the mortgage deed, and proves the pavmeot 
of the money. Two objections are made to it, 1st, that Mackreth took 
* t*41S 3 the legal estate [*] out of Farrer j but Farrer thought it right that 

Mackreth should have the legal estate. 2d, the other objection is, that 
it was part of the system, and having the legal estate would assist them 
in carrying it into execution ; but, if it was wrong, Farrer ought not to 
have parted with the legal estate ; no objection was made to Mackreth** 
being mortgagee in fee. Again it is objected that Mackreth did not theo 
turn the annuity into a debt, but Fox wanted the 3000/. immediatdjv 
and it might not occur to Mackreth to turn the annuity into a debt. 
The next matter is the transaction with respect to the trust. MaderA 
did not propose himself; this was proved by Farrer ^ who says it wai 
proposed either by himself or Fox* Mackreth says in his answer, thtf 
he did not propose himself; Farrer declined being a trustee, and then 
Mackreth proposed Datves, as being acquainted with annuity busineK; 



f Subsequent opinions have certainly been otherwise. Fide Lord Imham v. CW» 
mUe, YoL L p. 92. Lord Portmore ▼. Morris, antea, p. 219. 



(7} AmUcr, 18. 
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Farrer approved of DaxoeSy and Garfbrtk took bis instructions front 1788* 
Parreri, A copy of the particular was delivered to Macireth* On the 
6th of January 1778, the draft of the conveyance was sent to Farrer^ 
who returned it on the 7th, with this observation, that it was not as he 
expected, for the annuities were carried down to the time of the sale, 
whereas they \irere to be turned into loans, and that Mackreth and Davfes 
were to have the whole authority to sell without any consent of Fox, There 
had only been a conversation in which it had been proposed to turn the 
annuities into a loan. Then, as to the sale itself, on the 16th o^ January^ 
Fax and Mackreth treat on the subject, Mackreth offered 37,000/. at last 
d9,000^ including the furniture, and securing Mrs. Foxb (the mother's) - - 

jointure. This i^reement was put into writing by Garforth ; no objection 
is made to the &rm of the writing. On the ^th January the contract 
was signed by Fox and Mackreth. The conveyance was laid before 
Farrer J and executed 24th April, so that it was incomplete from January 
to April* The objection now taken and relied upon, is that Mackreth 
was a trustee, and therefore could not contract for the purchase of the 
estate ; but we deny that he was a trustee, and even though he were so» 
he might purchase upon fair terms. They contend on the other side, that 
the trust deed was executed, and Mackreth bound not to contract with 
his cestui que trust. It is true it was executed by Fox ; for during the 
conversation about the purchase, Fox not agreeing to sell at the price 
then offered by Mackreth, executed the trust [* j deed, but continued [ HH ] 
the conversation relative to the purchase, the trust deed lying all the 
iHiile upon the table. If the conversation had ceased, the deed would 
have had effect ; as it was, it was a nullity ; then how can it operate as 
a trust? It was a trust intended, if they will, commenced, but in the 
Mune moment put an end to, never acted under, but broke off imme- 
diately. But even supposing him to be a trustee, he might contract for 
the estate, so that he did but deal fairly. We admit that a trustee can-^ 
not purchase for his own benefit. If, as a trustee, he had conveved to 
a third person as a trustee for himself, that would be void, but there is 
no. case which has decided that the cestui que trust cannot sell to his 
trustee. On the contrary, it was done in the case of Clarke and Sximilet 
before Lord Northington (8), where Sir Samuel Clarke, by the advice of 
Swaile, conveyed the estate in question to him to sell for payment ot 
debts ; StoaUe endeavoured to sell the estate but could not meet with a 
purchaser. Suoaile afterwards treated for^and purchased the estate, 
whicl^ w&s conveyed to him, at a fair price, and the money was applied 
in payment of Sir Samuel Clarke's debts. Another deed was afterwards 
executed on account of a variance in the description of the estate, and a 
third, occasioned by a variance of the boundaries. This last was 
executed by Sir Samuel Clarke and Robert his brother. Sir Samuel died, 
and Robert (now Sir Robert) filed his bill on the ground of a confidence 
being placed by Sir Samuel in SxoaUe, as his attorney, and that his cir- 
cumstances were such that he durst not quarrel with nim. Lord North* 
ingtan said, as to the cestui qtie trust dealing with the trustee he did not 
much like it ; but, upon the whole, he did not see any principle on which 
he could set the transaction aside. In the present case there is no species 
of fraud, it is not even attempted to be stated in the bill; but they 
argue, that from the case itself, there is an implied fraud, the parties met 
for a very different purpose, there is no colour to say it was to draw Fox 
into a sale at an under-value. In Floyer v* Sherrard, Lord Hardwicke 
xelied on there being no proposal coming from Floyer. > Then as to the 
argument, thai Fox was in distress, he was upon the eve of extricating 

(8) 2 JOdcB. Ca. I^ AbH*. 134. 

himself 
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178^ himfelf from any distress he migbt have been in ; he was of age, and there 
is noCtiing to prore any weakness of mindy or incapacity of any kind ; he 
was oerfectly competent to act. He asked 45,000/^ and for tmit purpoee 
produced Jackman*% valuation. Mackrtth [*] objected that it was 35 
T^r^iT?' y^^''^' purchase for houses and land, which was a monstrons price, and 
L '^^ J offered 14 years' purchase for the cottages, and 80 for the land, amounting 
to S7,000{. He afterwards advanced to 39,000^. Fox then insisted on 
462,000/. Fox had a particular, it is said Mackreth had a valuation, but 
not a word of that is in proof. Farter not being present at the final 
agreement, is the next head of objection. But if Mr. Fox did not cbooee 
to have him present, it could not be incumbent on Mackreth to send for 
him ; besides, the draft of the conveyance was sent to him, and if ibe 
price was not adeouate to the value, or there was any thing wrong in the 
contract, Farrer snould have objected to it, and have advised Fox not to 
proceed ; on the contrary, it appears by his letter of the 7th AnrU 1788, 
that he approved of the conveyance, except that he objected, in some 
respects, to the mode, and to the money remaining in the hands o£ Mack- 
reth for payment of Jbx's debts ; but to the purchase itself, Farrer never 
objected. With respect to the money remaining in Mackreth^s hands, 
that does not go to tne merits of the case, though the gentlemen on the 
other side have treated it as a badge of fraud, Mackreth accounted for' 
the application of every shilling of the money, with interest, for the time 
it remained in his hands. We have no objection to an account being 
decreed, with respect to tlie application of the money Then with 
respect to the confirmations, they are very strong ; we do not dispute the 
principle, that, whilst the distress continues, subsequent acits shall not be 
neld to be confirmations. It appearing upon the sale to Page, that ptit 
of the estate which had been sold as freehold really was copyhold, Fox 
on the 19th of August 1779 executed a warrant of attorney to surrender 
the same. This was not clandestinely, but openly appliea for ; it was a 
conveyance of a part of the estate which was not conveyed before. He 
afterwards executed duplicates of the deeds ; the purchasers from Page 
in parcels wishing to have original deeds, Farrer made no objection, if 
thev would endorse upon the deeds that they were duplicates. 

Lord Chancdlor. — He expressly stipulated that the execution of 
these deeds should not be a confirmation. 

Counsel for the defendant. — The real cause of the suit is, that 
[ ♦416 ] Mr. Page has given 50,000/. for the estate. Mr. Fox rested [♦] under 
the sale, till 1781, when that sale was discovered, but an advanced price 
being afterwards obtained, is no reason for setting aside a previous fsir 
sale of lands ; to assert that it is, would be too much where there is no 
fVaud. The price of 50,000/. paid by Page^ was, in fact, a pretium afio- 
tionis : it was 6000/. more than Jackman had valued it at, or Fox efer 
thought of getting for it. Having shown, then, that ^Mackreth was no 
trustee, and that the separate acts are fair, there can be no fraud in them 
taken collectively, yet the argument juncia juvant is relied on in this 
case. There is only one case in which that argument has prevailed : 
indeed it is only fit to have a popular effect, not to be used in a court of 
justice ; it only applies to a case made use of in circumstances which sU 
tanninate in one point, and which cannot be accounted for any otto 
way. It is said the circumstances in this case are all linked in one dmin, 
limt they all tended to the making an unreasonable purchase, but the 
•Cher side have not been able to connect them ; the treaty for die an- 
nuities and the purchase are separate and unconnected ; therefore it is 
S» bo lipped that the arguments med (vk.) that though the sepoatQ.tf- 
tides were not sufficient to set aside the transaction, yet that altogether 

they are suffidenti wiH meet die snme fale here Aat it did in parliament, 

in 
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in the case alluded f to, and that this court will reverse the attainder, 1788. 
and restore Mr. Mackreth in blood. 

Mr. Marufidd in reply. — It is not to be denied that the large price 
at which the estate has been sold to Mr. Pajg^ is the cause of the pre- 
sent suit. It is that advance of price which affords the strongest evidence 
of the purchase by Mackreth being fraudulent. Mackreth and Garforth 
are, to many intents, one and the same. The decree against Mackreth 
ia, that he snail deliver up all papers which are in his hands. The pre* • 
sent case contains fewer contested facts than generally occur in similar 
matters ; and the remedy which lies with the court is a very evident one* 
It has been argued that the court cannot enforce an absolute, but only 
a technical morality : I know of no such term as technical morality that 
has ever been applied in this or any other case ; but where one person 
has obtained an unfair advantage over another, the province of a court 
of equity is to give the latter redress. Lord Coke in his 1 Institute, has 
▼ery shortly defined the office [♦] of this court to extend to cases of [ *417 ] 
** covin, accident, and all deceit for which there is no remedy in a court 
of law." What then is the true question in the present case r The Mas* 
. ter of the Rolls has founded his decree in a confidence reposed by Fox 
in Mackreth, The question is only as to the inference to be drawn 
from the facts. In order to make out the confidence reposed by Fox 
in Mackreth, a few circumstances are to be attended to. Mr. Fox came 
of age in August 1777 : very soon after that, in September 1777, the 
connection between him and Mackreth began ; the first step was the 
purchase of two annuities, at six years' purchase ; then the loan of SOOCtf. 
on mortgage of the Surrt/ estate. Then Mackreth engages to become a 
trustee, to sell the estate for payment of debts, apparently with no other 
intention than to relieve JPox*s necessities. On the 16th of January they 

' met to execute the trust deed, but the meeting terminated in the agree-* 
ment for the sale of the estate. On the 24th of April there is a convey* 
ance of the estate, and Fox has nothing to show for the balance of 
28,000/. but Mackreth*6 accountable receipt and charge of the money on 
the Surry estates. On the 21st of March, Maekreth had sold the estate 
to Page for 50,000/. ; towards the close of 1778, he had lent Fox 1000/. ; 

^ in June 1779 there was a treaty for an annuity, part of the consider* 

F ation of which was to be the 1000/. The account made up in 177B, is 
agreed on all hands to be a false one. In June 1779, anodier account 
was made up, then Mackreth applied for duplicates of the conveyances, 

. which Fox complied with. These are the material facts from which it 
is impossible to doubt that the fullest confidence was reposed by Fox in 
Mackreth, and that Mackreth did, on the 16th of January, take an undue 
advantage of that confidence. On the 16th of January, every transac* 
tion of day shows that Mackreth represented himself as Fox*8 friend« 
The account given by Mackreth, in his answer relative to the loan of 
3000/. and the annuity, is contradicted by the evidence ; a full confi* 
dence is not to be expected to an answer in general, which is proved 
false in any particular. Suppose it to be true that tlie proposal for the 
^ale came, on the 16th of January, from Fox, how easy was it for Mack" 
reth to suggest that an immediate sale would be better than entering 
into a trust deed, and to make the formal proposal come from Foxi 
though the suggestion was his own : but be this as it m^^ no just infe* 
rence is to be drawn from it to the merits of the cause. Fox entered 
ixtfo the [*] contract with Jachnan*6 valuation in his hand, and at twelve [ *418 ] 
Q*clocjk at night drops his price to 39,000/. ; how is tlys to be accounted 
for» but by bis confidence in AfacAfV^if If thesalebadbeeAfEuraiMiopeBy 
1 #biH)ld oe precluded from these ebsconNHknia: hut Atm nmen i«b» a 
cw^xart TO^ wia maie su^pMioiie imp Aa cbaraoieia ef tlw iMviiea 

concerned 
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1788* concerned. The counsel on the other side have said, that when ther 
^ -^ ^ were treating for the sale, the confidence was over, and that they were 
Pox ui a market ; but it is impossible a sale should be negotiated under ca- 

Qgtunit cuiqstances more private. It is as near the case of a trustee selling to 
MAKxina* himself as can possibly be, but still it shows what opinion Far had of 
Mtickreth ; it is highly probable that the latter had the sale in his con«< 
templation when he made the appointment : this is rendered probable bj 
his having a valuation. This observatien has received no answer, except 
that it was natural that in order to sell as a trustee lie should have a 
valuation, but no notice was given to Fox of that valuation by Hampfon ; 
Fox and his agents were kept in the dark as to that survey. Mr. Fox 
came to Garforih*8 to meet. Mackreth as a friend, where Mackreth, hav- 
ing in his possession a valuation, and concealing that fact, induced Fox 
to sell for 7000/. less than the only valuation he had : if there was nothing 
more in the case, Mackreth ought not to retain the great advantage he 
has made ; as a friend Mackreth should have let Fox know he had sold 
the estate to him for 11,000/. less than he (Mackreth) had contracted to 
sell it for to Pa^e* Then Fox parts with the estate on a bare account- 
able receipt and charge upon the estate ; the money is not deposited ia 
the hands of any banker, and the estate is conveyed to Pa o-^ without anj 
notice of the charge, which made- an end of the charge. This pUunlj 
ahows that Fox trusted entiFely to Mackreth ; the settlement of the ac- 
count is another mark of the most implicit confidence, and the whole 
transaction as to the loan and the annuity, proves the same ; but the gen- 
tlemen on the other side say, that the accumulation of the facts is imma- 
terial, and that the application of junctajuvant ought to have no weight 
If it was proved Uiat the transaction of the 16th of January was per- 
fectly fair, I allow their arguments would apply ; but whilst the great 
question of evidence is with respect to the fairness of the transaction df 
tne 16th January, it is material to show the complexion of the whofo 
transaction taken together, and especially the power Mackreth had over 
t ♦419 3 Fox* Thijs has the [*] more weight, because it is incumbent on Mack' 
reth to prove that the transaction of the 16th January was fair and 
honest. To whom is it to be imputed but to him, that there was no wit- 
ness of the transaction ? He ought not to have entered into such a 
treaty with a young man, without having a witness present. The whole 
transaction speaks the truth of the Master of the Rolls's dechuradoo, 
that there was a confidence reposed in Mackreth ; and it will need veij 
little argument to prove that that confidence was abused. Either Miui* 
reth had a valuation at the time of the treaty or not ; if he had not, be 
induced Fox to sell at 7000/. less than his own valuation ; if he had, 1m 
concealed that circumstance from Fox, and now conceals it from tbe 
court. Another thing that is urged is, that Fox has confirmed the traoi- 
action ; if he has confirmed it, 1 admit, it cannot be rescinded ; but tbe 
first preliminary to a confirmation is that the party should be previously 
apprized what it is he confirms. When the present comes to be coo- 
pared with the confirmations in the cases where they have been held ^ 
bind, it is very unlike them, for none of them, except the execution <m 
the duplicates of the conveyances, have the least tendency to confiifDj 
they are mere consequential acts. In Chetterfield v. Janssen, ^ 
Cole v. Gibson^ there were clear acts of confirmation ; here they *f* 
only carrying the contract into execution, and the execution of tlie dO' 
plicates only shows how much Fox was in the power of Mackreth^ \i^ 
only done for the purpose* of getting something which miffhtbecaUediD 
act of confirmation ; and Farrer refused to consent to Uieir executioiii 
but with the proviso that it should not be considered as a coQfinDatie0| 
l£ Mackreth had first informed Fox of the real value of the estate, ^b^ 
then he had affirmed the contract, it would have beea final; oo t^ 
contrary, lie waaia diMfts in 1779, and abaolQtvljriii the baadsM^ 
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power of Machreth ; and so he was at every period when the confirm- 1 788. 
ations were obtained ; no one act was done with a knowledge of the value ^ \ ■_ ' ' 
of the estate. By his own admission, Mackreth cheated Fox out of GCXtf. Fox 

or 700/. in his first account : In May, 1731, he sent him another account, againtt 
rectifying the mistake ; in the mean while he had lent him money on Mackewk. 
bond, and bought an annuity of him. If not from friendship, from what 
principle did Mackreth act, but from the desire to get this estate, or as 
much as he could out of Fox? It is urged that this transaction cannot 
be set aside, because, if it is, no man can purchase at a fair price, [* j and [ *420 ] 
sell at a greater, without the fear of having the transaction rescinded. 
But was there ever a fair case wliere such an advantage was made as in 
the present ? No man acting fairly would deal with a young man with- 
out witnesses ; no man acting fairly would conceal his having a valua- 
tion. It is to be hoped such a transaction will never exist again ; but 
no fear can arise to fair transactions, from such a transaction as this 
being overturned. 

Lord Chancellor. |9)— The doubt I have is, whether this case affords 
L facta from which principles arise to set aside this transaction, which will 
not^ by necessary application, draw other cases into hazard. And with- 
out insisting upon technical morality* I don't agree with those who say 
that where an advantage has been taken in a contract, which a man of 
delicacy would not have taken, it must be set aside ; suppose for in- 
stance, tliat A, knowing there to be a mine in the estate of ^. of which 
he knew B. was igpaorant, should enter into a contract to purchase the - 
estate of B, for the price of the estate, without considering the mine, 
cocild the court set it aside ? Why not, since B. was not apprised of the 
mine, and A. was ? Because B, as the buyer, was not obliged, from the 
nature of the contract, to make the discovery. It is therefore essentially 
necessary, in order to set aside the transactioti, i^ot only that a great 
advantage should be taken, but it must arise from some obligation in 
the party to make the discovei^. The C&urt will not correct a con- 
tract, merely because a man of nice honour would not have entered into 
it ; it must fall witliin some definition of fraud ; the rule must be drawn 
so as not to affect the general transactions of mankind. His Honour 
has referred a great number of accounts to the Master. If the account 
in tlie present case is necessary to lead to the judgment, the latter 
should nave been suspended till the former was taken. I shall state the 
case merely as it stands on the transaction upon the day of the sale; I shall 
also .consider that tliere are certain terms which I must find in analogy 
to the character of a juryman. In the first place, I must find the value 
of the estate to be the sum for which it was sold to Page ; for it will be 
in vain to argue that there was any confidence reposed in Mackreth^ ox 
fraud committed by him, if no loss accrued to Fox. If the value of the 
estate be that which Mackreth gave, it would on that side put an end to 
the dispute. If the value be such, as now represented, that [*] does [ *421 ] 
not make an end of the matter, unless the advantage was procured by 
aome of those frauds which the Court has taken notice of. The Master 
of the Rolls has decreed the defendant to be a trustee for Fox. He 
becomes such bv consequence, for if it be true that he has cheated Fox^ 
though the legal estate passed to him, the equitable claim is Foxs. But 
this argument does not turn from the mere circumstance of value, for 
suppose the estate to have been worth 50,000/. on the 16th January 
1778, and that Mackreth, bought it by fraud for 40,000/. whereby /ox 
was cheated of 10,000/. and, suppose, by cross events, the value had 
sunk more tlian one-fifth, and Mackreth had sold it, according to the 
then market pHce, at 40,000/. or even so low as S0,000/. would it not be 

(9) Sm also aoother report of the judgment by Mr. Cox. 2 vol. 320. 
. Vol. II. X equally 
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L78^.' cqiraJly true, that he ought to be decreed to pay 50,000/. for the sum 
V40i.y«i^. due, in respect of what Fox lo^t by the fraud of Mackreth ? And if you 
Fox can ever establish in a court of equity, that a contract has been fraudu- 

ag,amst lently made, and that a party to that contract has lost by that fraud, in 
aEacckith. ^jjg coraraon case* whatever the conveyance be, the party will have that 
money to pay. (10) — Therefore his Honour went upon the ground that 
the value of the estate at the time of the sale was 50,000/., that Mr. Fox 
was consequently cheated, and, the contract being to be set aside, the 
«ale made ailerwards was a sale made for him who had in point of equity 
a right to it. Taking this as the point on which it turns, I wish to go 
through the facts. jPox's distresses began about four years befote he 
came of age, he had involved himself and his friends in annuities upon 
the harshest terms. When he came of age, as a man of honour, he was 
under a duty of imperfect obligation, to relieve the friends he had in- 
volved. In this situation, which, was observed by his friends before he 
became of age, a plan was proposed, to sell such part of his estate as was 
disposable. When he came of age, he had an estate of about 126(V. 
a-year, in Surri/, that was an estate tail, capable consequently of being 
disposed of when the time for cutting off the intail should arrive. He 
had also an estate in Yorkshircy of about 11,000/. a-year, for life, and 
one in Ireland^ for life, of which he was in possession, of about 6000/. 
a-ycar. His friends had resorted to a man of character in the profession 
to conduct the disposal of the Surry estate. On the 23d August 1777 
no steps had been taken, even to get in the amount of the debts, or vat- 
gociaUng with the aimuitants for an accommodation of their demands, 
[ HSS ] though it must 'occur to every [*] body, that before he came of age 
would have been the best time for arranging those contracts, and con- 
versing with the annuitants about arranging that circumstance. He 
came of age in August ^ and upon the 23a of September it appears be 
had been mtroduced to Mackreth ; the terms they were then upon weie 
not confidential. Fox applied to Mackreth to raise 3000/. and informed 
him of his situation, and that no security could be made him, till the 
next term, when a recovery might be suffered. Mackreth then propoied 
an annuity at six years' purchase ; (something near half less than the 
actual value) after that, a man cannot talk of any delicacy without the 
bars of the court of justice. If a court of justice is bound to afRrm such 
transactions, it is not from its approbation of them, but because it would 
be impolitic and distressful to the general affairs of mankind to cut then 
down. When that situation was disclosed to Mackreth, a mortgage d 
that estate would have been an effective lien upon it, and the way to 
have made a security would have been, to have insured his life, till the 
end of next Michaelmas Term. Under that species of contract the 
merciful and just manner of relieving his distress would have been, to 
have advanced the money on such mortgage. On the other hand it 
ought to be observed, that though Mackreth took a different course with 
him, it seems to have been (if there is not too much levity in saying it) ni 
the course of his business^ for it is in evidence that Mackreth dealt m this 
way on the distresses of mankind. On the 6tli of November a recovery 
was suffered of the Surry estate to Farrer, to such uses as Fox should 
direct, but nothing was then done towards getting rid of the debt. On 
the 24th of December , Fox sends to borrow a sum of money, Madtrdh 
lent him 3000/. and took a mortgage by way of security. Great ptftf 
have been taken to impute great generosity to Mackreth on this oco- 
sion, I see no reason to say so, neither do I see that there was aC that 
time any plot ; on the contrary, I consider that as a very fair traasac- 

(10) Sec Lord Eldon'a olisenrations, 8 Yes, .35!$. ; 9 Yes., 24;., ^c. 09 in the ^moft^ \ 
references to note ( I ) antau 

tion 
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tion, and it would be an extravagant conjecture for a couft of justice to 1788. 
suppose that the object of lending him that was to get the legal estate ^ » m^ ' 
into his hands, to tamper with it afterwards to the prejudice of Mr. Foxj Fox 

When once one gets beyond the evidence that is before the court, tliere against 
18 no end of conjecture. Mackreth then acquiesced with the project of MACK)«fcrH. 
delivering Fox from his distresses, and industriously offered himself and 
Dawes as trustees, for that purpose, I do not agree, that, by so doing, 
there was any plot [*] to get him into bad hands. There are no better [ *423 ] 
men for trustees, on such an occasion, than those who will do the busi- 
ness. And though Lord Ligonier and Lord Grantlci/ were proposed on 
the part of Foxy yet the others as men of business might be quite as 
proper. When Mackreth proposed himself as a trustee, I think he 
meant what he said, and that there was a real act of friendship intended, 
to make the most of the estato, and to deal to the best advantage with the 
annuitants. An awkward circumstance is, that himself and Daxoes were 
of that number, Mackreth himself to the amount of 250/. and Datves of 
600/. a-year ; these being 850/. and I suppose there being five or six 
times that quantity on the whole. When he undertook to deal with 
these annuitants at large, and himself in the number, he certainly took 
upon himself a very delicate charge. The manner in which he dealt for 
this annuity was to consider the arrears which had been incurred, from 
the 23d September to the 23d of December gone, as due to the annuitant, 
and then he was to take up that sum at the original price, so that no- 
thing more was to be paid for the annuity but an arrear that -had been 
incurred after the rate of 850/. a-year which was a little more than 200/. 
to take up tliat, and, when he had done so, that annuity was to be dis- 
charged. — I do not approve of that — who can possibly suppose Mr. 
Mackreth recommending himself to Mr. Fox, as a man who would deal 
more vigilantly with annuitants than another, and in the first instance 
allowing the annuity to stand for an arrear which had gone only for a 
quarter, I think he should have considered it as a loan from the begin- 
ning. — So oi' Datoeis share of the annuity, it should have been consi- 
dered as discharged on the 24'th December : he bought however on the 
part of Mr. Fox, but with his own money. Upon the 16th of Jannaryy 
instead of considering it as an annuity discharged on the 24'th December , 
he considers it as bought up for his own use, and therefore he was to 
continue an annuitant of Fox, after he had bought it of Daxves, to the 
16th of January. It is impossible to say he has not in this gone a 
little further than that species of indelicacy which a court will look at, 
for he shall not have the annuity till January, it shall be considered as 
discharged in December-, and yet, from the manner in which he has 
dealt with the annuitants in general, it seems to n)e as if he thought this 
a fair way of dealing between man and roan in that market, and I should 
have thought so universally, had I not observed that in regard to one of 
the [*] annuities, he has compromised it at a lower rate than that, and [ H24 ] 
instead of regarding the annuity as due, as to the principal sum, and the 
arrears due, which is the manner he charged it in October 1778, it turns 
out that he had bought it below that rate, although he had charged Fox^ 
in October 1778, up to the rate as if he had made the bargain fairly with 
the annuitant. — In these two instances his conduct must be rescinded, 
and he has acted unfairly in the execution of the trust he had taken 
upon him. Mr. Fox, the plaintiff, has therefore the advantage of finding 
Mr. Mackreth dealing with him respecting himself, as a man who would 
serve him with fidelity, though he had an interest himself, and acting 
unjustly in a manner which a court of justice i(nust rescind. From hence 
till the 16th January, I consider him as a trustee, and whatever conse- 
quences arise from tliat- relation, must belong to this business. He sendg 

X 2 down 
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178& down «n (11) agent (Hampton) to value the estate, and he has managed 
^ " ^ m ^f 80 as to prevent tlie court from looking much at what was done in con- 
Fox sequence of the orders which were given to Hampton, Courts of justice 
ngmnMt ^re to act temperately, but must consider what is the result from the 
ACK&nH. several parts of a transaction. On one side it is said that he sent down 
the agent to value the estate, as meaning to treat himself, but I think 
the fair construction is, that he sent him m the character of a trustee. 
He was beginning to ^ct as such with an intention to sell the estate at 
the best advantage, therefore it was part of the execution of the trust 
Hampton t knowledge was Fox^i knowledge. But wherever a trustee 
gains intelligence as a trustee and servant to the cestui que trusty and 
conceals the circumstances he so gains knowledge of from the cestui que 
trusty he may have tlie hands of a court of justice laid upon him as a 
fraud. I find myself at a loss as to what passed between Mackretk 
and Hampton ; he went down twice, the first time he was there a week, 
the latter time longer, but the result of the intelligence he got the 
second time could not be of any use. I'hc intelligence he got the fint 
time was communicated to Maclcreth. In these circumstances he begins 
to deal with him, and there also he remains in the character of a trustee. 
Fox had a valuation of the estates, by Jackman, not a long one, but 
such as afibrded general terms, such as the naming a gross value of the 
estates, and the number of years' value set upon them. This Foa had 
in his hands, and with this valuation in mediOf Fox insists that the value 
[ '425 ] of the estate is 45,000/. [•] Mackreth reasons, and asserts first, that the 
houses are valued too high, that he would only give i^ of the value, he 
offering 14 years^ purchase for them. — That he will not give 30 yean' 
purchase for the l^nd, he will only give 28 or 29 years' purchase ; that 
lie looked upon the valuation of the copyhold part of the Horsely estate 
as much too high. He argues upon them, and haggles Fox down, tifl, 
either from conviction, or from the consideration of his circumstances, 
they meet at 39,000/. Tlie question arising on this is whether the 
character of trustee shall vary Mackreth from a stranger ; for it is not 
argued tliat in the case of a stranger treating in the same manner, the 
transaction must be cut down. If a trustee treats, with a stranger as a 
trustee for himself ever so fairly, the vendee would be a trustee for the 
first cestui que trusty and the court will not consider whether the consi- 
deration was fair or not, which must be by re^on of the confidence 
which the accident of their relation introduced ; then the question is, 
whether I can find, as a juryman, that Fox agreed to the proposal in 
confidence of Mackreth'^ knowledge and integrity. If a stranger had 
said to Fox, I will deal fairly with you, and, afterwards, misrepresented 
the value, I should hold that to be an abuse of a confidence which be 
was bound to observe. Was that the case here? I confess I am in 
doubt ; I do not see that I have facts from wliich to draw that inference. 
But if Mackreth had not the character of trustee, he might retain thst 
of confidential friend. I am at a loss to find that. They seem to hare 
dealt as men usually do, each endeavouring to represent the case sf 
makes best for his own interest. There are two facts to be settled^ 
First, what was the real value (12) : No body will think Mackreth*B cri- 
ticisms on Jackma?i*s valuation unnatural or unfair. There is evidence 
that Jackman vvooid have given the money at which he estimated the 
estate if he had had it ; that it sold to Page for more, which is 8troD£ 
evidence to shew that the value was more. Suppose it to be allowed 

• 

(11) At Mr. Fox't ezpenie, and without any communication to him* 6. Ves. 697. 

(12) Not for the purpose of the dedtioii in a case between a trustee and kkeaSvyf^ 
Unit, Vide S Vcs. 353. 9 Ves. 247, &c &c. as in note (1). 

that 
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fliat the real value was what Page paid ; let us see what followed :* Oh 
the 16th 6^ January y Garforih put the agreement into writing, and it 
was signed by both parties. This struck me as shewing an eagerness I'ox 

to have tlie matter fixed ; but, from the evidence, it appears that the agoinu 
article for the sale was not entered into till the day suter, when they Mackeith. 
carried it to one degree more of formality. It stands upon the articles 
till the 24th o£ April. In the mean time [•] Mackreth had sold the [ •426 ] 
estate. No man of delicate honour would have carried the contract 
into execution on the 24th of April, after he had sold the estate on the 
20th of Marchj and have kept that transaction a secret. He was ob- 
liged by every call of honour, to consider himself as a trustee ; but I 
fear if I should lay down tlie rule, that the Court will compel what- 
ever a man of strict honour would do, I should go too far, and might lay 
down a rule which would be inconvenient in other cases. Observations 
arc tnade on the note given by Mackreth to Fox ; it was an accountable- 
receipt, bearing 5 percent, interest. Fox had not the money. I think 
this, as Mackreth was to apply it in the payment of annuitants, was fair. 
The security, being only that of an equitable. lien, docs not afford any 
inference of fraud being intended; and, in fact, the money has been 
paid. The method of making up the account has been urged as a mark 
of confidence. It is true, it is so, but the question is, whether it was a 
confidence that he would give him a fair value ? As to the confirmations, 
they follow so naturally from the occasions, that they cannot be said to 
have been sought for by way of obtaining confirmations. — With regard 
to confirmations, they have been considered different ways. In Chester- 
fidd V. Janssen, it turned upon Spencer doing the acts with his eyes 
open. (13) — There he stood liable to the fbrmer bond; but there is 
another way in which confirmations operate, that the party looks upon 
himself to have been dealt fairly with. In January^ Fox did not con- 
sider himself as having had an unfair advantage taken of him. In that 
'view it goes further, for there was no complaint till 1781 : it is fair to in- 
fer that so large a difference of value was not expected in so long a 
time. When would a transaction of this sort be at an end, if not after 
three years? And it would have lasted in the same way till 1800 had 
not the discovery been made of the subsequent sale. It goes much to 
''the question of thereiU value, that it could not be fixed till a subsequent 
sale. If the price paid hy Page was accidental, no man could argue 
from that as to there being a fraud in Mackreth, It must be ascertained, 
what was the real value of the estate at the time of the sale. Evidence 
of this has been given only on one side, Mackreth having been advised 
to shew that contract, which leads to a consideration how far it would 
be conducive to the question to have that part furtiier enquired into ; it 
.would put an end to the [♦] question on one side, on the other it would [ *427'] 
leave it open. I have been desirous of stating my doubts, because, pos- 
sibly I may think it necessary to have this undergo a further considera- 
tion. After conversing with his Honour, and near half the judges, a 
doubtfulness and difference of opinion has arisen as to the policy of 
laying down the rule, either of law or evidence to the extent now con- 
•^ended for. I own I hesitate to lay down any such rule on the subject. 
..^t u of no use to lay down the rule of law, if the rule of evidence is iefl 
.'"^definite. Two ways have struck me, one to let this matter go to a 
^*irther inquiry, the other, to which I have been more inclined, to nave it 
.''ehearcl, with the assistance of those who will furnish me with the means 
^^ laying down the rule which may set men at ease for their property, 
.|pat, when they observe a transaction for the sale of an estate cut down 

^'^^ inadequacy of value, afler it has been affirmed' by conveyances, and 

k 

(13)' So also in Moru ▼. Royal, 12 Vcs. 355. 
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acquiesced in for three years and a half, I may know how I can Mate 
such a case as mankind shall understand, without putting thcai in fear 
with respect to tlie regulation of their property. 

The cause stood over till this day when the Lord Chancellor gave 
judgment to the following purpose. 

Lord Chancellor, — I have considered of the case of Fox v. Mackretk, 
and have examined it very much ; I have read over all the arguments, 
my opinion is not varied since I spoke of it at large ; I cannot see that 
the decree is wrong, and therefore it must be 

Affirmed. (14) 

(14) The defendant applied to rc-hear this appeal ; but it was refused, and decided on 
the rJth March, 1789, Uiat an appeal from the Rolls to tlie Lord ChanceUtrr cannot be 
re-heard. Vide 1 Cox, 158. S. P. East India drntprnvj v. Boddam^ 13 Vcs. A2\. 
There may, however, be a re-hearing at the llolls previously to an appeal to the Locd 
CiiancMar. Vide 8 Ves. 561. and a Ves. Sc Beam. 3.59. 

Tlie defendant then appealed to the House of Lords from the decree of aflirmanctj 
and on the Hth Marc/h 1791, the same was affirmed witli 200/. costs. Vide 4 Uru. 
P. C. 25b. octavo edition. 
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JJncoln's Inn 
Hall, Dec. 12. 
Mr. Justice 
UuUerfor the 
Lord C/iancd- 
lor. 

Devise of free- 
hold houses to 
8 poor persons 
of a parish : the 
gift being void, 
a personal fund 
[directed by the 
will to be] at- 
tached to tlic 
freehold, is also 
void, by tlie 
statute of Mort- 
main, and the 
court will not 
apply tlie gift 
to any otlicr 
purpose: tlie 
vrordavfhtU shall 
be ffft seeming 
to apply to a 
particular fund> 
shall not be 
held to carry 
the residue. (1) 



[♦] The Attorney General and the Wardens of the Poor of St. 

Saviouu's, Southwark, . - - - Plaintiffs; 

versus 

GouLDiNG and Another, - - - . Defendants. 

(Reg. Lib. 1788. A. fol. 83.) 

npHE information and bill stated i7it. alia, that by a private act of par- 
•*' liament, in the 33 H, 8. the parishes of St. Margaret and St, Mar^ 
Magdalai Ovcrys, were united by the name of St. Saviour's, and that 
the wardens of tbe poor for Uie said parish were incorporated. 

Tliat Hannah Aliens being seised of nine freehold houses, in Vim 
Yardy Tooley Street ^ and also possessed of leasehold houses in Pari 
Street and Kennington Road, and of 800/. if per cent, bank annuities, and 
200/. East India stock, made her will, dated the 18th of December 1782. 
and thereby gave several small sums to be paid out of the East India 
stock, and then g^ve in the words following : ** To John Bayleu, for lib 
life, all the rents which shall arise from my nine houses freehold, in Viiu 
Yard, Tooley Street ; my leasehold in Park Street^ two houses at No. 42 
and 4-3 Queen Street, Park ; and my houses in Kcnninglon Roady in AV«< 
Street; one house at Walworth , by the turnpike. — At the death of 
John Bailcij, I give my nine houses in Vine Street, eight to eight poor 
people that have paid most and longest to the poor's books in St. 3/flrjf 
Over^a parish, as the books shall prove, the corner-house to repair tbcm. 
I give to John Bailey my leasehold house the corner of the Parsonaff 
Wallcy Ncxvington Butts, for his life. And the dividends of 800/. in tki 
4f per cent, bank annuities, at the death of John Bailey, I give to ihecighi 
houses for ever; to each house the 4/. everi/ year for ever, as the Bank pay 

the dividend, I give to the poor of St. Marjy Overys parisli, all the 

rent that shall arise on my leasehold in Park Street^ by the Borou^i 
London ; two in Queen Street^ No. 42 and 4'3, in the Park, I give to such 
poor as paid most and longest in tlie parish, thirty half peck loaves, thirty 
sacks of coals, and thirty half guineas, to those thirty poor folks, to be 

( I ) Tills case has been approved and acted u|hmi repeatedly ; tlie Master of Uic RuUs 
sayiuj;, that although he once doubted it, (2 Veb. jun. 588.) he then fully connurcd. 
See Attorncij General v. WliilchurchtZ Vci. HI. 145. Chapman v. Bntwn, pet LokI I 
£ldim C. 6 Ves. 404. 410., &c. ■ 
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paid there at Michaelmas and Midsummer ; what is left tabc givei> to tfie 
poor in smaller sums." And the said testatrix appointed the defcndahts 
executors of her said will, and gave them 50/. each for tlieir trouble ; but 
she did [*] not make any disposition of, or respecting the residue of her 
personal estate and eflbcts, save what is before set forth. The testatrix- 
made ten several codicils and testamentary schedules to the said will, nine 
of which are in the form of promissory notes, by which she gave, or pro- 
mised to pay several small pecuniary sums to several persons in the said 
notes mentioned. The testatrix died the 5th of October, 1786, without 
revoking the will or codicils, which were proved by the executors in the 
ecclesiastical court ; and leaving the said John Bat/let/, her cousin and 
next of kin, to whom tlie executors paid the interest and dividends of the 
stock during his life. 

John Bat/let/ departed this life on the 29th oi Au<^st 17S7, having 
made his will, by which, inter alia, he gave all the residue of his personal 
estate to the defendants, • to be equally divided between them, and 
appointed them executors of his will, which they also proved in the 
ecclesiastical court. 

The plaintiffs filed the present bill praying that it might be declared 
that the bequest of the interest and dividends of the 800/. Bank 4 per cent, 
annuities, to charitable purposes, is a good and subsisting beciuest for 
the benefit of poor persons of that parish, or for some other charitable 
purpose, for the benefit of the said parish, and that the residue of the 
testatrix's personal estate is by the said will given for the poor of the 
•aid parish, and prayed the consequential accounts, and that the defend* 
ants might pay over the dividends since the death of John Bailer/, and 
pay the savmgs and dividends, or transfer tlie Bank annuities, and make 
the distribution of coals directed by the will, and account for the residue 
of the testatrix's personal estate. 

The defendants, by their answer, admitted the facts stated in the 
plaintiff's bill, but denied tliat the interest of the 800/. is a good and sul>- 
aisUng bequest; the bequests being attached to the nine freehold houses, 
and therefore void by the statute of mortmain, and submitted that the 
residue was not void ; and the defendants claimed all such interest as 
John Bayley would have had in the personal estate. 

The cause came on to be heard before Mr. Justice BuUcr, sktiug for 
Lord Chancellor, who after hearing the arguments, immediately gave 
judgment to the following effect : 

[♦] Mr. Justice Biiller. — The questions are, whether the gift of the 
800/. can be supported; for this purpose it is argued not to be within the 
statute. With respect to the houses, the gift of them is void : then, if 
the gift of the 800/. cannot be applied according to her disposition, 
another question arises whether the Court is to apply it to some other 
matter ejusdem generis. The Court has certainly thought it could vary 
the use, but the rule may be drawn from the cases, that wherever the 
Court had directed the sum given to bo applied to a different use, there 
has been proper ground for the Court to say the use to which it has beert 
applied is consistent with the use declared in the will, but there have been 
subsequent cases which have varied the rule: where, according to the 
intention of the testatrix's applying the fund otherwise than to the per- 
sons inhabiting the houses, would be contrary to tliat intention, the 
inhabitants of the houses being Hie principal objects of bounty : if they 
cannot be supported, it is not to be given to the poor in general. 

The second question is, whether the testatrix has given the residue to 
the poor. It is impossible to put any other construction than that of the 
defendant's counsel ; the small sums given, are out of a particular estate. 
Jn expounding the words of the will, it is necessary to take the whole of 
the will together. The testatrix begins every new senteuce with the 
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1788. words I give : this helps on to the true sense of the wilU The words ** at 

^ _ ^ _i - the death of «/. BayUy, I give the rents, &c." is all one sentence. Mr. 

Attorkxy HoUist contends it ought to be divided, but the Court will npt divide it 

GKMKaAr. unless it is necessary. The words, Igive, will occur twice in the sentence 

agqm^ either way ; what is left* only signifies what is left of that subject. 
<^ovi.mj^o. J J s Bill dismissed. 



Imeoi * Inn FoRBES against Ross. 

JlaU, 

December 17. (Reg. Lib. 1788. A. fol. 275.) 



A trusty in a fTlHE testator had directed two trustees, of whom Ross'vrtis one, to lay 
J* ted ncy ^"^ money which should come to their hands, on heritable or per- 

tobe lent at sonal security, at such rate of interest as they should think reasonable: 
such rate of in- the two trustees agreed that Ross should take the money at 4/. per cent, 
terest [as they and he admitted by his answer, that 4/. per cent, was [♦] not the utmost 
ahould think interest which could have been made on personal security. It wa« 
r"^^t of Ws ^dn^^'^cd on the other side, that Ross was a man of large property, and 
co-trustee ^^^^ ^^^ testator in his life-time had been used to place money in his 

keeps it at four hands at 4/. per centf but it was insisted that this was a personal favour, 
per cent, or- and that, according to the directions of the testator's will, the money 
?^**^if 2 o"6**' ^o ^^ve been lent at 5/. per cent. 

«cMuton to Lord Chancellor was of opinion that Ross ought to be charged with 

par the costs of interest at 51. per cent. He was anxious to declare he imputed no blame 
taking the ac- to Uie defendant, and en this ground refused to give costs against (4 ) him : 
counts as to but he conceived that, being a trustee, he could not, according to the 
that interest.] known rule of courts of equity, be permitted' to benefit himself in a con- 
^ r *4.<t1 1 ^^^^^ ^^ ^^^ subject of his trust; that though the testator did in his life 
L *^ J place money in his hands at 4/. per cent, yet having by his will directed 
the best and utmost interest to be made, his intentions of accom- 
modating Ross by loans at a lower rate of interest, must be considered as 
ending with his life (2) ; and he had made it the duty of his trustees to 
procure the best interest. His Lordship repeated that he wished to have 
It understood, that he decided singly on this ground, that a trustee can- 
not bargain for himself, so as to gain an advantage. (3) (4) 

(1) Vide etiam Newton V, Bennety Perkins ▼. Bayniun, and Trevet ▼. Townshend, 
antea, 1 vol. 359. 375. 384. and the several references : Pati/ ▼. Steely 4 Ves. 62Q,; M»dey 
▼. Ward, 1 1 Ves. 581. &c. ; Raplmel v. Boehm, ibid, 92. and 15 Ves. 407. 59a See al^ 
the various cases collected and commented on by Sir T. Plumer, Vice Chancellor, with 
the greatest care in Tebbs ▼• Carpenter, 1 M add. Rep. 300. et $eq* 

(2) The decree accordingly directed interest to be computed on the sum lent hif the tet- 
tator at the rate of 4/. per cent. onJy to the testator* t death ; and^ivm that time at 51. per 
cent' &c. &c. 

(3) See Fox v. Mackreth, antea, 300. and the notes. 

(4) This cause came on for further directions, 14th AjtrUy 1790, when L. Chanctliaf 
ordered the executors to pay the costs of taking the accounts as to the 5/. per cent, interest 
Mr. Browns MS. note. 
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Scott against Tyler. 



1788; 



Lincoln's Inn 



(Reg. Lib. 1788. B. fol. 614.) llaiLOoth Dec. 

[S. C. from 
TflCHARD Kee the putative father of the plaintiff, Margaret Chris- tord Thvriaw** 
-*■' iiana Scott, bv his will devised as follows " I will that my executors o'^ick. 712**' 
hereinafter named, do with all convenient speed after my decease, pur- ^j iee thcar- 
chase the sum of 5000/. Soiith-sea annuities 1751, in their names, upon gumcntat 
trust, that they or the survivors or survivor of them, do stand possessed length, 1 Hargr. 
thereof, and receive the dividends from time to time as the same shall J"'***- ^^g- 22. 
grow due, and thereout pay and apply the sum of 60/. yearly and every '^ 
year, in and towards the maintenance and education of my grandson, [ *4S2 3 ' 
Richard Dryer y till he shall arrive at the age of 15 years, and if my said ^ condition an- 
grandson should then choose to go to the University, from thenceforth ^'^ ^ * *®" 
to pay and apply 120/. per annum in and towards his said maintenance ^^Iq^^U 
and education at tlie University, but [♦] if my said grandson shall not marry uHth con- 
go to the University, I will, that out of the sum of 5000/. and the divi- sauofher 
(lends and savings arising tliereon then made, a sum not exceeding 400/. mother, ifundcr 
be applied in placing out my said grandson to any trade, profession, or -i» wavalid 
employment he may, with the approbation of my executors, choose, and ^„^,JJ|l^ 
ray will and meaning is, that the surplus dividends, if any, over and be- witliout siwh 
sides such allowances as aforesaid, from time to time be invested in the consent shall ga 
like South-sea annuities^ and that the said capital sum^ with such surplus ^ the mother, 
dividends, be transferred to my said grandson at his age of tvoenty-one ^^^ » ^^ of 
yearsy if he shall be living, but if he shall die before that age, I give the Jj^^ue (i) 
said annuities, between Mrs. Elizabeth Tyler, who now lives with me, [Second point, 
and my god-daughter, Margaret Christiana Tyler, equally to be divided as to an ezecu- 
bettveen them, share and share alike, but the share of my god-daughter tor paying hu» 
not to be transferred to her till twenty-one. And if she shall die before ^^ ^^\^ * 
her arrival at that age, I give her share to the said Elizabeth Tyler, for ^ hu'^taS** 
her own use and benefit ; also I will that my executors hereinafter estate • whether 
named, do, with all convenient speed, after my decease, purchase the sum such a trans- 
of 10,000/. South-sea annuities, 1751, in their names, upon the trusts action can 
after mentioned, that is to say, upon trust, that they and the survivor and ***n<^ (2)1 
survivors of them do stand possessed thereof, and out of the dividends, 
pay or permit the said Elisabeth Tyler to take or receive yearly and 
every year, as tlie same shall become payable, the sum of 100/. for the 
maintenance and education of my said god-daughter Margaret ChriS' 
tiana Tyler, until her age of twenty-one years, which will be on the 

( 1 ) Tlie condition in this case was jtrecedent to the legacy ; in which it diflers from Jones 
▼. E. otSvffdk, anlea, 1 vol. 5128, and many otlier cases. Sir }V* Grant M. R. referring 
to the principal case, says, it had been sometimes thought to amount to a decision, that 
the residuary bequest was as strong as a specific devise over of the fund in' question ; con- 
trary to Lord Har(iuicke*s decision in Wheeler v. Bingham, 5 Atk. 364. His Honor, 
however, adds, ** But it appears from the copy of Lord TAur/oii;*8 judgment in DicHns, 
'* that he IhovgfU U liad been jyroperly held that a residuary bequest left the condkional 
'* legacy in statu quo ; and that the ground of fas decision was that Mrs. Scott netier came 
«* under the description to which tlie gift of the 1 0,000^ urns attached,** See in Lloyd v. 
Mra7iton, 3 Meriv. 118. See also Hemmingt v. Muncldey, antea, l vol. 305, 304. and 
what is said by the Lord C. in Stackj)oU v. Beaumont, 3 Ves. 97. as to the legality of a 
condition confined to the age of twenty-one ; et vide per Lord ThurloU), jtott, 437. and the 
instances put by Lord Thurlow in his judgment on the principal case, 2 Dick. 721. 

As to some of the later cases on these conditions, both precedent and subsequent, which 
include almost all the preceding, and contain many observations on the principal case, 
see the important one of Garke v. Parker, 19 Ves. 1. ct seq, ; Lloyd v. Branton, 3 Meriv. 
106, &c. ; jiislabie v. Rice,. 3 Madd. Jllep. 256, &c Pamell v. Lyon, I Ves. & Beam. 
479. D^Aguiiar v. Drinkwater, 2 Ves. & Beam. 225. 

(2) ride Andrew y. Wrigley, post, 4 vol. 124.; JJill v. Simpson, 7 Ves. 152, Ac; 
. Macieod v. Drummond, 14 Yes. 353, and 17 Ves. 152, &c. 1 Ball & Beat. 167. 

18th 
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1788. 1^^^^ ^^y o^Jvne 1785, and add the surplus of such dividends, from time 
^ \ J to time to the said capital stock, and at her said age of ttoentt/'One i/ears, 
Scott I will that one moiety of the said capital stock of 10 fiOOl, and the savings 

against thereof be paid and transferred to my said goa-daughter^ in case she shall 
Trtia. (fg f/ifffi unmarried, and that at her age ofttDenty-Jive years, if she shall be 
then unmarried^ I will that the other moiety of the said 10,000/. be then 
transferred to her for her own use and benefit, but in case my said god- 
daughter shall marry before her said age of twenty-one years, wUh the con- 
^ sent of her said mother, Elizabeth Tyler, I will, that one moiety of the 

said 10,000/. with the savings made, le settled on my said god-daughter, 
for her separate use, and her issue, in such manner as her said mother, 
Elizabeth Tyler, shall think proper, and the other moiety thereof, with the 
surplus dividends disposed of a* she my said god-daughter shall think JU, 
[ HSS ] but in case my said [•] god- daughter shall depart this life before her ar- 
rival at the age of twenty-Jive years unmarried, then and in such case 
1 give the satd 10,000/. to her said mother, Elizabeth Tyler, for her oan 
use and benefit. I give, devise, and bequeath to my esLecutors, and to 
their heirs, all my freehold messuages or tenements, with the appurte- 
nances, in Denmark Court, in the Strand, being No. 2, 3, 4, and 5, in 
trust, tliat they and the survivors of them, and the heirs and assigns of 
such survivor, do from time to time receive the rents and profits thereof, 
and lay out the same in government securities, to the use of my aforesaid 
god-daughter Margaret Christiana Tyler, till her age of twenty-one 
years, and from and after hec attaining that age, I give the said mes- 
suages, and the rents, issues, and profits received by my said executors, 
in the mean time to my said god-daughter, her heirs, executors, ad- 
ministrators, and assigns, for ever, but if my said god-daughter shall de- 
part this life before she shall attain the age of twenty-one years, I give 
and devise the said messuages, or tenements, and premises to my said 
grandson, Richard Dryer, if living, his heirs and assigns, but if dead, 
I give and devise the same to the said Elizabeth Tytery her heirs and 
assigns for ever. I give to my executors tlie principal sum with interest, 
which at my decease may be due to me, on the security of the River 
Lee, upon trust, that they do receive the interest thereof, till my said 
god-daughter A/ar^arf^ Christiana 2j^/er shall attaiij twenty-one, for her 
separate use, notwithstanding her coverture, and from and after her attain- 
ing that age, to transfer or assign the said securities, with the money due 
thereon, to my said god-daughter, for her own use and benefit ; but if my 
said god-daughter shall die before she shall attain the age of twenty-one 
years, I give the principal money and interest, for or on account of tbc 
River Lee, to the aforesaid Elizabeth Tyler, for her own use and bene- 
fit." He then gave several other legacies, and appointed as follows : 
** all my freehold estate in Whitechapel, in the county of Middlesex, and 
all bona debts, and other debt£ owmg to me, by any person or person:^ 
whomsoever, (particularly a sura of 2300/. and interest due to me from 
Maurice Dryer, and his wife, on mortgage of their estate) and effects as 
well real as personal, whatsoever and wheresoever, and of what nature 
or kind soever, / give and beaueath the same to the aforesaid Elizabdh 
Tyler, her heirs, executors, aaministrators, and assigns for ever, for her 
great care in looking after me in my several illnesses, and whom I look 
r *4f34 1 [*^ upon as my wife in every respect, which I would have made her had 
it not been for a foolish promise I made to my late wife, in her life-time ; 
and constitute and appoint the aforesaid Elizabeth Tyler, George Shake- 
spear the elder, Charles Mahew, and Philip Nind, executors and trustees 
of this my last will and testament.'* 

In 1774?, James. CockburnXth to the plaintiff, Margaret Christiana 
Tyler, a legacy of 100/. and made the defendant Tifkr executrix, awl 
Richard Kee died in September 1776, without revoking hia^will. The 

plaintift 
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plaintiflP Samuel Scoity about the latter end of 1782, paid his addresses to 1788. 
the/other plaiiitiif Margaret Christiana, and by her consent^ made pro- v ■■■■ ^ mL ^ 
povobi to the defendant, Elizabeth T^er, relative to a marriage with Scott 

her daughter, ofiTering to settle her whole fortune, together with a rea- nfiainst 
sonable part of bis own, upon the marriage ; which proposal was rejected ."^^ 

by the defendant : but on the 17th of Mat/ 1783, he married tlie other 
plaintiff*, Margaret Christiana, toithoiU her mother* s consent. 

The lliver Les Navigation Bonds, were witli other securities for 
money, deposited by the testator, with Messrs. Hankeys the bankers, 
locked up \n a box for safe custody, and, afler his death, the defendant 
Tyler, also, deposited securities with them, locked up in a box, for the 
like purpose, and having in the year 1779, engaged in large concerns in 
shipping, 4'c. the banking house wtis in advance for her, in very large 
sums of money, and about the year 1779 or 80, the defendant, Elizabeth 
Tyler caused the box to be opened and severiU bonds and securities, 
among which were ten bonds and securities, of the River Lee Company, 
No. 171 to 180, inclusive, for 100/. each, to be taken out, and deposited 
the same with the partnership, as a general security for monies advanced 
on her account. 

In 1786 Elizabeth Tyler became a bankrupt. 

The original and supplemental bill prayed that the right o^ Margaret 
Christiana to the 10,000/. South-sea stock, might be declared, and the 
same settled on the marriage ; an account of the rents, and of the houses 
in Denmark Court, and payment of the 100/. legacy given by Cockburn, 
an account of the River Lee [*] bonds, against the Hankeys, and tliat [ *'iS5 ] 
the same might be deposited with the Master, and that they might pay 
all monies received on account thereof to the plaintiffs. 

The defendant, Elizabeth Tyler, by her answer, denied that the mar- 
riage of the plaintiffs was by ner consent, and insisted that for want of 
performance of that condition, the plaintiff Ma r^crr^/ Christiana had for- 
feited her legacy of 10,000/. South-sea annuities which had fallen into 
the residuary estate of the testator. 

With respect to the bonds, the Hankeys, by their answer, deposed they 
believed the same to be the property of Elizabeth Tyler, and did not know 
them to be the pro])erty of the testator, and to be specifically devised by 
his will, and hope thoy shall not be decreed to deliver them up till they 
are paid their demands on Elizabeth Tyler, 

The case was argued on three days in Easter, and three in Trinity 
Term 1787. 

Mr. Mansfield f«r the plaintiffs. — Two points arise in this case. 
j. In respect to the 10,000/. South-sea aimuities. 2. In respect to the 
deposit of the river Z,cc bonds 1. We say that Margaret Christiana 
Tyler, having married under her age of twenty-one, is entitled to the 
legacy of 1 0,000/. If she married under that age, a moiety was to be 
settled on the marriage, the other to be paid as she should direct. She 
having married, is tlierefore become entitled to it. But it is objected, 
on the other side, that she is not entitled, because her marriage witli the 
other plaintiff was not with the consent of her mother, whose consent 
was made necessary by the testator's will. The doctrine of our law is, 
that wherever there is a personal legacy, or a portion, payable out of mo- 
ney only and not out of land, and a condition is annexed of not marry- 
ing without consent, the clause restraining marriage is construed to be 
in terrorcm only and void, and it is immaterial whether the condition be 
precedent or subsequent. In this point our law follows the civil law as 
far as personal property is concerned. If this were a new case, and to 
be argued on principle, it would perhaps be a matter of more difficulty, 
but the law seems to be [♦] so fully settled, that it scarcely seems to be [ #435 j 
necessary to do more than mentiou a few of the leading cai>es. Hervey 

' ' v. Aston, 
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1788. V. Asion, Forest, 212. 1 Atk. 361. and Comyns's Rep. 796. — Ret/niJi 
^' ■ ■y I — ^ V. Martiriy 3 Atk. 330. Elton v. Elton^ 1 Wils. 159. According to which 
Scorr cases the plaintifF would be entitled to this legacy, and the condition re- 
ngainu quiring Mrs. Tiller % consent would he pro ianio void even if it be taken 
"• as a condition precedent. But, in truth, this is a condition subsequent; 
the plaintiff was entitled absolutely to this legacy although she did 
not marry ; marriage is not necessary to give her the legacy : the condi- 
tion would therefore operate to divest a gifl which would otherwise have 
effect. The testator meant her to have the legacy in all events at a cer- 
tain period, and the clause respecting her marriage with Mrs. Tylers 
• consent, was only meant to accelerate the payment. 

Mr. ScoH on the same side. — Independently of the clause containing 
the condition of marrying with consent, it may be argued that the testa- 
tor intended the legatee to have the 10,000/. in every event except one, 
namely, that of her dying unmarried under the age of twenty-five years, 
which, by her marriage, is now become impossible. That is the only 
event in which he has given the legacy over ; for it is settled that the 
bequest of a residue is never considered as having the effect of a bequest 
over of a particular legacy. But, on the authorities, it is clear that, this 
being a personal legacy, the condition, as far as it requires the consent of 
Mrs. Tyler ^ is in terrorem only, and therefore void in law ; and tliat in 
fact, the condition, as far as it is legal, is complied with by the mar- 
riage. The case of Long v. Dennis^ 4- Burr. 2052. shews how averse 
the Court always are from conditions in restraint of marriage, by requir- 
ing consent, even in the case where- the legacy issues out of land. How- 
ever, in the cas^ of personalty the rule is fully established from Hervey 
v. Aston, that In this case our courts follow the rules of the civil law, 
and that by that law, two strict maxims are laid down. 1. That mar- 
riage ought to be free. 2. That a testament shall not be inoffidous. 
With re&rence to these two maxims, they held a condition requiring 
consent to marriage to be void, whereby, 1st, They encouraged matri- 
mony upon sound principles of policy. 2d, They prevented heirs from 
being defeated of their inheritance, by conditions requiring them to ob- 
t *4S7 ] tain consent from particular persons, which was [*] a mode invented to 
evade the laws respecting inofficious testaments, by requiring a consent 
wliich the testator knew to be impossible to obtain. On this subject the 
civil law was very strict, and it was immaterial whether the condition 
was precedent or subsequent, or whether there was any gift over or not; 
nor did it signify what relation the legatee bore to Uie testator. The 
condition was absolutely void. — Godolph. Orphan's Leg. p. 1. c. 15' 
This shews that the only effect of the condition was that it made it ne- 
cessary for the party to marry, and the other part of the condition, re- 
quiring consent, is unlawful and void. Marriage alone therefore is a 
compliance with the condition. Godolph. p. 3. c.>17. And the subject 
is more fully considered in Swinb. p. 4. c. 12. p. 266. — That these rules 
have been adopted by our law, is clear from many cases, particularly 
Wheeler V. Bingham, 1 Wils. 135. (2) Elton v. Eltoti, I Wils. 159. Pigot 
V. Morris, Sel. Ca. in Can. 26. and in 2 Eq. Abr. 214. This last case 
may seem at first to be against us, but it was decided on the double 
times of payment. — Then Underwood v. Morris, 2 Atk. 184. adopts the 
rule, SemphUl v. Bayly, Pre. Ch. 562. — Garbut v. Hilton, 1 Atk. 381, 
is a negative authority for us, in this point, and shews that, if a marriage 
had been had, the condition would have been void as far as it required 
consent. Bellasis v. Ermine, 1 Ch. Ca. 22. Another head of cases is 
where there has been a provision made on the alternative of not marry- 
ing with consent, and there the Court has not relieved against the condi- 

(2) 5. C. 3 Atk. ZQU 

tion; 
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tion ; but this is a distinct ground and does not apply to this case. Gilie$ 
V. fVray^ 1 P. Wras. 284, is a case of this nature, nemmings v. Munch' 
ley (antCy vol. 1 . p. 303.) does certainly, in some measure, contradict C/t?- 
deroQood v. Morris ; but whether that case be wrong or right, is at pre- 
sent immaterial, as here is no devise over. 

Lord Chancellor, — The civil law seems to have determined it to be 
illegal to give one person a general control over another in respect to 
marriage ; but I always apprehended this to be restrained to a general 
control^ and not to the preventing a rash or precipitate match, (3) Here it 
is confined to marrying with consent under txve7itj/^ne years ofagCy and 
the question is, whether there is any thing in sound reason to make a re* i 

straint to this extent Utegal, Confining it to years of immaturity is a very 
different thing from a general restraint of marriage. 

[•] Mr. Scott. — The second question in this case is, in respect to the [ *438 ] 
deposit of the bonds by Mrs. Tyler^ in the hands of Messrs. Hankey, the 
bankers, whether they can retain them against the specific legatee for 
the private debt of the executrix. (4) No assignment was ever made of 
them : it was merely a deposit of part of the testator's property, and 
made for a purpose that had no reference whatever to the purposes of 
the will. Mead v. Lord Orrery , 3 Atk. 235. (5) lays down the rule, to 
be sure, pretty broadly, that executors may assign or pledge the testa- 
tor's estate for any purpose whatsoever : but that case has been much 
shaken since by Bonney v. Ridgard, (6) before the Master of the Rolls, 
December 3. 1784, where his Honor was of opinion that the rule was carried 
too far in Mead v. Lord Orrery : for though it is clear that an executor 
may dispose of assets, and any body purchasing of him is not bound to 
see to the application of the money, yet this shall never protect any body 
who purchases from an executor with a full knowledge that the money 
was to be misapplied ; and that mortgaging a leasehold property of the 
testator, did not seem to be the natural way of dealing with assets, and 
was in itself a very suspicious circumstance. Nugent v. Giffhrd^ 1 Aik. 
463 (7), is also a strong case for the defendants, but is inconsistent with 
that o^ Bonney v. Ridgard, (d) Now this is a case where the defendants 
must know that the purpose for which these bonds were pledged could 
be no part of the purposes to which they were applicable by the will, for 
it was a deposit made in the course of a private transaction between them 
and Mrs. Tyler, 

Mr. Graham on the same side. — It seems a very fair inference from 
the words of the will, that the plaintiff Mrs. Scott became entitled to her 
legacy at 21 in all events: though in some cases not to be paid then, yet 
it vested. The clause is oddly worded, and there are several events 
which are not provided for expressly, such as her marrying with consent 
afler 21. It is given over only in one particular event, that of her dying 
unmarried under 25 ; which seems to imply that her interest was absolute 
in all other events. But on the point of the illegality of these conditions, 
the cases are positive, Bellasis v. Ermine, is a case of great authority, 
for it had the assistance of the judges. So Fry v. Porter, 1 Ch. Ca. 138. 

(3) See itkStacJqyoU v, Beaumont ^ o Ves. 97. ; the report in 2 Dick. 721. ; and Hem^ 
mings ▼. Munckley, antea, 1 vol. 305, 304. 

(4) Vide HUl v. Simpson, 7 Ves. 152, &c. 167, Ac ; Madeod v. Drummond, 14 Ves. 
553, and 17 Ves. 152, &c.; 1 Ball & Beattie, 167. 

(5) Vide per Sir W. Grant M. R. on this and the case next cited in Hili v. Simpsort^ 
7 Ves. 167. ; andsee 17 Ves. 164. 

(6) Stated and approved by Sir JT, Grant M. R. 7 Ves. 167. ; and in Bedford v. Wade, 
17 Ves. 97, 98, 99. ; and lately reported 1 Cox, 147. ; see it also stated in Andrew v. 
Wfi^iey, postea, 4 toL 130. ; and in Madeod v. Drummond, 17 Ves. 165. 

(7) See upon Nugent v. Giffbrd from Reg. Lib., in Andrew v. IFrigley, postea, 4 vol. 
135, 136. ; in 7 Ves. 166. ; and in Madeod v. Drummond^ 17 Ves. 163. 

(8) See, however, postea, 4 vol. 136. 7 Ves. 166, 167, and 17 Ves. 165, &c 

The 
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1788. The distinction is between a legacy issuing out of land and a mere per- 

v«i»is^.«.^ sonalty : for as to real [♦] property it must follow the rules of the com- 

StoTT mon law on the subject of conditions. Reynish v. Martin ; Heroey v. 

ofiaintt Aston, The Digest lays down those conditions as void in the most un- 

r^4/iQ 1 q""^^fi^^ ^^^^^ possible. Dig. L. 35. Tit. 1. laws 62, 63, and 64-. 

L ^^y J Mr. Alexander on the same side. — There are two questions before the 

Court ; the first relates to the sum of 10,000/. S. <S. annuities, the other 
to the bonds deposited with the Hanheus. With respect to the first, f 
contend that Mrs. Scott is become entitled in respect of her marriage. 
Tlie rule of this court is, that wherever a personal legacy is given to any 
one upon condition of marrying witli the consent of a third person, and 
no express provision is made in the case of the legatee's marrying with- 
out such consent, tlie part of the condition restraining the mamagc to 
being with consent is held to be in terrorem only, and the legacy vests on 
the marriage ; and this is so, whether the condition be precedent or sub- 
sequent ; whether it be a portion or a legacy ; whether the restraint be 
temporary or perpetual ; and notwithstanding there is a general devise 
of the residue. But tliey will object on the other side, 1st. That this 
rule does not apply where the condition is precedent. The doctrine is 
adopted from the civil law, and it would be almost unnecessaxy to argue 
that this distinction does not apply, had not Lord Chief Baron ComtpUy 
in his argument in Hervey v. Aston^ taken great pains to prove that there 
was a distinction in the civil law between conditions precedent and sub- 
sequent ; I admit the civil law had such a distinction, but it did not apply 
to this sort of condition. The rule was, that where the conditron was 
impossible, against cood morals, or against positive law, there was no 
distinction whether it was precedent or subsequent, the ]ee:atee took the 
legacy discharged of the condition. The Lord Chief Baron himself 
states the rule so, in p. 788. Now this sort of condition was prohibited 
by the Lex Julia, and therefore falls within the rule. This the Lord 
Chief Baron admits in p. 736, but he cites Dig. 35. Tit. 1. 1. 64, which 
relates to a restraint of another kind, and omits to cite Dig. 55. Tit. 1. 
I, 72. Si arhitratu Tiiii Scia nupserit, hares mens eijujidum data, cliam 
. sine arhitrio Titii^ cam Tfubcntcm, legatum accipere respondendum est; eaw 
legis senlaitinm videriy ne quod omnino nuptiis impedimentum in/cratur. 
Tnen, if it was contrary to law, it is the same as if it had not been 

[ *440 ] written, and no distinction [*] whether it was precedent or subsequent 
Witli respect to the modern practice of our ecclesiastical courts, we arc 
informed it is consonant to the rule of the Digest. The cases in our la«>' 
are principally Dellasis v. Ermine, 1 Ch. Ca. 22. Semphill v. Bayly, Pre. 
in Cha. 562. PuUeing v. Ueddij, 1 Wils. 21. Reynish v. Martin,'^ Atk. 
3B0. which last was a condition precedent. The cases where the con- 
dition is subsequent, prove the same thing. Tliose where the resolution 
is in favour of the forfeiture, proceed on di£R?rent circumstances, Suiian 
v. Jetoks, 2 Ch. Rep. 95. Jervois v. Duke, 1 Vern. 19. are on the devise 
over ; Stratton v. Grymes, 2 Vern. 357. Aston v. Aston, 2 Vern. 452. on 
the same ?!ircumstance ; GiUet v. Wray, 1 P. Will. 284.; Creagh t. 
Wilson, 2 Vern. 572., on the alternative provision ; Piggot v. Morris, S^- 
Ca. in Chan. 26. Hervey v. Aston, Comyns, 726., was a case of land ; in 
Chancy v. Graydon, 2 Atk. 616. there was a devise over; Hemmings v. 
Munckley, (ante, vol. i. p. 303.) which seems to have been a hasty deter* 
mination, but tliere is a devise .over ; from all which cases taken together, 
it seems that no distinction has been taken on this subject between con- 
ditions, precedent and subsequent. The next objection that will be made 
will be that, though this rule holds good of a portion it does not extend 
to a legacy. This will be supported by an argument drawn from the civil 
law, and which is stated by Lord Chief Baron Comyns, in his argwhcnt, 

fol. 735., and a conclusion will be drawn that it applies only to poriiow. 

But 
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But this proceeds on a mistake of the Lex Julia, the policy of which was 1788. 
to compel persons to marry, by alt the means that could be devised. It >■ ly^i ^ 
18 not therefore probable that such a law should be confined to^ portions ; Scott 

and indeed the words of the law equally comprehend legacies. So in 05am** 
Retfnish v. Martin, which was the case or a legacy, not of a portion, for Tvli*. 
the narty was entitled to a large provision besides. The third objection 
is, that though the rule may obtam where the restraint is perpetual, it is 
otherwise where it is temporary, and, as in this case, to cease at 21 or 25 
years of age. If the question were to turn upon the policy of the thing, 
i admit this might be a very wise distinction, but it appears from all the 
cases, that there is no ground to argue it on policy. The objection pro- 
ceeds on the supposition that the determination turns on the illegality of 
the restraint ; in the civil law, it is true, it is so, but this Court has 
adopted the rule of the civil law in part only ; and as a rule of [•] con- [ ♦441 ] 
struction of the testator's intent, that the condition should be in terrorem 
only ; and the question with us is, only, whether the condition was meant 
in terrorem. Upon this ground it is, that in those cases, where there 
are devises over, the condition has had its effect ; but if the condition 
was considered as being in itself illegal, there being a devise over could 
make no difference ; but the cases in our law say, that where there is a 
devise over, the testator having made an express provbion in the event 
of the condition not being complied with, shews sufficiently that he did 
not mean it in terrorem only ; and this reconciles these cases with the 
others, which would be unintelligible if they proceeded on the illegality 
of the restraint. The same observations arise upon another class of cases ; 
those where there is a provision made for the legatee in the alternative : 
if the condition were illegal, it would be equally so in that case with any 
other. In the Roman law, it was immaterial whether there was a devise 
over or not ; for this reason it is, that in our law, the constant language is, 
that the condition is in terrorem ; but there is no such language in the 
Roman law, in ours not a word of the condition being absolutely illegal 
. and void, except in the case of Long v. Dennis, where the language, 
attributed to Lord Mansfield by the reporter, is so extraordinary as to 
leave room to doubt the accuracy of tlie report in other respects. From 
licnce we may gather, that though our law has adopted the Roman law in 
part, it has not done so on the whole, and, whatever the distinction in that 
law might be between temporary and perpetual restraints, our law has 
not followed them ; no such distinction is to be found in any of the cases. 
If it be possible for a man to impose such a restraint till 21, he has not 
done it here. Where he meant to give the property over, he has done 
it. In the bequest to his grandson he has devised it over; so in the river 
Lee securities there is a devise over. Consider the policy of construing 
it so here ; the residuary legatee had the custody of the infant, it was her 
consent, if any, that was to be had to the marriage ; how easy it would 
be to her to encourage a match, without being proved to have consented 
to it ; and shie would, herself, be the person to take advantage of its 
being without consent, and obtain the forfeiture. If the point, therefore, 
turned on any ground of policy, there is strong reason wny, in this case, 
the restraint should not hold. The last point they will contend is, that 
the devise of a residue is equivalent to a devise over ; and this will be 
[•] founded on the case of ^mo^ v. Homer (9), 1 Eq. Ca, Abr. 112. but [ ^442 ] 
there is no principle of good sense upon which it should be so, and the 
authority of Amos v. Homer (9) has been expressly denied in Hervey 
V. Aston, Garret v. PrUty, and Wheeler v. Bingham^ 1 Wils. 135. 
Mr. Hardinge, for the defendant Elizabeth Tyler and her assignees. ^ 

(9) It seems there was no deciMon in Amos v. Homer. Sce'3 Atkf 365. and Fort. 
215, 216. 

One 
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1788* One of the four alternative contingencies upon which the daughter*! 

V ■ ^ 1^/ interest is to depend, and that which alone can found her claim to the 

Scott limitation of this entire sum for her benefit, is not accomplished. She has 

t^aifut not " married before the age of ttventy-oncy xoiih her mothers consent,** 

TvLci* I'ljg alternative, respecting this marriage with consent, is not merely 

Jbrmaly nor is it by way o^ substitution for other alternatives, and with an 

equal benefit annexed; but substantially different, and with additional 

benefit. She is to attain the age of twenty-one, — a mere contingency of 

time; — ory she is to attain it unmarried: — or^ she is to attain the age 

of twenty-five, before marriage — or^ she is to marry with her mother's 

consent under the age of twenty-one. Upon every one of these aitem- 

alives afler the first, her state is improved. — In the first event she is to 

have certain freehold houses. — - In the second she is to have an immediate 

. 50o6/. — In the third she is to have an additional 5000/. — In the fourth 

she is to have 10,000/. before the age of twenty-one, but 5000/. is to be 

8ett]e<l upon the marriage. — This fourth contingency interposing its 

earlier effects, saves the legatee from the restraint of the other stipulatiom;, 

and by an act very much m her own power. — The will does not compel 

her to be unmanned, or to wait for the age of twenty-five, or even tnat 

V of twenty-one, before her marriage — for slie is only to marry with her 

mother's consent* before twenty-one, and the 10,000/. is from that instant 

her own. 

2d. Tliere is no condition respecting marriage, afler the age of twentj- 
five, and there is no condition requiring consent atlter the age of twenty- 
one. — The contingency of time is definite, but coupled with a conditioo 
essential to its benefit, or indefinite, except as falling within a certain, 
period, but so as to admit of being defined by the performance of a con- 
dition, — the marriage xvith consent. The will may be construed as if 
the words had been *^ tvhen she has attained the age of twenty-five, 
" unmarried, or tvhen she has married before twenty-one, with her 
" mother's consent." 
[Hl-tJ ] [*] 3d. There is no direct legacy to the daughter ; the gift is to execu- 

tors, and they are to pay at the several periods for her benefit. 

4th. She has a sure provision if she arrives at the age of twenty-one, 
married or unmarried, and married with or without consent. 

5tl). Upon failure of the other events described, there is a marked and 
clear limitation over to the mother. But it is argued that upon the failure 
of this event, (i. e. of the marriage before twenty-one, with consent) no 
limitation over to the mother appears in the will ; and it is true that, in 
terms f no such limitation is to be found. — But there is a limitation over 
of the whole 10,000/. directly, to tlie mother, iu the very next clause to 
this, upon tlie event of the daughter's death before twenty-five, unmar' 
ried — and she, the mother, is residuary legatee. 

The assignees of the mother argue thus in their claim to the 10,000/. 

Firsty The intention of the testator is clear to make the condition pe* 
rtmptory and limit over the interest, 

2dly, The condition tvhich he has imposed, is unexceptionable if it stood 
alone, and as indispensible to any benefit under the xoill ; 

Or, 3dly, At least it would be unexceptionable here, as put by way of 
alternative, and enabling a better provision. 

4thly, It would avail here as a limitation o/^time ; 

Or, 5thly, As being followed by a limitation over. 

First, As to the intention. — The will has clearly meant, that her mar- 
riage without consent, before twenty-one, should put her in the same 
condition, respecting her fortune, as if she died before she attained the 
. age of twenty -five unmarried. 

It has been argued, that a right in the whole 10,000/. vested in the 
daughter at the age of twentyone, which this clause respecting the ti- 

1 1 mitatioa 




Itateidti oter, if it operates at all, is to divest ; [* j and that a right 1788. 
ttoindt be ditested by iiiif^Ilcatioii ; but that argument overlooks the 
rord unmarried. 

Another of the counsel has more plausibly reasoned, that, inasmuch 
% the limitation over is expressly upon another events it can only oper* 
le« in case of that event, as a limitation over ; so that, in this respect, 
* tlie mother has any interest at all, it nmst be in her character of resi- 
uary legatee, but tliat she cannot, in that character, take this interest, 
ecause the testator has implied that she is only to have it in a certain 
vent which has failed : but why cannot she be excluded in one view 
'Om this interest, and admitted in another which is in alio jure, and 
Mch by devolution of law, upon a partial intestacy, falls into thcf 
esiduum f 

The counsel adds, that if the mother is excluded, the daughter alone 
an take this interest. But that is nut a correct inference ; for if the 
Midue given to the mother must be formed after a deduction of this 
iterest, the part which is deducted will be a residue undisposed of. 

2d. The condition is good — even if it toere the case of a direct legacy t a 
^€ daughter , upon condition of a marriage, toith consent of the mother 
tfore ttoentjif'One. 

It is a good condition by the civil law, and good in this court, which 
as not implicitly followed the rule of the civil law as to legacies, nor 
ilh an accurate reference either to the reason of that rule, or to the 
iatinction upon it. 

By the civil law the condition of remaining unmarried is void, and so 

the condition which requires any consent, — though it be that of the 
irent. — This too with, or without, a limitation over superadded, and, 
'the general rule which dispenses with a parent's consent be just, the 
stent of it thus far has very good sense in it. 

The reason, however, of the rule as given in Swinburne, is perfectly 
dieulous. It stands thus : 

** A restraint upon marriage in general is void. This rule is peremp- 
iry and universal. A requisition of consent, which the testator knows 
ill never be given, would baffle the rule; every [♦] testator may be [ ^445 J 
uilty of this evasion ; every nominal trustee may be an accomplice in 
; a testator who is a parent may act in this point against his own child, 
lerefore, says tlie civil law, we must cut the knot, *' rescindi debet quod 
*audanda legis gratia ascriptum est" 

But evert the civil law, with all its enmity against the condition, lets 
I the effect of it in another shape, for if a marriage xoith consent, is to 
lark the time at which the legacy will be due, the Ecclesiastical Courts 
ill not anticipate the event, or act upon it by halves. In the case of 
fervey v. Aston, Com. Ilcp. 735., the words of Lord Chief Baron Comyns 
-e these: '' If a legacy be given upon a preceding fact, that may or 

may not be done, or be to be paid at such a time as may or may not 

come; if the fact be not performed, or if the time should never come, 

the legacy would be lost by the cixM law.'*-^ And in page 744.» " when 

a legacy is given to be paid at a certain time, or upon a certain act 

which is to be performed, nothing is due till the time incurred, or the 

act performed, by the civil law ;'* he cites for this Dig. 1. S6. tit. 2. 

21, 22.— In page 756. he puts the very case of money given to be 
lid upon marriage with consent, and holds that in that c^ase the legacy 
ould be suspended by the civil law. 

He seems to consider the marriage and the cowtent as two events that 
re indispensable marks of the time at which the gift shall begin to 
>cak. 

This rule, however, of the civil law, as it #6spect8 the mere condition^ 

not implicitly aidopted here* and the reasoo of it ne?er« 

•Vol,, n. Y ^ For 
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1788. For heret the condition of a parent's consent is good and meritorious. 

Lord Hale and Keeling^ in />y and Porter^ approve it in verr em* 
phatical terms. — Lord Chief Barun Comifns does the aauie in Heney 
V. Aston, Com. Rep. 748. 

The idea of a condition in terrorefn, as 'tis called, is perfectly ridica- 
lous — what is a terror which is never to intimidate? Would a man of 
sense impose it ? Would any but an ideot act upon it ? 
[ *446 } C* J The intention of the restraint is to guard against an iroproTideiit 

marriage, and punish it if it shall have taken place. — In this view, whidi 
has the soundest policy, the restraint is here stricti Juris^ to a certait 
extent, and though it is difficult perhaps to ascertain the limits with •^ 
curate precision, they are marked enough to bear directly upon the csii 
before us. 

According to Lord Chief Baron Comunst in Heroey ▼. Asian, ptft 
729., " If money be directly given to A. in consideration that toe le* 
" gatee shall not marry without consent, and tliere is no devise ofV| 
'* the condition is ineffectual even here," that is, in other words, if SB 
absolute gift is qualified by that condition imposed upon it. 
. But it seems agrjeed, that if it be a devise of real estate or of a 
charged upon a real estate, the condition would be effectual tboii||i 
without a devise over. 

These distinctions are not very becoming 9), and they offend one tki 
more, when the degree in which the rule taken from the civil lav,tt 
adopted here, has been justified by a view to the uniformity of tki 
courts — though uniformity in the same court is thus overlooked. Stf 
pose portions to A. and B., two daughters, of the same value, and qaJt 
fied by the same condition, what can be more irrational or incongnMi 
than to repel the condition as to one of the daughters, and adopt it ttt 
the other, because the fund happens to be different ? 




by 

intention can be collected aliunde, it should have the same effect-* 
Lord Hardxoicke indeed says, the intention is considered as favouriogtii 
the devisee over, and. as vesting a right in him — that it is a conditia^ 
therefore in that view taken more as beneficial to A/m, than as prejai* 
cial to the legatee restrained. 

But if money be given to be paid at twenty- one, or marriage wiA 
consent, both courts are agreed that it is a good restraint, and thatii 
[ ^447 3 money will be due 'till one or other of those events [♦j has tsh* 
place (10)-*and sijbrtiori, if the money be not given to the legatee, H 
be paid at those periods, but given to another, in trust for that paymcflt 
The distinction is taken up in Hervey v. Aston, page 752., and iht 
point itself decided by an obvious implication resulting from the actsil 
judgment in that case. 

The 2000/. given by that will was personal estate, but it had the 
condition imposed upon it which had also fettered a real devise in iht 
same will, and that condition was ^* a marriage tvt^A conceit/,"— yet, if d* 
condition of requiring as^sent is void in a personal gift, the maniig^ 
without the consent, would have entitled the legatee. 
. But the argument of Lord Chief Baron Comyns is more direct, 751» 

He construes the will as if expressed thus: — 

** When she marries with consent, I give her 2000/. more*^ He ^ 
argues from a general intention, covering both funds, and pointiog' 

(9) See 3 Ves. 95, &c 
. ( IQ) ^ Hemmiti^s v. MuncUey, antea, vol. i. 303; 304.; and SiaeipoU v. 
3 Ve». 89, &c ^ 
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ike time when the gift shall take place: but if the condition were neces* 178^>. 
larily bad in a personal gift the time could not be so qualified. 

He then reasons from its being a personal eift, in augmentation of die 
real devise preceding it, and he lays particular stress upon the %vant of 
\ gift immediately to the child. — He says, that if she were to die before 
the first portion could be paid, she would have neither of the gifu^i and 
he comes, page 753., to the very point ; asserting the import of the will 
to be, that the 2000/. shall be due to her upon her marriage, with con- 
ient« and puts it as if so expressed. — He affirms the condition to be 
lawful, as a condition precedent, and states that, in every other personal 
rift, conditions precedent must be performed — that even the civil law 
bolds that rule, and that we have no instance the other way, either at 
Dommon law or in this court. 

He distinguishes conditions precedent and subsequent with particular 
care, so as to refuse what had been too inaccurately caWeH precedent con- 
litions, and which he considers in the light o^ subsequent. 

[*3 The distinction taken by him is between some eviiwi preceding the [•448 J 
pajiftnent of the legacy* (whether coupled with a condition, or importing 
i condition itself,) and a condition put by way of restraint upon a gift 
ictually made complete, by the will, before the restraint is imposed. 

(3) But the condition here toould be good as enabling a better provi' 
Am by way of alternative. 

If a condition of marriage, with consent, is by way of proviso to am* 
plify a gift, there is no case where this condition, remaining unperformed, 
/die additional benefit can be received. 

. *• You shall either have 20/., or if you marry with consent, you shall 
^liave 30/." shall the legatee marry without consent, and have 30/.? 
Creagh v. Wilson^ 2 Vern. 572. appears to be directly in point. Stress 
ii laid upon this principle, too, in Hervey v. Aston ^ page 750. 

The testator in the case before us gives 10,000/. at twenty-five, to his 
daughter unmarried, but if she marries with consent, before twenty-one, 
he accelerates the payment and relaxes the condition of unmarried. 

No case can be found in which a new and ulterior benefit, being the 
reason for a conditional gift, it can operate in defiance of the terms im- 
pofed. 

4. If the condition here were in itself absolutely voidy either taken as 
precedent or subseauent, yet it would be good as a mark of the time when 
$ke kgacy should be payable — this too even by the civil law. 

In other wprds, if a personal legacy to a daughter is made payable 
jTipon an event marked in the time of it, by this condition upon her mar^ 
nage^ihe legacy is not payable till the time so described and qualified 
!• come. Lord Chief Baron Comyns, in Hervey v. Aston, is express 
to this point, page 737. 74-4. & 756. 

Swinbumey page 269., states it as no condition if put as an adverb of 
timequamdiu or dum sola /iterit, Sfc. Lord Chief Baron [*] ComyTt^ treats C *449 J 
has a limitation oftimcy and in that view adduces the civil law as being 
agreed with him. This way of considering it parries the inconvenience 
er refusing the condition, as annexed to a personal gift and adopting it 
at a gift of real estate. 

. He distinguishes between a legacy '* if t^c." and the same condition 
preceding the legacy, as the mark of its time. 

5. The condition here is good as accompanied with a devise over. 
• The whole 1(),000/. is given over to the mother, if the daughter should 
die unmarried. 

If the testator bad said *' unmarried before twenty-one,'* it would have 
been more clear ; but, even as it is, it is clear that the testator pieant un* 
'married before twenty -one with consent ^ not adverting to any marriage 
ifter twenty-one and before twentv-five. 
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1788. In every other case of the event failing "upon which the paiticiilar fo> 

N iii^\ I ■■ / gacy is given, the mother takes by limitation over, nor can a reason be 

Scott assigned why it should be omitted here, where such peculiar anxiety b 

agatnii marked for tlie effectual performance of the condition. 

TTti:<. r^y^Q \ocsl\ position of the limitation over of the whole 10,000/. is not 

immaterial. It comes immediately after the gift of the lOfiOOL uponi 

marriage with consent before tweniu^one. 

If this were not the key to it, the absurdity would be extreme, for the 
testator would then say, '* If you should marry before twenty-one witKoil 
*V consent, and die before twenty-five, having so married, it is nof tok 
'' given over, though, in failure of all the other events, it m." 

In Hervey v. Aston, a marriage with consent having preceded io tb 
same will, subsequent words, referring generally to marriage^ are boiai 
as referring to a marriage tvilh consent* 

Thus it appears, that in the case before us, the intention is clear fiw 

a conditional gift, the condition too is good in itself—- good, as a liaal^ 

tion of time, — good, as annexed to a better provision, .— and good ■ Mi 

accompanied with a limitation over. f fl 

[ •450 ] [ *] Mr. Hargrove (11) for the assignees of Mrs. 7]yfcr* — Two qnettisi I ft 

occur in this cause; the one as to the bonds deposited with Man Ik 

Hankeys, with respect to which I am not instructed to interpose: dilfe 

other concerning the 10,000/. claimed by Mr. and Mrs. Scatty wfaicfaklcic 

a question of great importance, as it involves the general doctrine of tir I fc 

court, as to gifts on condition of marriage being merely fit terrorenu l^( 

Four times has this Court called in the assistance of the judges of ih W^k 

courts of law upon different branches of this doctrine. Lord CiareuM 1^ 

in the case of Bellnsis v. Ermine. [1 Ca. Ch. 22.] 15 Car. 2.. wasaaWlifeJ 

by Lord Chief Justice Hyde and Lord Chief Baron Hale. Lord KcMM^ 

Bridgman, in the case of Fry v. Porter, 21 Car. 2., had the three drfW^t .^ 

as assessors. A few years after the Revolution, in Bertie v. Lord Fdi^l*!^ 

iand^ Lord Somers called in the aid of the Chief Justices ^^'^■'I.^*- 

Treby ; and, early in the last reign, Hervey v. Aston was heard beftsi^C 

the Lord Chancellor, assisted by the Chief Justices Lee and WUlet^^W^ 

Mr. Justice Comyns. Bur notwithstanding this, and that new cases o^l^h 

curred in the latter part of Lord Hardxvicke's time, yet, during the *■■ Ir^, 

that the great seal was in commission, the case o^ Mansell v. Man$dL^mr^^ 

a power of jointuring given to a testator for life on condition of hiin*M^" 

rying with consent, came on and underwent great discussion. In tliei^ I ^ 

terval between that case and the present time, two cases only seen wl*'^ 

have occurred, Randal v. Payne, (ante, vol.1, p. 55.) and //eswi^lj'^ 

V. Munckley, (ante, vol. 1. p. iJ03.) neither of which appears to haveW I*P3J 

much debated. 1 ,^ 

The present case induces a necessity of re-examining the principldtfi l'*^ 

authorities of the doctrine in question ; I shall, therefore, examine ik If^ 

present cause as far as relates to the condition of marriage with cooKit I ^a 

annexed to the legacy given by Mr. Key. 1^ 

Under the will in question, Mr. and Mrs. Scott claim, in Mrs. &ff^ I ^ 

right, the legacy of 10,000/. South-sea annuities, and found their ds* I *J'i' 

thus : that Mrs. Scott having married under twenty-one years of apeilk 1 ^ 

material part of the contingency in Mr. Keys will, respecting tb^j^ I ^^ 

gacy, has taken efiect, and therefore that she is entitled to the stock vilk I 'fP 

[ H51 3 the accumulation [*] of interest. Against this the assignees cootff' I ^ 

that she is not so entitled, because she has married without the cooittf 1 ji^ 

of her mother. The bill states a kind of consent to have been obtain^ I ^ 

but this is totally contradicted by the mother's answer, and there is not n ^ 

a syllable of proof of such consent, so that tht? fact must be taken tote 1 

(11) 8celKararm*iLJuiid.An. S^r^S. I 
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^Kt the has married under tirenty-one, and without the consent of her 1 788« 
lother. 

The case has been argued' on behalf of the plaintiffs in two ways. 
It, That Mrs. ScoU's title has accrued within the contingencies under 
le will. Secondly, and principally, that the\:ondition in the will, as far 
I it requires marriage with consent of the mother, is a condition in ter- 
went only, and, as such, null and inoperative. 

With respect to the first point, it is not much relied upon ; the true 
Qswer to it will be to state the contingencies. The first contingency is 
lat upon her attaining her age of twenty-one, a moiety of the stock shall 
s transferred to her, in case she should be then unmarried; the event is, 
lat at twenty-one she was, and still is, married to Mr. Scott .* this con- 
ogency, therefore, has not happened. — The next contingency, is her 
;taining twenty-five, and being then unmarried, when the remaining 
»oiety is to be transferred ; but to this there is a double answer ; she has 
>t yet attained twenty-five, and she is married. The third contingency 
, her marrying under twenty-one with consent of her mother : but this 
mtingency neither has happened, nor ever can happen, for she married 
ider twenty-one without consent, and has continued married till afler 
ar age of twenty-o\ie. These are the only continge^ncies in the will, 
id are so framed that no one of them is complied with. It has, bow- 
ser, been attempted to raise an argument in favour of Mrs. Scott from 
e devise over to Mrs. Ti/ler, which gives the 10,000/. to her, only in 
c event of Mrs. Scott*s dying before twenty-five unmarried. But this 
inconclusive, because the real question is, as to Mrs. Scoifs right, not 
r». Tylers ; because it vests Mrs. Tylers right on the devise over, 
bich really depends on the residuary clause, because the title on which 
ich rests depends on the contingencies, and because the implication 
eU Mrs. Scott is entitled to whatever Mrs. Tyler is not, is too violent ; 
therefore proceed to the second and great point in the cause. 
[^] vThe position maintained by the plaintiffs is, that it is the rule of [ *452 ] 
e Couit, in case of legacies of personal property, to consider condi- 
ms in restraint of marriage as merely in terrorem, unless where upon 
e breach of the condition the legacy is expressly devised over to a 
ird person. That such a rule should ever have existed appears won- 
rful, and, if the authorities were out of the case, the rule could not be 
pported. ^'■ 

There is no policy in our law which objects to reasonable restraints 
1 marriage (12), although it will not admit of an absolute prohibition: 
I the contrary, it prohibits marriage under twenty-one, without consent 
parents or guardians. A legacy, therefore, upon those terms, instead 
being against law, coincides with and enforces it: the legality of such 
tcMcy has been recognised in several instances, notwithstanding the 
•ndition has met with much opposition. It was once contended that, 
a devise of land, on condition of marrying with consent, the condition 
IS null : but that point was settled in favour of the condition in Fry v« 
ar^r, 1 Ch. Ca. 188., and in Bertie v. Lord Falkland, 8 Ch. Ca. 129. 
» in the case of a portion to be raised out of land, in Hervey v. Aston^ 
iich also settled that the condition is effectual, on a legacy having re- 
rcDce to a portion to be raised out of land : all agree tliat it is so of a 
^y in money, with a devise over. In Mansell v. Mansell, the condi- 
tn was held effectual, on a power of jointuring with land, by the unani- 
9ut opinion of the Lords Commissioners. A question arose before 
>rd riardmcke, whether the condition was effectual, with respect to 
jney to be laid out on land. This was in 1748, in the case of Ready 

^19) Sttiptr Lord T*tiW<m». 9 Dick. 791.; and p» T/ord Lm^lmnmgh, 5'Vtt. 97, &«. 

Y 3 V. Cohon, 



\ 




I 

452 Cases Argued and Determined 

1T88. V. Cohort^ a note of which is among Mr, JoddreV^ MSS., but the point 
went ofF, the determination of it being unnecessary* 

Is there any latent intent of the testator, which the rule seeks to 
establish ? The rule seems to imply this, construing it lo be in terrorem 
seems as if the intention was to deter the legatee ; but what terror can 
arise from a condition known to be a nullity ? It is impossible that the 
testator can mean to impose a void condition. Is there, then, any rule 
of equity which interferes ? There can be only one to have recourse to, 
and that is, that this Court will relieve against penalties. It will so; 
but then it is part of the rule to exact compensation : and where that 

t •453 3 cannot [♦] be given, the rule does not apply ; but in these cases there 
can be no measure of compensation but the penalty, so that the rule \m 
completely inapplicable. Where then is the foundation of the rule of 
considering restraints on marriage, as only in terrorem^ to be traced? 
The answer given is, that the common law rejected such conditions as 
invalid ; that our Ecclesiastical courts followed the rule of the Roman 
law, and that when the Courts of Equity assumed a concurrent jurisdic- 
tion over legacies, they held themselves bound to adopt the same rules. 
With respect to the Roman law it certainly was unfavourable to con- 
ditions in restraint of marriage; many of its constitutions tend to promote 
matrimony, and discourage celibacy ; the most celebrated provisions are 
those contained m the law commonly called the Lex Julian but which 
is properly the Lex Papia-poppaOf the Lex Jtdia'be'ing a much earlier 
law. Among the provisicms in the Lex Papia-poppreay for encouraging 
matrimony, is one ajmed against legacies on conaition of celibacy. It 
is the 29tn chapter of the Remnants of the Law, as collected by HeineC' 
c/w*+ ; the words are ** siquis celibatus out xfiduitalis conditionem ha^edi 
legaiariove injunxerit : hceres legatariusvey ea conditione liheri sunto^ l^^ 
que eo minus delatam hcereditatem legatumve, ex hoc IcgCy consequuntor ;** ■' 
the terms of the law, therefore, only nullify conditions tchoU^ forbidding 
marriage, but do not make invalid all restraints upon it. The frau(b 
upon the law, indeed, induced a large interpretation, extending to con- 
ditions, on account of their tendency to celibac}' ; as where a legacy wai 
given on condition of marrying a particular person, who was so inferior 
as to make the marriage disreputable, it was deemed equivalent to a 
condition of celibacy, and brought within the construction of the law; 
so, if a legacy was given with a condition of marriage, ex arbitrio aHe* 
rius, it was null, under the idea that it was an evasion of the law, bj 
naming a person who would not consent to any marriage. But it is im- 
possible to argue from these provisions to our law, which will endure 
conditions not to marry without consent, w^ere they do not amount to 
making marriage impracticable. In arguing upon the law of En^and^ 

[ HSi ] it cannot apply in argument that the law of Rome was otherwise. [• j The 
Court cannot adopt the Lex Julia^ or the Lex Papia-popp€Pa, where our 
law is contrarient; besides, it is far from clear that the Roman law did 
reject conditions in restraint of marriage to the extent supposed. In 
the case taken from that law, the restraint is perpetual, and is given to 
a stranger, not, as in the present case, restrained to a limited time, and, 
the consent required, that of the parent, a restraint imposed by the law 
itself. There is no authority to show that such a restraint would have 
been rejected by the Roman law. With respect to the Ecclesiastical 
Courts it is probably a mistake, that they carried the rule to the extent 
in which the Court of Chancery is understood to have received it. What 
authority is there to show that there was any such rule ? Since the 

f r. ffehucciuf in legem Pajriam popptgovn, 4to. 1726, p. 94.; And Me ao uagLe Osn- 
mcntarj on this chapter of the hiw in the same book. p. 298. 
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CouitA of Equity have' assumed a concurrent jurisdiction over legacies, 1788. 
the Ecclesiastical Courts have little cognisance of them, and, when they 
are called upon, instead of giving the rule to the Court of Chancery, 
they regulate their proceeding by our Equity Reports. Swinburn and 
Godolphin are almost the only books which have been produced by the 
ecclesiastical lawyers; but Stvinb^'m is wholly occupied by the Roman 
law upon this subject; and Godolphin^ where he does not follow him, 
takes his materials from the reports of decisions in the temporal couits. 
The only reference by name to a legacy-cause, decided in the spiritual . 
court, is in Moore's Reports, 857., where Judge Winch cites Pigot't^ case, 
in which the legacy was held good, notwithstanding the breach of a 
condition not to marry without consent. From this case alone, the 
Courts of Equity are said to have borrowed this rule from the E^cclesias- 
tical Court, and are said to have adopted it, not from conviction of its 
rectitude, but merely for the sake of conformity between the concurrent 
jurisdictions, which, in general, is certainly , highly laudable, but has its 
proper bounds. But in the present case, there is a seeming incon- 
sistency, as we are immediately told, that the Courts of Equity reject a 
very material part of the rule adopted by the Ecclesiastical Court. With 
them a devise over will be no guard to the condition ; but, it is confes^d, 
that, in the Court of Equity, it will render the condition inviolable, a 
deviation which greatly detracts from the conformity of the jurisdictions. 
The doctrine appears, from this view of it, to rest on erroneous opi- 
nions, with respect to the Roman law, and the practice [♦] of the Ec- [ '455 ] 
clesiastical Court ; but it has become so entrenched by authorities and 
supported by great names, especially those of Hale^ Noitinshamy and 
Hardwicke, that it cannot be wholly denied to be the law of die Court; 
it can only now be pressed, that the Court will not carry it an iota be- 
yond its limits, and resist its application to such a case as the presently— 
For this purpose I shall contend, 
Ist. That the doctrine is inapplicable where the condition of marriage 

is precedent. 
2dly. That the residuary devise, in the present case, is a sufficient 

devise over. 
Sdly. That the doctrine ought to be confined to immediate and direct 
legacies, and not to include a trust engrafted upon them, under 
which latter denomination the legacy in question mu^t be adiuitted 
to be. 
IC I succeed in either of these points, it will negative the claim of the 
plaintiffs to this legacy of ten thousand pounds. 
As to the first of the three points, 

I acknowledge that the authorities in support of the in terrorem 
doctrine are, to a certain extent, so strong and so uniform, that they 
extort submission : but, in so saying,.! look to the distinction between 
precedent and subsequent conditions. Where the condition is sub- 
sequent, the authorities are peremptory. I entertained a doubt whether 
it was not the same as to conditions precedent, being aware that Lord 
Hardtvicke had refused to draw the distinction between them, where 
restraint of marriage was concerned, but, upon serious investigation, I 
found ample room for exempting conditions precedent, both upon the 
principle' on which equity aflords relief, and upon the authoritit^f. And, . 
with respect to the principle on which the Court relieves, it does not 
extend to conditions precedent.'— The only principle to which it can h^ 
referred, is that by which the Court relieves against penalties and for- 
feitures. The rule, with respect to marriage conditions, when adopted by 
the Court of Equity, thererore, became arranged under that head, ana, 
iK»t [* J being permitted to have any further effect than to alarm the ^ #^55 1 
parties, they obtained the name of conditions in terrorem* Unfortunately 

Y 4 ^ that 
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1788. tint principle required compensation to be made, which will no| holdi^ 
to these conditions : but this only shows that the principle has been mitr 
applied, not that the relief has not been administered under colour of 
that principle. If this be allowed to be the principle, let us examine 
whether, on that account, conditions precedent are not entitled to be. 
exempted from the interference. The old distinction between conditions 
precedent and conditions subsequent, to which Lord Coke calls the 
attention as of the ficst importance, is this : that, where an estate is 
given on a condition subsequent, the estate vests till the conditioii or 
contingency takes place, and then it operates by divesting or destroying 
the estate. It is resorted to in order to enforce the object of the donor 
by the terror of a penalty, and as it operates by the destruction of estates, 
it is considered as odious, and stricti juris. In a MSS. Common-Place 
Book of Judge Dodderidses it is said, *' Conditions that go in defeaf 
ance shall be taken strictly, for they are odious." To the same effect b 
Co. Lit. 218. a., Fraunces's case, 8 Co. 90. Title Condition, in Fulbecl^s 
Parallel, and Sbephard's Touchstone. One effect of this disfavor in, tlutt 
if the condition is, or, by the act of God, becomes impossible, the estate 
is absolute as if there had been no condition, Co. Lit. 206. So where the 
condition subsequent is unlawful, Fulbeck Par. p. 2. 66. b, citing PerktMt, 
Sect. 139. and 4 Hen. 7. 4. and 2 Hen. 4. 9. Another effect of the 
odium under which they lie, is that they are construed strictly, Fraunce^s 
case, 8 Co. 90. b. and 1 Leon. 305. Thus it appears that, in respect to 
the penal nature of these conditions, tlie phrase of in ierrorem is pecu- 
liarly applicable to them. 

The condition precedent is of quite an opposite nature, there the 
estate cannot commence until the condition is performed, or the contio- 
gency has happened. It has,' therefore, been observed upon it, that 
** adimpleri debet ^ priusquam seqvatur effectus^' A passage m Plowden, 
conveys an idea of the dependent nature of the estate on such a coi|- 
dition : Judge Broxvn says, Plowd. 272., " If I grant to you, that if jt* 
will do such a thing, you shall have a lease in such particular land of 
mine ; there the condition precedes the lease, as the needle precedes |he 
r •467 ] thread; [*] and, as the needle draws the thread after it, does the con- 
dition the lease.'* The condition, therefore, is beneficial, not penal, and 
is favoured and benignantly interpreted, according to the intention of the 
words, Co. Lit. 218. a. 219. b,; — the phrase of in ierrorem is, therefore, 
from its nature, inapplicable to them, actual performance is essential to 
them, notwithstanding their favourable interpretation ; therefore, though 
the condition be impossible or illegal, no estate can arise, and it is tlie 
same as if none had been given, Co. Lit. 206. a. and b. 217. b. 218. a. 
Fulbeck's Par. 2 part, 67. a. The result is, that, though penal conditions 
to destroy estates may be dispensed with, beneficial conditions to rais? 
estates must always be complied with. 

If this doctrine is important at law, it essentially affects the jurisdiction 
of equity: from the penal nature of conditions subsequent, they, jn 
general, fall within that lenient principle by which courts of equity relieve 
against penalties : but there is no connection between this and a con- 
dition precedent, which operates by giving an estate and conferring • 
benefit. Upon such a condition, equity cannot interpose ; equity cannot 
raise an estate which the donor has not given. If such a power was to be 
assumed over one subject, it might soon extend over oUiers, and over? 
leap all boundaries. If the principle on which this argument proceedi 
be just, is there a reason to be alleged why marriage conditions precedent, 
when conformable to law, should not.be strictly complied with ? Nor ia 
the distinction of penaltv or no penalty, new in this court: there are casef 
where the form alone will make the difference; as in .the case where four 
or four and a half per cent, interest, is reserved in a mortgage, wi)hacOP' 
■ ' 10. dltlott 
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dttioii of increaaing the interest, in default of punctual payment, €o'$«^ }7Sd. 
per cent,; the Court will relieve, because it is in substance and in form ^ v«.-^^<w/ 
penalty ; but if the reservation be five per cent, with condition of reducing Scott 

the interest to four on punctual payment, equity cannot interpose, ^aimt 
because, though they are substantially the same, there is not in this cas^ Tviiiu 
the form of a penalty. This is a stronger case than that between estates 
and conditions ; because, with respect to the payilnent of interests, th^ 
difference is only formal ; but the difference between conditions pr^* 
cedent and subsequent is substantial. 

[ *] If I have established the doctrine with respect to the difference C *^^^ 3 
between conditions precedent and sub.oequent, I may proceed to argue 
that the circumstatnces of the present case furnish less reason for con- 
sidering it as a penalty, than cases upon marriage conditions in general. 
This is not the case of a child letl with a portion wholly dependent on • 
marriage conditioned to be with consent; it is the case of an additjonfil 
portion ; besides the present portion, she has four freehold houses, with 
the intermediate rents, together with the money due on the New River 
bonds, with the accruing interest upon them, the principal sum of wliicb 
is 1000/. ; she has also a contingent interest on the doath of the grandson* 
The present is, therefore, a conditional addition to a provision unclo^ged 
by conditions ; and there is not so much to affect the feelings of th^ 
Court, and impress the idea of penalty, as a person looking only to this 
provision, might suppose. 

I come now to the authorities on the distinction between conditions 

Srccedent and subsequent. However nice the discrimination for which 
have argued may be, I cannot expect it will be recognised, if the ciir* 
rent of authorities should be against me. I shall endeavour to evinoeti 
that, however authorities on conditions subsequent are against me, theril 
is an ample stock, with respect to conditions precedent, of respectably 
authorities that these provisions need not be disappointed. 

The gentlemen on the other side have rested their argument on the 
authorities, they have declined arguing it on principle, and have referred 
the Court to cases of great weight, pnncipally those in the time of Lord 
Hardwicke. The chief authorities they have relied on are these : — Daley 
V. DesbouverUt 2 Atk. 261 ., the declaration of Lord Hardwicke certainly 
blends conditions precedent and subsequent ; but he only says that the 
Court puts the most favourable construction on both to prevent for- 
feiture, and the judgment was given on evidence of a kind of consent tQ 
th^ marriage, on which account his Lordship cites Farmer v. Complon, 
I Ch. Rep. 1. and Wiseman v. Forster, 2 Ch, Kep. 21., both of which were 
cases turning on consent. Underwood v. Morris, 2 Atk. 184., the report 
of tliis case has not a word on the distinction of the two conditions. J 
agree, however, that the condition should be taken as precedent. Pulr 
[*] ^^^^ V* i^cddy, 1. Wils. 21., it is not clear that the condition, in this C **59 3 
case, was not subsequent. Reynish v. Martin, 3 Atk. S30* and 1 Wils. 
ISO. This is an unambiguous decision, that a condition precedent is 
equally in terrortm with a subsequent one, and that the real estates being 
charged with the legacy, will not exempt it from the rule. Wheeler v« 
Bhgham,S Atk. 364. 1 Wils. 135., and in Mr. Joddrel's MSS. Reporti. 
In this Lord Hardwicke repeats his opinion against distinguishing con- 
ditions precedent, but the case was on a condition subsequent, and Lord 
'Hardwicke treats, it. as such. The earliest of these cases is not farther 
back than Lord Hardwicke^ accession to the great seal. The cases are 
only five in number, and only two of them can be considered as decisions 
against tlie effect of conditions precedent, vizp Underwood v. (13) Morris; 
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1788. Bmd'Kejffnish ▼. Martin, OdIj one of them is pointed in distinct terms 
against precedent conditions^ and Lord Harffwickfj in the other, does 
not name the authorities on which he reh'ed, so that at last they seem to 
compress themselves into one fully pointed decision, and the opinion of 
Ttlsb. ^n^ single Judj^e of Equity. 

I do not mean to question, that Lord Hardvoieke*s opinion on the 
subject was gradually and deliberately formed; whether he had quite 
made up his mind, against exempting conditions precedent from the rule, 
at the time when he determined Hervey v. Aiion, does not clearly appear, 
but he certainly was afterwards satisfied upon the point, which giTet 
great weight to his opinion. 

Sir Joseph JekuU was also clearly of the same opinion, as appears by 
his judgment in Hervej^ v. Aston^ as reported by Mr. Forrester (^12) ; and 
SQme appearance of authority may be gathered for the same position, 
from the cases before the Revolution, but, according to my idea, those 
cases were decided upon as conditions subsequent. 

The first case in favour of conditions precedent is that of Popilom v. 
Bamfieldt 1 Vem. 83., where Lord Sottingham says, ** Precedent con- 
ditions must be literally performed, and this Court will never vest an 
estate, where by reason of a condition precedent it will not vest in 
law.'' 

[ •460 ] [«] In Beriie v. Lord Falkland, S Ch. Ca. 129. 2 Freeni. 220. and 

2 Vern. 333., all the Court ( Lord Somers^ assisted by the Chief Justices 
Holi and Treby) held, Ist. That the condition being precedent, the 
' estate never vested. 2d. That the case was beyond the relief of equity. 

The words of the two Lord Chief Justices, that the condition of marriage, 
was precedent, are very strong. Lord Chief Justice 7re6y*s wordi, 
according to Vernon, were these : ** The condition, which is precedent, 
not having been performed, it is plain that the estate, by the letter of the 
will, is gone over to Lord Falkland,^' — He aAerwards said, *' They run 
upon a plain niistake, in saying that they come to be relieved against s 
forfeiture.*' — In another part he sayt*, ** It is not a ca^e in compensations- 
it is not capable of an equivalent to answer the will of the testator." Lord 
Holl*s words, according to 3 Ch. Cases, were these : *' The estate wss 
given on a condition precedent ; and such is the nature of a condition 
precedent in point of law, that no action interposing can be a ground to 
relieve upon, if it be not performed ; so that, being a condition precedent, 
though the Lord Guildford had died within the three years, and the con- 
dition had become impossible by the act of God, it could not have helped 
the lady. It will not be easyy in a court of equity^ to shorn any precedent 
of relief in case of conditions precedent ^ as ojlen happens in cases of con* 
ailions subsequent. Lord Somers also laid great stress on the condition 
being precedent. The case is of great strength: 1. It is a decision 
against a devisee, who was also heir-at-law. 2. The condition was t 
hard one. 3. The lady had shown a willingness to do all the delicacy of 
her sex would permit towards the performing of it. 4. It was a legacy 
of personal estate as well as a devise of land, and no attempt at t 
distinction was taken between them. 5. The great ground of determin- 
ation was, its being a condition precedent, not the devise over, for it 
appears by Freeman's Report, that the Lord Chancellor did not holds 
devise over essential, on a condition precedent. Another authority with 
me is Creagh v. Wilson, 2 Vem. 572., where Lord Cowper founded him- 
self on the greater legacies being substantially on a condition precedent 
Ihe case is, therefore, a direct authority, that if the condition of marriage 
be precedent, it wants not a devise over to make it effectual* The next 
is King V. Withers, Free, in Chan. 348. Gilb. Ch. Ca. 26. The cut 

r *461 1 Aows Xord Harcourft opinion, that where the condition [*1 was pre* 
cedent, and had not happened, he did not think the want or a iinn 
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oyer material ; and although the devise was of a portion out of land, no- 1788. 
distinction was made in that respect. In Gillei v. Wray. 1 Pr. Wms. v — , — V 
284., Lord Chancellor Cotoper held the condition not to be in terrortm t Scon 
1st, Because the provision was alternative. 2dly, Because the condition avtinu 
was piecedent. In Clerk v. Lucy^ 3 (ieo. 1. Lord Conner is said (5 Viner, Ttlie. 
87. in the side note) to have expressed himself thus: ** When the party 
cannot be compensated in damages, it is against conscience to reiieve* 
and in Fry and Porter's case, the condition could not be compensated 
in damages, being a marriage without consent. Precedent conditions 
must b^ literally performed, and a court of equity will never vest an 
estate when, by means of a condition precedent, it will not vest at law. 
But as conditions subsequent are to divest an estate, there it is other- 
wise, where there can be a compensation made in damages, as above; but, 
in any other case, even in a case of condition subsequent, it is not so." 
Holmes v. Lysaght, 4 Bro. Pari. Ca. 103.. arose on the additional legacy 
given on condition of marriage with consent ; it is a direct authority for 
supporting a condition of marriage precedent, without a devise over, and 
in the case of personalty, for the legacy was primarily chargeable on the 
personal estate. The next authority is the great case of Hervey v. Aston^ 
decided in 1737 or 1738, and first heard by Sir Joseph Jekyll, whose 
judgment is reported by Mr. Forrester^ p. 212. He decided that the 
condition, which was precedent, was only in terrorem^ both as to the por- 
tion out of land and the money-legacy. The case was brought by 
appeaU before Lord Hardwicke, who called in the assistance of the Lord 
Chief Justices Lee and Wiiles, and Mr. Justice Comyns, There is a full 
report of the arguments, in 1 Atkyns. Lord Chief Baron Comyns 
argument is reported by himself. Mr. Joddrets MS. contains the com- 
pletest account of Lord Hardxvicke*8 argument ; and far the best account 
of the arguments of the Chief Justices, h in a MS. report which I have 
been favoured with by Mr. Serjeant /////; Sir Joseph JekyWn argument 
is against the effect of conditions precedent; nor will Lord Hardwicket 
reversal make for me, as he decided on the distinction between land and 
money, and held the money-legacy to be governed by a reference to the 
portion. But all his Lordship*s assessors were of opinion with me. Lord 
Chief Baron Comyns thought the condition effectual, as to the money- 
legacy, and relied on the case of Creagh v. Wilson^ and his short note of 
the case in the [^ J margin, makes the point determined a general one aa r #403 3 
to moiiey-legacies, as well as portions, out of land. The Chief Justices 
concurred in thinking the precedent condition effectual with respect to 
the money-legacy, independently of its being mixed with the portion 
out of land. In Mansell v. Mansell (l^), the Lords Commissioners held a 
precedent condition annexed to a power of jointuring to be eflPectualy 
and' laid great stress on the general doctrine, as to conditions precedent. 
An expression of Lord Mansfield^ in Ambrose v. Ashbif^ 4 Burr. 1929* 
2 Black. Rep. 607., upon Hervey v. Aston being cited, his Lordship said* 
** That was a condition precedent, and, therefore, the estate never vested ; 
and in Chancery it is held, that subsequent conditions of forfeiture- in 
restraint of marriage, are only in terrorem^ unless there is a devise over." 
This amounts to an opinion that where the condition is precedent, it is 
effectual without a devise over. Another authority remains, from what 
fell from Lord Loughborough, in Hemmings v. Munkley (ante^ vol. i. 
n. 503.). The words are few, but import an opinion that the condition 
being precedent was sufficient to make it effectual : I do not rest much 
upon it, because in fact there was a devise over before the Court, and it 
is not quite certain that the Court meant to decide independently of that 
circumstance. These are the authorities which oppose the doctrine of 
Lord Hardwicke, Sir Joseph Jekylly and Lord Chief Baron Parker^ and 

(l4' S««itiUttd,;io<<. 17X S. C. Wikn. C«. 56. 
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1789« Ibeugli they were few, might justify jrour Lordship in over-rulii^ IIms 
determination. Th^ balance i9 vastly in favour of the proposition, that 
where the condition of marriage is precedent, it is effectual in case of a 
money-legacy, without a devise over. Upon the whole, I cannot but 
suspect that Lord Hardwicke fell into a mistake on the subject, by sup- 
posing many of the cases to have been on conditions precedent, which 
really turned on conditions subsequent. Those cases are many in 
number, I will only refer to them in the order of time, Ydverton v. 
Nexuportt Tothil, 226., is the oldest case in Chancery on a marriage con- 
dition. Pigot^s case, cited by Winch, Moore, 857m as & sentence of the 
Ecclesiastical Court. Normoody. Norwood^ 1 Chan. Rep. 121. Vininer 
V. Pix, 1 Chan. Rep. 121. Toth. 227. Beiiasis v. Ermine, 1 Ch. Ca. 22. 
2Freem. 171. F/emmingw, fVaigrave^ 1 Ch. Ca.58. Anon. 1 Freem. 302. 
RighUon v. Overson, 2 Freem. 20. Hicks v. Pendarvisj 2 Freem. 41 . A 
ease put by Lord Notiingham, in Jervoii v. DtLke, 1 Vern. 19. Lord 
Saliiburys case, 2 Ventr. 365. 2 Vern, 22. Skin. 285. Garret v. PrUty, 
i •463'] 2 Vern. 293. 2 Freem. 220. SempiU v. BaUy, [« J Free, in Chan. 562. 
In all these cases, although at first sight the conditions appear to have 
been precedent, yet on a closer view they were all considered as con* 
ditions subsequent : this will particularly appear by ronsidering the case 
of BcHasis v.* Ermine ^ which is considered as the leading case, for 
requiring a devise over, on a condition precedent, yet according to the 
authorities as they stood in the time of Lord Hardtoickey and to the strict 
language of the bequest, the condition is subsequent, there being an 
vnmediate legacy by the. first words, and the condition following after- 
wards. This construction was given to a legncy of the same kind by Sir 
' Joseph Jekyllf Peyton v. Bury, JJ P. Wms. 626. It is true in Elton v. 
Elton, 1 Ves. 4. (reported also in Mr. Joddrel's MS.) Lord Hardwicke 
would not allow legacies so expressed to be vested, though the legatee 
was a grandchild : but it is sufficient if the current of old cases con- 
sidered them as vested, for if so, J believe it will be found, that the cases 
on which Lord Hardwicke formed his opinion, that the doctrine of fit 
terrorem governs conditions precedent as well as subsequent, will be 
found to be cases of conditions subsequent, and, if so, it will leave Sir 
Joseph Jekyfts opinion alone in favour of the plaintiff. 

2a. The second ground upon which I argue, that the present condi- 
" ^ tion is effectual, is that the general residuary devise over is a sufficient 

devise for that purpose. 

I admit that the authorities of Sir Joseph Jekyll and Lord Hardwicke 
are against me upon this point. The former in Paget v. Haywood (cited 
J Atk. 378.) denied to a general devise of the residue, the effect of a de- 
vise over. In Hervey v. Aston, Lord Hardwicke seems to have avoided 
deciding this point, but in Wheelvr v. Bingham, he appears to have been 
of opinion, that it must be a special bequest, on failure of the event* 
There are also some earlier authorities the same way, as Garret v. Pritty^ 
9 Vern. 293. 2 Freem. 220. and Semphill v. Bailif, Free, in Chan. 562. 
Yet there are very strong authorities on the other side: — the first of these 
is Lady KUmorey% case, cited by Lord Nottingham, in Parker v. Parker, 
2 Freem. 29. A legacy of 1000/. each, to daughters, if they married with 
consent of a person named, and if they married without, they were to have 
[ *464 ] only 500/. each, and the residue was given to the son. The [*] daugh- 
ters being thirty years of age, sued in Chancery, for their legacies, 
but the court would not decree them without security given to refund, 
on marrying without consent. But this I confess is not a clear case, as 
to its being a residue and not a devise over, though it should seem the 
former. The next, Amos v. Horner^ £q. Ca. Abr. 112., is a complete de- 
ciiion upon a general residuary bequest. (15) A legacy to a daughter of 

nS) It s€«nHt, however, nt^er to have been dtaded. i See Forr. SJ5, 316. 3 Atk. 345* 

lOCV. 
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lOtf. payable on marriage, with conservt, or at twenty-five, and if she 1788. 
married without consent 50/. and no more, the residue to the defendant ; 
the daughter marrying without consent, under twenty-one, Sir John 
'Trevor held the devise of the surplus of the estate to be a devise over of 
the 50/. This case was refused as an authority by Sir Joseph JekuU, be- 
cause no decree was to be found in the llegister's book ; but Lord Chief 
Ju<stice JVilleSf in Hervey v. Aston^ said it appeared by the calendar that 
a decree was made, and it appears that he was of opinion that the resi- 
duary bequest was a sufficient devise over. Upon this contrariety of . - 
authorities, your Lordship will be justified in deciding this point accord- 
ing to the reason of the thing, and the real intention of the testator. 

The nature of a residuary bequest is to vest in the legatee all the pro- 
perty of the testator not otherwise disposed of; therefore it is, that 
lapsed legacies of personalty fall into the residuum; which seems once 
not to have been allowed, Sprigg v.Sprmr, 2 Vern. 394-., at leasts if the 
legatee was dead at the time of making tne will ; but the doctrine is now 
settled in favour of residuary legatees, Wright v. Hall, Fortedcue, 182. 
Therefore in Durour v. MotteuXy 1 Ves. f^20., Lord Hardxvicke decided 
in favour of the residuary legatee, on a legacy void by the statute of 
mortmain. 

The residuary bequest, in the present case, is in the fullest and com- 
pletest terms possible ; it extends both to the real and personal estate, 
and gives a particular reason for making her the hteres /actus, and uni- 
versal legatory of his estate, subject to the former devises in his will. 
If the condition annexed to Mrs. Scott^s legacy had been any other than 
marriage with consent, there could not have been a doubt, on its failure, 
of Mrs. Tt/ler*s title, the intent being sufficiently clear ; and if so, why 
should any stronger evidence of intent be required on a condition of 
marrying [♦] with consent, than of living to a particular age, or any £ •465 ] 
other contingency ? But it may be said, that a sptcial devise over effec- 
tuates a marriage condition, not by being an expression of intention, but 
by creating an iQterest in a third person ; and this is Lord Hardwicke*% 
method of accounting for it in fVheeler v. Bingham, 3 Atk. c. 367, but 
the residuary legatee is equally interested with any special devisee 
over. (16) In both cases the interest of the third person is equally at 
stake ; the only ditterence is, that the interest of the one is created by 
general words, the other by a special limitation. 

3d. The third point 1 made was, that this is not the case of a direct 
legacy, but of a tru^t. The Court will consider, whether, being such, it 
is at all within the sphere of the ecclesiastical jurisdiction. If it is n«it, 
the foundation on which the doctrine of in terrorem stands is wanting, 
and it becomes the subject of quite a different rule, under which land, 
portions out of land, powers over land, and money-legacies having a 
reference to a devise of land, are exempted from the doctrine. There 
was a case before Lord Hardxvicke^ of Reddy v. Cohan, which I have 
referred to before, which went off, but Lord Hardwicke expressed a 
doubt, in respect to its being a trust, whether it was not exei!)pted from 
the rule. 

Upon the whole, Mr. and Mrs. Scott fail in making out their title to 
any part of the legacy of 10,000/.; Mrs. Scott having married under 
twenty-one, without the consent of her mother, which was made essen- 
tial by Mr. A^y's will. The only ground for avoiding the contingency 
is, that it is a condition in restraint of marriage, and therefore only in 
terrorem. In answer to this I have endeavoured to show that the doc- 
trine is mistaken, or at most does not apply to conditions precedent : 

(16) But see the references, &c« in the first note to this case, cntea, p, 431.. and. 
> - that 
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1788. that if a devise over is necessary to defend a condition precedent, as 
well as a condition subsequent, the residuary bequest amounts to such a 
devise over. Lastly» I have submitted whether a trust is not exempted 
from this supposed rule of the ecclesiastical jurisdiction ; I have only to 
add, tha^ the present case is favourable to the validity of the condition, 
as it comes from a father to a child ; is exacted only whilst the legatee 
is under twentj'-one; as the power is vested in the parent; that the 
power has not been abused, and it is not a case where tlie child loses her 
[ 466 3 whole [^J provision, there being a considerable portion for her, which 
is not affected by the condition. 

Mr. Stainsbif (as amicus curue) referred the Court to the case in Dyer, 
189. b. (Butter v. Lady Bray)^ which he said was cited in Man$fU 
V. Mansellf by Sir John Skt/nner, thea the junior counsel in the cause, 
and was thought so important by the Court, that the cause was ordered 
to stand over till the next day, in order that Mr. Henley, the Attorney 
General* might answer it. 

Mr. Plumer^ on the same side. — The question in this cause brings 
two points under discussion, 1st. The intention of the testator, indepen- 
dent of the authdrities on the subject. 2d. The construction of the will 
upon the ground of the authorities. 

The only question now is, as to Mrs. Scoifs claim under the will ; 
she stands in the light of a particular legatee taking tius legacy out of 
the general fund ; to do this she must show the intention of the testator 
in her favour, either by express words, or by impIic|ition. In the pre- 
sent case, it is not claimed as given in express te|rms ; and it does not 
, appear, by invplication, that she was to have it, in the event which has 

happened of jher being married under twenty-one, without her mother's 
consent. The legacy is given to an infant, twelve years of age^: the 
testator had a son-in-law, and a grandson ; and he gives to the present 
plaintiff other provisions, without any conditions, except attaining 
twenty-one years of age, by which she is amply provided for : a real 
estate of 150/. a-year, and a contingent interest in 500C/. given by the 
the testator to Dryer, the grandson, on his dying under age, which is a 
very ample provision for a child under the circumstances of the plaintiff. 
The testator had not affixed any condition or restriction, as to marriage, 
to the gitlt of the 5000/. to his grandson, Dryer; but, when he was givmg 
this 10,000/. to an infant, in augmentation of the fortune already pro- 
vided for her, he might think it very, reasonable to give it her with a 
restriction respecting marriage ; it might be very detrimental to the 
daughter herself, not to be restrained in a matter of so much importance. 
The testator knew how to qualify his gift in the one case, and to leave 
it unqualified in another where he thought it unnecessary. In respect 
to this child he makes no disposition till she attains twenty-one years of 
[ *467 ] age, then, in order [**] to entitle herself to the legacy, she must do one 
of two things ; she must either postpone her marriage tiil twenty-five, 
or, if she marries under twenty*one she must do so with her mother's 
consent ; this is a reasonable restraint, such as the law^ itself imposed 
upon her, and such as many celebrated writers tbink imposed upon her 
by nature. The whole devise is in one sentence; one moiety is to be 
paid to her at twenty -one, if unmarried, the other at twenty- five, if then 
unmarried. If the testator had made no further disposition. It would be 
clear that the legacy was not given absolutely, for she is not to take it 
unless she is unmarried ; but he then savs, (going upon the ground of 
the former prohibition,) that, in case she should marry under twenty-one* 
it must.be with the consent of her mother. The condition he looked 
forward to was marriage ; the first part of his will contains a prohibition 
of marriage till twenty-five ;4he. latter lessens that restrs^int to twenty- 
one with consent. By marrying under twenty-one, without coDseot, 
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•he has departed from the lesser restraint, and disqualified herself from 1788. 
the additional bounty to which she had no title but upon performance 
of .the condition. The. only way the case can be argued in her favour 
is, that this restriction was not a condition, but a recommendation, be- 
cause the legacy is not given over, and although it is given over in case 
of her dying unmarried under twenty-five years of age, that it is^not so 
in any other event ; the construction that it was recommendatory, is not 
maintained by the will, it might as well be contended, that marriage it- 
self was not necessary, as that it was not to be with consent. The 
Principal intent as to marriage, was to postpone it till twenty five ; your 
«ordship will not therefore admit that conjecture into the construction 
of the will. The assertion, that it is not given over on marriage without 
consent, is a mere fallacy founded on a supposition that whatever is not 
given away is given to the plaintiff, who is onlyn particular legatee ; for, 
in truth, whatever is not given away goes to the residuary legatee. But 
they argue that being given to her in one event, it is not so in ativ other; 
which i:; a mistake, as Mrs. Ti/ler does not claim as a particular legatee, 
but as general legatee ; therefore, if any thing is not disposed oi from 
her it is given to her. It is by no means incompatible that it should be 
siven to Mrs. TyUr^ in case of the plaintiff dying unmarried, and also 
m case she should marry without consent, but to give it to Mrs. Scatty 
if she marries [*] without consent, is inconsistent with giving it to her [ *468 3 
on condition of marrying with consent, and would destroy a principal 
object of the testators intention. Mrs. Scott is, therefore, not entitled to 
take on the ground of the testator *6 intention. 

When I call this condition a restraint, I am probably wrong, for I 
may as well call it a coiulition in encouragement of marriage : if the 
condition had stopped in its first part, it would have been a restraint ; 
for the plaintiff, in that case, could not have married until twenty-five, 
then permitting her to marry under that age, is an encouragement to 
marriage : but to say because it is a condition in encouragement of mar* 
riage, it shall be construed as an absolute gifl immediately upon mar- 
riage, is not arguing justly. The condition annexed has nothing in it 
to engage a wish to set it aside. The intention of the testator is legal, 
imposes nothing but what the law itself imposes, it ought, therefore, to 
prevail; arid, if it does, the plaintiff does not make out the proposition, 
that there is, in the event that has happened, an intent, either expressed 
or implied, that she shall take the additional legacy of 10,000/. given in 
the will. 

Secondly, — Suppose the intent to be clear, that, in the events which 
have happened, the plaintiff is not entitled to take the legacy, the au- 
thorities ought to be very strong to induce the Court to contradict that 
intent. 

All the authorities upon the subject are bottomed on the civil law. 

In cases not within the ecclesiastical jurisdiction, the civil law has not 
been adopted as the rule, as in the cases of settlements of land, or of 
money to be raised out of land; in these, the condition has been held 
good ; from whence it follows, that the condition, in its own nature, \% 
just and legal, otherwise it must fail universally: neither is the rule 
adopted in the case pecuniary legacies, where there is a limitation 
over, or in the case where there is an alternative provision, where it 
only notifies the testator's intention. It follows, therefore, that where 
the intention is clear to the contrary, the rule does not apply. Another 
proposition also arises from the cases ; the only ones which apply are 
those of money legacies upon conditions precedent. .[*] If the doctrine [ ^4^ 3 
laid down by Lord Chief Baron Comynst and the Chief Justices, in their 
argument in Hervey v. Aston^ is right, those even do not apply if the 
intention appear to the contrary, although there is neither a remainder 

over. 
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17S8. 6t6r, nor an alternative proviaion ; this k expressly laid dcHrn by Chtef 

^ Ml V mi' Baron ComynU 

StfoTT In adopting the rule of the civil law, ydur Lordship will cfff^iiir^ what 

^intt that rule is ; and it appears that it is not a deduction from principles, 

^***» but merely a part of the Lex Scripta^ the Lex Papia-popp/ta, This role 

fnakes the condition unlawful, and counteracts two principles adopted 

by. our law ; it makes tlie condition unlawful, which by our law is legal; 

and it gives the legacy, whereas our law annuls the legacy given on an 

unlawful condition* Will this Court adopt a part of the Lex Scripta of 

Rome, made under the particular circumstances of the times, against the 

clear principles of our own law ? It was a part of this law, that a man 

who had but one child should take but half of a legacy. Will the Court 

adopt a part of the law, and I'eject the other ? Where is the propriety 

of making a positive law of Rome, a rule of construction of a will here? 

How can it constitute a rule lor discovering a testator's intention? Per* 

/ haps, however, after the determinations which have past, it would be 

presumptuous to say the Court should not at all refer to it. But if the 

Court feels itself obliged to consider it as a subsisting rule, as to those 

eases which fall within it, I trust your Lordship will not extend it fur* 

ther than it has hitherto prevailed ; if the case before you could not, 

from its nature, be of ecclesiastical cognisance, or enter under that 

jurisdiction, the rule does not apply* 

The present case is not a bill for the payment of a legacy; it is a bill 
filed for carrying into execution a trust; the legal fund is vested in the 
trustees ; the Ecclesiastical Court cannot compel the execution of the 
trust, it can only give the legacy to the nominal trustee. The trust then 
Is the subject of the appropriate jurisdiction of this Court; the bill is to 
~ compel the mother to dictate the words of the settlement, as to a moiety 
of the legacy, which the Ecclesiastical Court could not do; if they had 
attempted it, this Court would have restrained them by injunction. This 
appears from I Atkyns, 491., where it is laid down by Lord Hardtdcke 
that, notwithstanding the original jurisdiction of the Ecclesiastical Court 
[ H70 j >n legacies, yet, if there be a trust, this [♦] Court \vill grant an injunc* 
tion, trusts beirifr only proper Jl't the cognisance of this Court, 

The Court, therefore, m a matter oi trust, is not bound by the rule of 

the civil law. This is the first case on the subject of a trust fund. In 

the case of land, or portions charged upon land, the rule has been held 

liot to apply ; so also it ha> been held in personal legacies under certain 

circumstances. Will your Lordship then conform to the general rule of 

this Court agreeable to the law of England ; or adopt the rule of the 

civil law made under partial circumstances^ when the question is which 

of these rules shall be applied to a new set of cases, upon which there is 

hitherto no determination? — But even admitting that the rule of the 

civil law is to prevail, the rule of that law would in this case not be 

to avoid, but to give effect to the restraint ; the case here is that of a 

parent. The case, in the Roman law, is, the consent of a stranger, so 

It was also in the cases of Undenvood v. Morris, and in Reynish v. Mar^ 

tin. The civil law required the consent of the parents in all marriages. 

Dig. 1. iS. tit. 2. 1. 2. nupiife consistere non possuni^ nisi co^sentidnt 

omnes : id est, qui coeunt, quorumque in potest ate sunt. — And it appear^ 

by Dig. 23. tit. 2. 1. 62. that the father might delegate this authofitjT 

to the mother, and if she unjustly withdrew her consent, the praetor 

might compel her to give it. Dig. SS. tit. 2. I. 19. — The restraint 

imposed here is, therefore, only of the same kind with that which tbo 

[ -^ . . civil law recognised. It is limited to twenty-one, which is acknowledged 

by Swinburne, loS., to be good : <* Albeit all these conditions are gene^ 

rally disliked, where they are in part restrained, as that the daughter 

shaii not marry under twenty^ Che condition is not v6id.*' The case wre 

pirt 
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put 18 stronger than the present, there the restraint is absolute^here only 
to restrain without consent. The civil law would, therefore, give effect 
tby not control, the present restraint. The cases do not militate with 
this doctrine, many of them turn upon the special manner in which they 
are penned, several of them are upon conditions subsequent. In Under- 
toood V. MorriSt and Revnish v. Martin^ the restraint is unlimited and 
given to strangers, the u)rmer of them is directly contradicted by Hem- 
mingrv* Munckleif^ shd there is no one of the cases which, if all the facts 
are taken into consideration, contradicts the doctrine now laid down. 

[•J Mr. Stratford on the same side. — This case lias been argued on the [ HTl ] 
part of the plaintiff, on the ground of two principles both drawn from 
the civil, and, as it is alledged, adopted by our law. 

Ist. That all conditions m restraint of marriage are void. 

^. That conditions, annexed to legacies, of marrying with consent 
are, where the legacies are not specifically given over, to be held in ter- 
rorem only, and not* necessary to be performed. 

With respect to the first of these principles, it is not to be maintained, 
taking it in a general, universal, and unqualified sense, but only when it 
is taken stib modo : and therefore in the same book in which it is said, . 
** that all conditions against the liberty of marriage are unlawful,'* it is 
also added, " though, if the conditions are only such whereby a marriage 
is not altogether prohibited, but only in part restrained, as m respect of 
time, place, or person, then such conditions are not utterly tp be 
rejected." Godol. Orph. Le. 45. c. 15. sec. 1. — The reason of which 
seems to be because none of these conditions impose celibacy upon the 
party altogether, and at all events, for though the marriage may not be 
kad at this particular time, or place, or with this particular person, yet 
it may at some other, Sfc, 

The question, therefore, in all these cases must be, whether the restraint 
imposea be reasonable or not. 

In the present case, if the restraint be unreasonable, it must be so 
either as applied to the person to whom the power of restraining is given, 
or to the length of time for which such power is given. — As to the 
person, the power is given to the mother of the legatee ; and as to the 
time, it can, in no event, continue longer than till the legatee attains the 
age of twenty-five years. 

It were needless to state particularly the power which the Roman law 
gave to the parent over the child, ii) cases of marriage ; many passages 
have been cited from the civil lawyers, and many more might be, to 
show that no marriage could stand without the previous consent of the* 
parent, where there was [*] one, and the child was not emancipated : - p #470 1 
among others it is said in the Digest, In tantum (speaking of marriage) *" "^ 

jussus parentis pracedere debet, but it is said that this authority resided 
in the father only, and not in the mother, and that it was part of the 
patria potestas. In answer to this it is to be observed, that the civil law, 
as it appears to be adopted in our ecclesiastical law respecting marriages, 
gives an equal power of consenting to the mother as to the father. Thus 
It is expressly decided by the Canons of 1603, that no children under the 
age of twenty-one, complete, should contract themselves, or marry with- 
out the consent of their parents (in the plural number) or guardian^ and 
governors, if their parent be deceased. These are the words of the 
Hundredth Canon, and by the act of 26th of Geo. 2d. c. 33. it is 
expressly enacted, tliatthe consent of the mother shall be as necessairy 
• as that of the father was, if the father be dead and there be no guardian. 

The length of time during which the restraint may in this indivi* 
dual case last, does not much exceed the time given to parents by the 
act of the 26th of Geo. 2. universallu. And though the testator has, 
in this case, by bis wiU, mentioned a time, viz. the age of tweaty-five, to 
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17S8. t^e extent of which the marriage of the legatee might by pottibility have 
been restrained, yet he has by the same will, held out inducementi to an 
earlier marriage, provided it be a marriage with consent, and he has not 
impeded any marriage whatever after the age of twen^nfive years. 

There is no<case to be found, in which it has been said what shouki be 
a reasonable restraint in regard to the tkiie it is to continue. But fron 
what is said in Aston v. Aston^ 2 Vem. 452«, it should seem that though 
no time be limited, the restraint is not unreasonable, that is^ so as to 
avoid the condition. 

If the legacy, in this case, had been given to the legatee at the age of 
twenty-five years, if she tons then sole and Mnmarrudf it would at icait 
•have been questionable, whether by such a bequest a certain chanfllcr 
and description of person was not imposed upon the legatee, whieh it 
would be necessary for her to sustain at thst ag0,'and without wbichshe 
] could not be intitled ; and [*] yet, in sudi^ a case marriage, would best 
much impeded as in the present. In this view of the case, anothir 
ground of aigument arises on the part of the defendant ; in the coaanoo 
-case of a legacy of personal estate given to a person at twenty-one^ tt 
was expresuy said by the Court, in pronouncing judgment, in Damm 
▼• XiOef, (ante, vol. 1. p. ISS.) it makes silch a description of die peisdn, 
iibai if the person does not sustain the chasacter at the time, die l6Si^ 
will fiul. I do not cite this case as being in t^int to the prasetj (dMnglk 
that was a case upon « personal legacy, whether verted or not) 6rt 
•merely for the passage- alluded to in the judgment, which waa pio- 
nounced on consider^bn. 

If it be true, then, that the words of the bequest do in this cm 
describe the qualification and character of a person under which the 
legatee is to take, a condition arises which, according to i^kmt is said by I 
hotd Cotvper in the case of Creash v. WUson, 2 Vem. 57i^, is in tk 
nature of a condition precedent, and must be performed before the legstte 
can be intitled. To what is said by Lord Cowper in this case of Creagk 
v. Wihony may be added what is said by the Lords CommissioDen - 
WiUes and Witmot in the case of Mansell v. Mansell{n), (24th Febnmj 
1757,) which case seems much in point with the present one, as to tSf 
principle at least upon which the question now to be stated was det9- 
mined. — The case was this. 

Sir Edward Faugh an Mansell being seised in fee of lands, Sfc. by hit 
will devised, as follows : 

'' I give and devise all my estates, lands, tenement^, and hereditt- 
sonents, to my wife Mary Mansellj for ever, and will that she shall k 
directed and governed by John Vaughan, Esq., and Morgan Davis, gsnt. 
and their heirs, in the management of her concerns ; whom I appoint asii 
institute trustees of this my will, to act for her and my children's inteisit. 
as hereinafter mentioned ; and afler my wife's decease, I give and defii^ 
all my lands, Sfc. to my son Edward Mansell, for the term of his naCani 
life, and I will that he shall be capable with the consent of the saidtm- 
tees, to settle a jointure on the woman they agree to in toriting he skmU 
marry, and from and after his decease to his first and other sons, SfcJ* 
[ ^7i 1 [* J There was also in the will the like limitation to Ranlei^ Mtnsii 

the testator's second son, with remainder to his first and other sonsi 4^ 
and the same power of jointuring. 

The testator died in 1720, leaving his eldest son, Edmsnrd, thirty ycait 
of age and married : and the trustees were sixty years old and upwards 

In the year 1740, the lady of Sir Edward Vaughan ManmU, the db- 
-visee for fife, being dead, and the trustees also bong bodi dead, 2kw 
't»eing the survivor, and leaving a son and heir-at-law, Edward Matum, 

.(17) SmL^i^C.J. ;ri//iM«*sIUponofit. CiMfmdOpMNiyiS. ^, 
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then Sir Edward Mansell, and who was at tliat tirae a widower, married 1788. 
Lady ManseO (the plaintiff in the cause) and by deed settled the whole 
estate devised to him by his fatlier's will upon her, by way Of jointure^ 
without any consent obtained of the Jicir of the surviving trustee. 

Sir Edward ManseU, Uie plaintiff's husband, died afterwards without 
issue, and, upon his death, the defendant in the cause, who was the eldest 
son of RawUigh Manseli, was the reniainder-m^ in tail of the estates in 
question, but the plaintiff entered: upon the estates un^Ter her jointure ; 
and die bill was brought by her for confinnation of her jointure, and for 
delivery of some deeds. And one of the questions made, and thutA 
agitated in the cause, was whether the want of consent of the heir <i(f tho 
surviving trustee to the marriage and jointure was matter of circumf 
stance onJy, and the Court shoiud aid tlie execution of the powers^ as 
being defective, or not. 

Lord Commissioner WiU^ said, *\ I observe the counsel on both sides 
have considered this consent as a condition. By the defendant's counsel 
it has. been argued as a conditipii 'jptecedent, by the plaintiff's as a con^ 
dition sobsequent. I think if it is to be taken as a condition, it must be 
.a paacedent one ; and, not bfing performed, no estate could arise. The 
Utottees were not only to consent to the marriage, but to the quantum of 
tke estate, and, therefore, tliere are two conditions and both precedent.*': 

Lord Commissioner Wilinot — ** Such an act as attends this poaner 
. must be in the nature of a condition precedent, I have no idea of a condit ^ 
don annexed to. a power being subsequent, the condition [^3 ^^rust be L **75 j 
performed before the power can take effect. — All powers arise out of 
the original . freehold ; and the person who takes under a power takes 
fcocD the original grantor in the power, but such taker must bring him- 
.sdf within the description to enable him to take. And it is plain with^ 
out cases* that when a person claims, by dexignatio persona he must 
?erify tlie description." 

Mr. Mansfield puts this as the case of a vested legacy. If it had been 
.given to the legatee, without the intervention of trustees, he nughtper* 
haps have argued that it did come within the cases of legacies vested, 
though to be paid in future. Hut here nothing h given immediately to 
the legatee, but to the trustees, and they are directed ** to pay and 
transfer," as.it seems to me, to one of two persons, at a certain time, and 
on certain events, viz. when the legatee shall attain the aire of twenty- 
five years, to her, if unmarried, or if married with consent ; but if not 
married with consent, to her mother. 

With respect to the second of tlie principles mentioned, viz. That con- 
ditions annexed to legacies of marrying with consent, where the legacies 
are not specifically devised over, are to be held in terroreniy and not 
necessary to be performed, I consider the circumstance of there being 
or not being a devise over, as a ground of presumption only of the intent 
<of the testator, and not a necessary and invariable rule of itself. And 
this will appear to be so, by considering the rule, as far as it may be ' 
. called one, and the principles on which it has been adopted. The rule 
is laid down in the case of Stratton v. Crt/meSf 2 Vem. 3i/7., where it is 
maid that a devisee-over being named, he must be looked upon tls a per- 
son whom the testator considered, and had in his thoughts, as to what 
provision he was to have by his will ; but where there is no devise over, 
the condition shall be held in terrorem only, because, as it is said by Sb 
JoMeph JdcyU in the case of Hervey v. Astmiy though a daughter marries 
without her father's consent, yet it is not to be supposed that his severity, 
if Hvingy would carry him so far as to leave her quite destitute. 

As to the rule itself) as laid down in Stratton v. Urumesy Lord Harcourt^ 
in observing upon it in the case of KinE v. [•] trithers, Prec. Chanc. [ *476 3 
550. says, it is too wide. And as to the reason given by Sir Joseph 
■^ Z 2 Jekylly 
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.1788. 'JehJily if it be the true dnc, ft does not apply to the present case; foi', 

^ ■— yw^/ in tnis case, the daughter is not only not iefl destitute, but is provided 

Scott for otiierwi'se ; and where that is the case, the rule has been held not to 

against apply. GiUct V. Wray^ P. Wms. 284". Upon authority, therefore, ai 

ITrxjEt. ^gjj j^g principle, if the legatee be otherwise provided for, though there 

be no aevise over, the legatee must fuHil the condition or forfeit the 

legacy. 

But it is said, that there must not only be a devise, but a specific 
devise over, in order to disappoint the legatee, and that a devise of a 
residue will not do. It is possible that the precise meaning of the irord 
tpecificy as applied to a devise over, is not sufficiently attended to; bat 
it should seem that where the devise over, though of a residue only, be 
to a particular person, that in such a case, the word specific applies at 
least as much to the person to take, as to the thing given ; indeed other- 
wise, the rule as laid down and reasoned upon in Stratton v. Grymes n 
hard to be understood. 

In this case, the residue is expressly ^ven to Mrs. Tyler^ nomtnatim, 
accompanied with strong words of regard. It might have been differeDt 
h^ Mrs. Tyler been appointed executrix, and the residue had fallen to 
her as such. But here Mrs. Tyler seems to be the person whom the 
testator considered, and had it in his thoughts to provide for spedJiciJhiii 
next afVer his daughter, and in case his daughter should not comply with 
the terms of marrying with the consent of her mother, if she thought 
proper to marry at all before she was twenty -five years of age, or coih 
tinning unmarried till that time. 

Mr. Madocks for the defendants, the Hankeys; — by their answer the 
bankers say that they were bankers to Mr. Key^ and that various securi- 
ties for money were deposited by him in their custody, but were locked 
up in a box, to which they had no key : that Elizabeth Tyler, the 
defendant, also deposited with them securities locked up in a box, to 
which also they had no key, and knew nothing of the contents, till her 
necessities required money, when she deposited the bonds in question, 
[ *477 ] as a general security. They deny the knowihg any thing of the [♦] con- 
tents of Mr. Key's will, and they claim a right to detain the securities 
deposited by her till they are paid their debt. 

An executor, being entitled to the property of the testator, if he sells 
it fairly, the Court will sustain the purchase, and there is no distinctioo 
as to this, between its being a specific or a pecuniary legacy. Crane v. 
Drake, 2 Vern. 616. was a purchase in collusion with the (18) executors. 
In the marginal note of 18 Viner, 121. it is said that case was dted by the 
Lord Chancellor in Nugent v. Gifford, who said he had examined the 
register book, and the decree was founded upon particular proof of 
fraud. Nugent v, Gifford, 1 Atk. 463. and Mead v. Lord Orrery, fk Atk. 
235. both show that the possession of the executor is a sufficient title to 
justify the purchasers. Bonny and Ridgard turned merely on the cir- 
cumstances of the case. 

Lord Chancellor, — It is clear the purchaser may be affected with 
fraud ; the only question isf what evidence will be sufficient to prove it 
It is difficult to reconcile Crane v. Drake with Nugent v. (19) Gffird, 
which seems to be a payment of the executor's debt with the testator's 
property, which he could not have paid any other way. 

Mr. mitford on the same side — The Court is very cautioos ■• to 
throwing difficulties in the way of alienation by the executors. Lord 

(18) VtdejKtst, 4toL 137., and 17 Ves. 162, 163. 

(19) Butaee in Macieod ▼. J)rummond, per Lord Etdon C. 17 Vca. 161, 169, 16&&C' 
who observer, .hat in the one cate there was notice of the plaiiitiff*ft debt ; m tk€fkf Af* 
vas nor. See Lord £idan*i obserrations upon the various cseet Slid' the poiati ^ 1^* 
17 Vffc 157, er «^. - ^ ^^ 
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Hiirdwicke in Mead^ v. Lord Orrery said, he did not know of any instance 1788. 
where an assignment by an executor had been set aside, unless some 
fraud appeared between the executor and assignee. 

It is said that Bonny v. Ridgard has overturned the doctrine of Mead 
▼• Lord Orrery, This last case was an assignment which could not be 
in the execution of the executor's trust; it was an assignment to a 
Master in Chancery, as a security for accounting as a receiver. In 
Bonny v. Ridgard there were considerable circumstances to show that 
the assignment of the equity of redemption was not with perfect fairness. 
But his Honour's observations cannot have the weight of overturning the 
decision of Mead v. Lord Orrery. The money might have been bor- 
rowed by Ridgard for the purposes of the trust. In Mead v. Lord 
Orrery no money passed : the case is a very strong one [♦] and goes [ ♦478 "} 
infinitely beyond this. In Humble v. Bill, 2 Vern. 444-. Bill having a 
term in a printing office, devised that 2000/. should be raised out of it for 
his daughter, and made Garret the executor ; Garret mortgaged the 
printing-office, and it was afterwards assigned to Sir fVilliam Humble. 
The Court was of opinion that the executor had a power to alien or sell, 
and decreed in favour of the alienation ; and, although this decree was 
reversed in the House of Lords, yet it appears from Mr. Broum*s report 
of it. Savage v. Humble, I Brown's Pari. Cases, 71., to have been upon 
the ground of some fraud which is not stated in the abridgement of the 
case, and it is always treated as a case of fraud. The case of Crane v. 
Drake, turned merely upon the fraud. The case of Nugefit v. Giffbrd, 
18 very like that of Crane v. Drake, only in the latter, no fraud was 
attributed to the transaction. In the present case Mrs. Tyler appeared 
to be owner of the whole. It is not the practice of men in general to 
look very nicely into the title of chattels ; it is the confidence reposed by 
the testator in the executor, that enables him to dispose of the property ; 
other persons in. dealing with him rely upon that confidence, and it is 
looked upon by courts to be more hurtful to the community, to encourage 
a dread of dealing with executors, than to permit the private loss where 
they have disposed improperly. The principal doubts in the present case 
arise; first, from the property being specifically bequeathed ; secondly, 
from- there having been no formal assigmnent of the River hee bonds. 
First, in Bonny v. Ridgard, the property was specificall}' becjueathed. 
And it appears by Exaer v. Corbet, 2 P. Wms. 148. that this is not 
material. That the executor may sell a term, and the specific devisee 
has nO' remedy against the purchaser, but against the executor pnly. 
In Bill V. Humble there was a specific charge, but that was not made a 
point in the case. Secondly, as to the security not being actually 
assigned. — This is in the nature of a mortgage, according to the act of 
parliament the security is to pass by assignment, endorsed on the bond, 
and entered in the company's books. The Hankeys would have a right 
as against the executrix, to call for tins formal assignment. In Russel 
V. Russel (ante, vol. i. p. 269.) before the Lords Commissioners, a lease 
being deposited as a security, the Court was of opinion that the contract 
was executed by the delivery of the lease, and that the pledgee had a 
right to a conveyance. In [♦] Nugent v. Giffbrd (from a MjSS. note) it [ ^479 ] 
was impossible it could be for the purposes of the trust, and it was 
objected that Nugent took the property with knowledge of its being the 
testator's, and, therefore, was a party to the devastavit; but the. Lord 
Chancellor said, if it was fairly, done, its being for money bond fide due 
was as good a consideration as for money paid ; the mere knowledge of 
its bein^ the property of the testator is not sufficient. In Nugent v. 
Giffbrd, It was an equitable assignment only, and it was held, the plaintiff 
luul a right to an assignment. Under the circumstances of the present 

;, IVf rs. TyUr^ as executrix, if there were debts, might assign this pro- _ . 

Z 3 perty 
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• 1788. potty for payment of them. The Hankevs werebaakera both to Key 
and her ; there was no fraud in them, so, irthey were plaintiffs instead of 
defendants, they would have a right to call for an assignment; evebsop- 
posing there to oe a prior equitable title in Mrs. Scotty they have a prior 
legal title, having the possession of the securities, and might, therefore, 
keep them till an action should be brought, wliich could only be bjr Mn, 
Tyter^ who could not recover against her own acta; the Coiflrt Will not 
therefore take from them the possession ; of the deeds. In' Head ^. 
Egertofif 3 P. Wms. 279. a second mortgagee having the title deeds is 
his possession, the first mortgagee cannot compel him to deliver them up 
without paying him his mortgage money, and Lord Talbi4 coniiderei 
the second mortgagee's claim as arising merely from having the title 
deeds. 

Lord Chancellor. — If I understand the case, it stands thus : that upos 

the death of the testator, the property vested in the executrix. She 

might have vested it in a legal manner in the defendants, but she onlj 

.left tlie securities in their hands ; if so, they have as fair a mortgage is 

any one has who has only an irregular mortgage. 

Mr. Munsfield in reply. — T shall endeavour to take notice of the se- 

• veral heads of argument under which the gentlemen of the other side 
have • arranged the questions in the cause. 1. The first question is that 

'made on tlie will, and it is whether this gift to the plaintiff, Mrs. &otf,ii, 

. or is not, a simple gift of the money in one or two events ; or she wai, 

.at all events, to have the money -in case she married.' The first gift io 

[ ^480 ] the wiU is [*] that io Drwer of 5000/. payable when he should attain 

the age of twenty-one ; if he should -die under that age, it was to be di- 

• vided between the defendant ElisSakethy and the plaintiff, Margaret^ Chrih 
tiana : and if the latter died. under twenty-one, it was to go wholly to 
the defendant, Elizabeth. Then comes the bequest upon which the qoei- 
tion arhscs; he directs his executors to purchase 10,000/. South-sea an- 
nuities, and cives a direct order that the interest (except the 100/.a-ye8r 
maintenance) should accumulate until the plaintiff should attain her age 
of twenty-one years ; then the accumulation was to stop, and half of the 
stock, and all the savings were to be paid to her; and, at twenty-fire, 
the other moiety was to be paid. Then comes the provision for her 
marrying under twenty-one, and the gift of the stock over to the mother, 
in case she should die under twenty-five, unmarried. He then proceed* 
to give her ihc houses at twenty-one, and if she dies under that age, be 
gives them to Dri/cr, uiid then to the River Lee bonds, Which he gifei 
to the plaintiff at twenly-one; and if she dies under that age, he gives 
them to the mother, the defendant, Elizabeth. He afterwards gives seve- 
ral legacies, and gives the residue to the defendant, Elizabeth Tyler. - 

It is a mere blunder by which the legacy is made to vest at twenty- 
five, he understands and means that she shall have it at twenty-one, if 
married ; but, if married before twenty-one, with consent, he meant to 
accelerate it ; and that she should not, in that case, wait till she attained 
twenty-one. The provisions as to twenty-one and twenty-five, arc a 
restraint of the precedent gift of- the moiety and savings at twenty-one, 
at which age he gives her every thing else ; the houses, the River Let 
bonds, and the contingency in Dryer'h legacy of 5000/. 

If this be the fair construction, there is no pretence to say the leaicy 
is forfeited by the marriage. The gentlemen on the other < aide have 
fancied them different provisions at different times ; butthia is wrongi 
for by their construction, if the plaintiff* married at seventeen, aaddied 
under twenty-one, even leaving children, shewbuld transmit notfaiogto 
them. There is no arguing against the words of the will. . Tlic 10,(WOt 
is the only thing given as a portion, out of that alone, her maialaMMe' 
[ *481 \ -is -to arise, out of the other fuuda she is to derive |*J nolhiog tiM* <i i i py 
. . . . W^i 
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ojN ; Chif i$ the reasoD, thtt in dtsposiog of them, uo reference is mtfte 1788*. 

im lier marriage* They have studiouuy avoided taking any notice of 

tbe remainder over, which is simply in the event of her dying unmarried.. 

Thia is a g^round for deciding against them : the onlj shift they have 

b een able to find, is to construe it so unmarried^ which will, be to con« 

iead) that dying married without consent, is dying unmarried. The 

clause of dying unmarried is at twenty-five. It will be a new construc- 

ticMi, that this signifies the same thing as unmarried under tweiity^ne : 

it shows thev are sensible of the efficacy of that clause. All the argu- 

nsent from the bequest osett is therefore in full force. He could not 

OMan what he has expressed ; for, as half was to vest at twenty-one, the 

whole could not go over if she died between that age and twenty-ftve. 

He could not mean her situation to be worse if she married between 

tw«Bty«one and twenty-five, than she was at her arrival at that age : but 

it is contended, she is only to take in the events pointed out. But the 

restraint being confined to twenty-one, he could not mean her provision 

should be less upon marrying without consent, between twenty-one and 

twentv-five, than if she marned without consent under twenty-one. The 

mistake is obvious, it arises frpni the insertion of twenty-five instead. of 

twenty-one. If twenty-one had been inserted, it would have been cleiar 

she was to have her whole fortune upon marrfagc after twenty-one ; or« 

upon marriage before twenty-one, with consent. 

In the present case there are no negative words ; it is, in that respect* 
not like Reifnuh v. Martin ; there the gifl was upon marriage with con- 
sent, and not otherwise ; but here there are no words, nor a tittle to show 
1» intent to deprive her of the legacy. On the fair construction, there- 
Aire, of the will, accordiiiff to the true intent of the testator, if she was 
married, she was to have Uie whole at twenty-one, and the provision in 
rastraint of marriage, is, as such, in terrorem only. 

If, however, the testator has expressed himself so imperfectly that she 
ia obliged to get rid of the objections wjiich have been raised to the le-. 
gacy, we must consider what has been said on the several points.. 
. £*] 1st, I have always understood Uie point to be establii^ed, that [ ^482 J 
there. is;0O distinction bii^^n conditions precedent and conditions sub- 

aue»t^ extent with respect to lands, or where there was a devise over, 
I that ia aifother cases a (condition in restraint of marriage was void. 
it is not very pleasant to find that this is a mere distinction of authority. 
Dot of reasoning, and that children are not, in ail reasonable cases, 
hound by the authority of parents and guardians. In reasoning, subse- 

3uent conditions ought just to prevail as much as precedent ones. But 
le doctrine is established, and it is too late to correct it, at least with 
respect to subsequent conditions. But it is said on the other side, that 
thou^ this be the case with subsequent, it is not so with precedent 
conditions. And with a reference to some of the cases, the intention of 
the testator has been talked of, and Mr. Plumer has argued, that where^ 
ever the intent of the testator appears, that shall be the rule, but, in the 
same breath he says, a subsequent condition shall not prevail, although 
there can be no doubt but a subsequent condition speaks tlie intention . , 

of the testator, as strongly as a precedent one can do. It is contended, 
however, that the authorities are different as to precedent conditions : 
but the authorities put precedent conditions out of the way as much as 
aybsequent ones. The doctrine is adopted from the civil law. — They 
coptend the civil law has been misunaerstood, and that we are now t9 
give it a new construction. But if there is any error in the manner ia 
which the civil law has been construed, the time for correcting that er- 
rar i| past, the doctrine is now established too strongly to be nioved, it 
has become the law of the Court, and the question only can arise, how- 
it has bfen. understood and adopted. It is of no avail to understand it 

2 4 belter. 
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1788. better than those who adopted and established the rule have done. Bat, 
V' 1 y M ^ in fact, the civil law does not admit the distinction between precedent 
dcDTT And subsequent conditions ; what is the difference taken on the other 
Agcintt side between these conditions ? that precedent conditions arc favoured 
;ltlsb.. ^^^ must prevail, that subsequent ones must be rigorously construed at 
to their validity, and may be dispensed with where compensation can be 
made. At law, there is no distinction between conditions precedent or 
subsequent, if the subsequent condition is broken. If a legacy be given 
to A, if he marry with consent of B. there is no distinction whether ia 
point of form it be a condition precedent or subsequent : and equity 
[ •483 j has nothing to [♦] do with the condition. There can be no compensa- 
tion, and therefore there is no distinction between them as applied to 
this subject. If it is so applied, it is arbitrarily to create a law for the 
purpose. — But it is admitted on the other side, that a subsequent con- 
dition is void. — There is no argument for a subsequent conditioji bdi^ 
void, that will not equally apply to a precedent condition being void also. 
A great many cases have been cited as to the distinction which I 
shall not go through ; Creagh v. Wilson^ and Amos v. Homer (20), were 
clear cases of alternative provisions, and in each of them there was a 
remainder over. There 13^ not one of the cases where a precedent con- 
dition prevailed. Hervey \\ Aston, is that which has been the roost relied 
upon, as favouring what has been contended for on the other side. It 
is not easy from Lord Chief Baron Comynss argument, to determine 
what his opinion was, but I think it may be gathered, that he thought 
both the precedent and the subsequent condition void. But what was 
the decision and the ground of it in that case ? That it was the case of 
land, and, therefore, the gift could not ,take place till the condition was 
completed. I never yet knew any other conclusion drawn from that 
case, but, that it was so distinguished from the case of personal property. 
But how came Sir Joseph Jekyll to decide in that very case, that the 
condition was void ? How came Lord Hardtoicke or Lord Somers to 
doubt whether such a legacy was to take place when the condition wai 
not complied with ? They must have understood, that a condition in^re- 
straint of marriage was, in general, void, but doubted, when it was to 
iarise out of land, whether the distinction was to prevail, or was to yield 
to the ecclesiastical rules. These are the principal authorities referred 
to by the other side, for, I shall not dwell on the opinions of commen- 
tators on the civil law, which is a lamentable way of collecting what thct 
law is. — 

On the other side we have very express authorities ; from Godolph. 
Orph. Leg. c. 15. p; 45. it appears that such a condition, though prece- 
dent, is void, and tliis is confirmed by the passage from the Digest, cited 
there. In the cases of Rci/nish v. Martin, Underwood v. Morris, and 
Elton V. tllton, the point is treated as perfectly settled, that there is no 
such distinction. In Amos v. Homer (20), the decision proceeded on 
the remainder over, not on the condition being precedent, I may add 
Gillet V. Wray, where the condition was held good, but that was on K- 
[ ^484 ] count of [^*3 the alternative provision. BeUasis v. Ermine, was ckiriy 
a c^ndi^on precedent, and the Court was of opinion that it was only ti 
ierrorem. In Holmes v. Lycet, 4 Brown's Pari, Ca. 103. The comnel 
in their reasons expressly state, that in a legacy of personalty there is no 
distinction between conditions precedent and subsequent. UnderwMi 
V. Morris, is said to be impeached by Hemmings v. Munckiey, but the 
point determined in the latter did not apply to Uiat case. Lord f/crrf* 
ivicke*6 authority on this subject has every circumstance possible to p;ive 
it weight ; Reynish v. Martin, was late in his time^ and was detenBincd 

... • ^ 

(so) There was no decision in Amos v. Homer, Fort, 215, 216*, and 5 Atk.365^ 

Updl 
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vpbn great comtideration. He had the strongest aversion to inconsider- 1788« 
ate marriages, and after again and again considering the subject, he de- 
cided that point in that case, as an established rule in this court. If the 
cases are such as I have stated them, it is now too late to discuss any 
thing but what the cases are. 

2. It has been endeavoured on the other side to bring in the devise 
over, and they have argued that being given to the^plaintilf m three events, 
that in ail others the legacy goes to Mrs. Tyler. A devise over exists 
only where there is a gift to one if he marry or do any other act ; with 
a gift, if he does not, to another person ; a residuary bequest does not 
amount to a devise over. There is no devise over here, but what 
there is in every case where there is not an intestacy. The case of 
Btratton v. Grtpnes^ 2 Vern. 357. shows that a devise over is only a gift 
to A. in one event, in another to B. Where B. has as good a claim in 
the latter event as A, has in the former. As to a residuary legacy be- 
ing a devise over, it cannot be in such a case as this, where it is given 
over only in one certain event, that of the daughter dying unmarried 
under twenty-five. And the legacy being expressly given over to Mrs. 
'iyler in that event, it is absurd to say it is given over' to her in another 
event, and in a different character. A general residuary legatee has 
never been considered as a devisee over of a particular legacy. 

They then contended, that here is an alternative provision. — But the 
testator has said no such thing — the other gifls are without any re- 
ference to this legacy of 10,OOo7.; if the plaintiffhad died under twenty- 
one, she would according to their argument have had nothing, for none of 
the other gifts vested before that time. There is not the least ground to 
say that here is an alternative [*] within the meaning of Gillet v. Wray^ [ •485 ] 
where one thing is given in one event and another in another event. 

Another ground of argument has been, that the restraint is only till 
twenty-one, though there is a passage in Svoinbume where a restraint to 
twenty is said to be good, it is only given as his opinion. And although 
the point might have occurred in two or three of the erases as Amos v. 
Horner; and Creagh v. Wilson^ where the restraints were only tetnpo- 
rary, yet it was not insisted upon in those cases, and although the re- 
sJtraint in Underwood v. Morris, was only till twenty-one, yet the condi- 
tion was held void, and not a hint given that the circumstance of its 
being confined in point of time would make any difference. 

Another circumstance introduced to vary this case was, that here the 
restraint was given to a parent. In the civil law the mother could 
not be considered as a parent Is there any possible distinction to be 
taken between a parent and a guardian ? The law makes no such distinc- 
tion and reason and common sense agree in this with the law. In 
Hervey v. Aston, the consent first required, was that of the mother, but 
no distinction was made on that ground. 

The objection that this is a trust, is also perfectly new ; If there is 
any ground for this distinction, another case must be added to the ex* 
ceptions upon this subject, that a condition in restraint of marriage an- 
nexed to a legacy given in trust for the legatee, will be good, though if 
the legacy be given immediately to the legatee it will be void. And 
this is a distinction expected to be adopted in a Court which says, that 
trust estates follow the nature of legal estates. Although the ecclesias- 
tical court has not, in general, a jurisdiction over trusts, it is by no 
means clear that that Court may not compel the executor to pay the 
legacy to the party actually entitled, and, where the executor is himself 
the trustee, that Court may undoubtedly compel him to pay it, as he in 
that case only is, what he is in all cases, a trustee for the l^jg^teel Upon 
the true consiructipn of this will, I therefoi^ contend 'Mi%« 7^/ifr waA 
'not to have this legacy, if Mrs. &;o^ marriM. 

* ^ ' The 
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1788f The next question is, with respect to the River Lee bonds ; uirier dbe 

authorities which have been cited, I contend the [*] baokm have no 
right to detain them. The bonds are themselves assignable bj qiecial 
form, and, appearing to be Mr. ITe^'s, Mrs. Tyler'% profierty appears to 
be in the character of his executrix, as she has them under /no assign- 
ment, she deposited th^e with other securities for money, wit|i the 
bankers, as a security for the money advanced. It is cKear, therefioire, 
the bankers knew Ihey were dealing with Mrs.jTiyfer, as executrix sf 
Mr. K^y* They lend her money as a trader, not -for the purposes (^the 
trusts of the wiU^^Tbis is^not tm ordinary way of dealing with execoton. 
If an executor sell the property of the testator, the purchaser knot 
bound to take notice of tne application of the money ; but where sn 
executor deals in this way, it is mcumbent on die party dealing with hist 
to be cautious«--'It is not usual for an executor to mortgage the tests- 
tor's property, but where an executor enters into a trade, and depotb 
se^unties bdoopine to the testator, as a security, it is incumbent on the 
party dealing wythliim, to enquire, whether it is specifically beaueatbed. 
Qtane v. Drahe^ goes furthei*, for that was the case of a cremtor, simI 
the person dealing with the executor was obliged to answer to the cre- 
ditors; and, although in Nugent v. Giffardf Lord Hardwicke held the 
mortgage was good, yet there is a distinction between a creditor and s 
specrac devisee, as the party may know, by looking into the wiU, 
whether the property is specifically bequeathed. — Executors will AOithsf 
be endangered nor much trouble given to persons dealing with them, tf 
they are bound to enquire whether the property is specificrally be- 
queathed. 

There is no case precisely in point of an executor, but there is qb^ 
which bears considerable analogy ; a factor (even in a conuoissioii'irf 
eredere) though he has a complete power to sell, cannot ple%e the 
|[Oods of his principal for his own debt. If a person to whoimthe fiictor 
IS indebted tlfikes the goods he shall answer to the original owner. 
. livttAe'Httnktys could not but know they were dealing with Mrk 
TffUr as an executrix, with respect to these bonds. 

• the cause stood over till this day, when it came on for judgment. 

• [*] Lord Chancellor ita^tjex stating the case as above) delivered his opi- 
nion to the following effect. (20) 

Upon this matter two questions have arisen; 1st, Whether as thiscsit 
stands, the plaintiff have any, and what, interest in the 10,000/. SonA- 
sea annuities. 2. Whether the bankers are entitled to hold the bonds u 
a security for the money due to them from the bankrupt; 

The testator makes four bequests to his dauehter, a contingent interett 
in 5Q0O/L|die 10,000/. in question, the freeholds, and the River £er 
bonds, all upon her living to twenty-one married or unmarried. If she 
dies before, the 1st, 3d, and 4th take no place. Yet the interest of the 
fourth is to be paid 16 her separate use during infancy, notwithstanding 
her coverture. The 2d bequest may take place before twenty-one, Iqr 
marriage with consent of her mother. 

I suspect that the testator has failed of expressing his full inteotiss 
concerning the 10,000/. He gave it to his daughter on a double osd» 
tingency : he seems to have meant it for the mother, on fiulure of thsa> 
-But he hath given it over to her also, on another double contingency, 
the death of the daughter before twenty-one, unmarried. 

The main argument of the plaintitf turned on this position* that one 
btanch of the contingency implied a condition in restraint of laarrii^ 
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(^ See thejudgneiitynriri Lord ThuHom's own naleii* i«r6alim,',ii|.i; D||d^ 78K; 
tide per M.R* 3 Meriv. 118., et antea, i3l iteie (l). — Upon ifie vte|oiis.jCtff.>B' 
e law a)r II now stand;^ see some of the latesff which ar« rafenW io in tho jvi^f^l^ ■o*'^* 
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which is merely void, and the legacy absolute ; and many cases were 1768. 
cited in support of it : butthe caan are so shoctas to afibrd no distinct HMty m^ 
view of the principle oti which 'th6 role is laid dflh¥n« Ami^ 

The early cases refer in ^oer^l to the Canon law, as the rule by ^ rS^ 
which all legacies are to be governed. Tnat. 

Towards the latter end of the last, and beginning of the present cen- 
tury, the matter is more loosely handled : the Canon law is not referred 
to, as affording too positive a rule, but these conditions are treated as 
partaking of the force ft! lowed them by the law o£ England, but at the 
same time as unfavourable to the good order of society : at length it be- 
came a common practice [*] that such conditions were only fit Urrorem. [ H88 j 
I do not find it was ever seriously supposed to be a testator's intention 
tb'holi) eut'tlil! terror of that which he never meant to happen : 6ut the ' ' 

Coivrt has-'mftdt sueh conditions amount to no more. Provuiom i^fednat 
improvident marriages daring infancy or to a certain age could not b^ 
thought art unfedsonld)le precaution for parents (21) : the custom of Lon» 
lAw has be^n ibund reasonable. . . 

About the middle of the present century, doubts arose which divided • 
the opinions of the first men of the age. The difficulty seems to luM^ 
been i«l reconciling the cases. — The prevailing opinion was, that de- 
*ti9eis (Vf lands should follow the rules of the common law ; and legacies 
of (iMineytlle rules of the Canon law. 

The que8ti<>i^ remains unresolved, what is the nature and extent of th« * 
irule. • 

An injunc^oH to ask consent is lawful, as not restraining marriage 
general!^. • A -condition that a widow shall not marry is not unlawful.-^ *.' 
An annaitj^-daAi% widowhood — A condition to inany, or not to ntftrry« 
Titius^ is good.— ^ A condition prescribing due ceremonies, and place tff 
marriage is gbod-1— still* ^noVd* iff a"cohdition good which only limits the 
thne to tw4niy-one, or any other rOttsodable age, provided it be not used ^ 
evlwively, as'aoover intendito to restrain marriage generally. 

ft is agreed' oil all hands uat (however restrictive of marriage) wheK 
the ieffacyii giWn over to other uses, the testator shall be deemed to 
regard thos« iDies. 

The case of Underwood v; Morris, by Baron Parker, for the Chan- 
cellor, does not appear to have been closely considered. I agree with 
the late Lords Commissioners in denying the authority. (22) 

It was not contended on the part of the daughter, that if the becitest had 
been when at twenty-oneor twenty-five in case khe was unmarried, tnUh' 
out more, that she could have claUnei the legacy ; but, because the mother 
tpas impowered to accelerate the ^^ifl by consent, it is argued to be, indi- 
rectii/i an illegal restraint qfmarrtdge. 

[*] I am of opinion that the daughter, having married at eighteen, [ H89 3 
improvidently (as far as appears) and against the anxious consent of the 
mother, never came under the descrivtUni to tohich the gf^ of the 10|000^ 
South-sea annuities xoas attached : tt is therefore void, and part of the 
residue, and belongs to the assignees of the mother. (^S) 

Lord Chancellor was proceeding to give Judgment on the seeond 
|Mint, respecting the bonds (24) ; but was interrupted by the SolieitkMr 
General, who informed him the parties had come to a compromise* 

(21 ) Vide 2 Dick. 721., 3 Ves. 89. 95, 96, 97, Ac 

(82) See in Hemmmgty, MuncUeif, atUe, 1 ▼ol.304. 

(S5) See ;ier Sir W. Grant M. R. in X/oyc/ t. Brantotit 3 Merir. US. ^kk alto 
fiemnUngs v. Jkfunckleif, antea, I vol. 509, 304. 

{2^ As to Jx^rd I^uHow*^ opinion in this case, vide in Andrew v. H^rigl^potU 
4 vol 1^9. See. ^lo. that decision, HiU r. Simpton, 7 Ves. 152, &c., and JbftSm/v. 
J>rummmit 14 ,Vcs. J5J., and 17 Ves. 152, &c« 
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[♦] HILARY TERM. 
29 Geo. S. 1789. 
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Stratton against Hale^ 
(No Entry.) 

BILL by the aseignees of Yeatesy a bankrupt, to be decreed to beoh 
titled to the interest of the dividends laid out by the trustees uader 
the following settlement, during the life of the bankrupt. 

By indenture bearing date 23d and 24th of August 1772, real estatei 
were settled upon certain trusts therein contained. Mary Osborne^ the 
intended wife, being entitled to a sum of 4000/? it was to be paid to three 
trustees, in trust to advance the same to Yeates, the intended husband, 
on bond, at 4/. per cent.y no interest to be paid till he declined trade, if 
he declined trade the interest to be paid to him for life, remainder to the 
wife for life, remainder to the issue of the marriage. — The 4000/. was 
lent to Yeates^ on bond payable six months after date. In 1782 a com- 
mission issued against Yeates, who with his wife and two, children are 
still living, and the bankrupt has obtained his certificate. Two dividendi 
have been paid to Blagden and Hale, and have been laid out. The 
plaintiffs insist upon the mterest on the dividends Jaid out during the life 
of the bankrupt. 

Mr. Attorney General and Mr. Spranger for the plain tifis. 

The only question is, whether tne plaintiffs are entitled to the diin- 
dends during the life .of the husband, or they are to accumulate for the 
wife and children. If this last, which is contended for by the answen, 
be complied with, it would create an inequality in the bankrupt laws. — 
The defendants must contend [*] that the assignees are in all respects ad^ 
ing in the place of the husband, which proposition we are not bound en- 
tirely to admit, as there are many cases where, though the husband 
having the money of the wife must make it good, it is not so where third 
persons are concerned. Ex parte Mitford, ante, vol. i. p. 398. 
. Lord Chancellor, — I think the only question is, whether the assigneei 
could not have sold this annuity. There is no ground for applying thii 
to the making good the fortune of the wife, unless the growing payments 
cat now be considered as belonging to the husband. Osman v. Smiikj 
MSS. (2) They are admitted to prove upon equitable grounds. The 
wife and children can have no claim until the death of the husband, 
though it is debitum in prcesenii, it is solvendum injuiuro, therefore they 
come in the class of creditors under the 7 Geo. 2. 

Mr. Solicitor General for the defendants. — In equity, this interest 
-belongs to the wife and children. If it stood independent of the bank- 
ruptcy, and the husband had covenanted in this manner, and a bill had 

(1) Per Lord Eldon C. ** There is an obvious distinction between a dispositioa to « 
" man until he become bankrupt and then over, and an attempt to give hnn propotf. 
** preventing his creditors obtaining any interest in it, though it is his. Itoe it w 
** doubt that property may be given to a man until he shall become bankrupt. It >> 
<* equally clear, that if property U given to a man for bis life, the donor cannot take v*f 
^* the incidents of a life estate in such property. '* Vide in Brandon v. RtAinsom, IS Vo. 
432, 433. See that case, and Foley v. Bumell, aniea, 1 voL 274. with the notes. £i mie 
'In re Murphy, 1 Scho. & Lefroy, 44. In re Gardiner, 2 Scho.& Lefrqy, S98,&c 

(2) Ex parte Smith in the matter of Osman, Cooke. B. L., 222^ {eth edit) Seesho 
the cases, ifnd* 235, &c. 

been 
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been broueht in this Court to compel the hnsband to pay the money, 1789. 
and he had paid but 2000/. into court, professing his inabihty to pay the ^ .j- ^ .n- ^ 
residue, he would not have been suffered to take the interest of the 2000/. Sv&ATxoir 
till he had made good the other 2000/. The rule of equality only holds ftgatna 
good with respect to creditors who stand in similar situations. Hau. 

Lord Chancellor. — Suppose the man had turned out to be a bank- 
rupt before the accumulation had made 2000/., how could you have 
proved ? 

Mr. Solicitor. — I must have proved for the difference between the 
accumulation, and what remainea of the 4000l/. 

Lord Chancellor. — The great difficulty is, that, if I cannot determine 
that the growing instalments of this annuity were a new estate, I am 
very apprehensive that I cannot relieve you ; for it is only as being the 
estate of the husband that you can get at it. 

[*J Mr. RomiUy on the same side. — By the deed it is intended to be a [ H92 ] 
condition precedent, before he is entitled to receive the interest.' The 
money is payable the moment he became a bankrupt, for certamly the 
bankruptcy was a discontinuance of the trade. , 

An equity that resembles this, is when the assignees come into court 
for the wife's fortune, and the Court in that case always requires a set- 
tlement to be made upon her. 

Lord Chancellor. — Is the husband now entitled by his beginning a 
new trade ? 

Decree for the plaintifis to have the interest of the money during the 
life of the bankrupt. 



Attorney General against Green and University College^ 

OxoN. 

(Reg. Lib. 1788. A. fol. 215.) 

AN information, at the relation of Francis fValsh^ upon the will of "OenMe bt es- 
the late Dr. Radclife, dated 13th September 1714, by which he *«*« [fc/bre <*r 
devised his manor of Linton^ and all other his lands and hereditaments JJ^'JJ^J^foSr 
in Yorksliire, unto his executors and their heirs, upon trust to pay there- the use of Uni- 
out yearly, six hundred pounds to two persons to be chosen, by certain rendtj College, 
great officers of state and others, out oi the University of Oxon^ where ^ ^^^y mIvow- 
they are masters of arts, and entered on the physic line, for their main- f^lV** ^^' 
ienance, ^c. as travelling fellows, with several provisions for the same, mSyiMSoi^ 
** and the yearly overplus of the rents and profits of his said Yorkshire by the mon- 
eatate, he willed to be paid for ever to University College, Oxon, for mainact(2),the 
the buying of perpetual advowsons, for the members of the said colleffe." d«^i«« A^U be 
He then gave several annuities which he charged on his Buckir^hanuhire po*n™«d^ 
estates ; and then followed this clause, '* and all my manors, lancu, and he- ^To^nloni, or 
reditaments in the counties ofBuckst Northamptonshire, Yorkshire^ Surry , otherwise cy 
and elsewhere, and all my real and personal estate whatsoever charged pm: the heir 
with and subject to the aforesaid several annual payments, bequests, and *5 ^^: ^^^ 
legacies, I do give and devise unto (the executors) and to their heirs, ^^!!^ '^ 
executors, and administrators ; and I will that all the residue and ovot- ^ ^]^ ^ ^ 
plus of my real and personal estate, remaining afler [*] the payment time, (i) 
and performance of the several .legacies and bequests aforesaid, should £ H9S 2 
be by them paid and applied to such charitable uses as they in their dis- 
cretion shall think best, but no part thereof to their own use or benefit ; 

(1) See alfo AUomey Gmural ▼. Mmtkyll, 4 Ves. II ; and tfa^fpprobation of the 
prindpelceeebytheM. R.iN(f. p. 14.; botmoreefpedaUy the wfadedocfirineat.leqgth, 
at oonAitttad Snd elucidated by the^aborite jadgment of Lord £Uon C. ia Mogg^ge 
V. Tkadweli^ 7 Ves.36. &c. 

(2) The restriction here alluded to wm icpeslcd in 1805, by the 45 Gm. d. o^ lOi. 

but 
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1799* but I will that all their charges and expences, and tlie salaried and ^j^ei 

Votvw^ of bailifis and servants by them employed in the receipt of the rents, aod 

^ffotwr for the managing of my said estate, shall be paid and reimbursed t» 

GaKMAx. them. — And I will and desire, if it may be dctne by law^ ray YorkAire 

y^ estate should be conveyed and settled by my executors, on the master 

•and fellows of University College for ever, in trust for (he perfonusDce 

of the uses and trust herein before declared of and concerjniog the samr 

estate." 

An inforooation had been filed and a decide maite in ^hd year 171^ 
that the trustees should convey the Linton estate to the QoU«ge, whi^ 
bad beel^ ^Me^MThe estate for a great length of time did nd produce 
more thanwaiiM paj the travelling physicians, but, at lengthy produpu^ 
a surplus, the colfe^e^ in obedience to the directions of the will, •pur* 
chased advowsons till they possessed as many as the statute- of mortmain 
9 Geo. 2. would aUow» M e. a number equivalent to that of. A^^oiety sf 
the fellows. (S) A aur^us.still continuing tp arise, the college (imdd' dif 
idea that they. 6>^ld not purchase further advowsons) laid out ^a pan sf 
, the surplus in encreasing the value of the already purdiased livings, sad 
in adding to the income of the headship of the college. 

Thft present -information was filed against Green^ the now hek-atrkm 
of Dr. Raicliffe^ and the College, praying a proper applicHtiqn- of tbf 
surplus profits of the estate not laid out m the:purcbase.cif udyxmndM 
unoer the directions of the will. ..:;!- 

The heir-at4aw claimed the surplus as undivided. anpd.:theMibre s 
resulting trust for him. The college submitted, 9rnettifr..th|^. deviit 
being before the mortmain act, they might not pufcha«e advowsons, 
though to a ereater number than that of a moietv of their fellows, and, 
if not, insisted the surplus should be applied to otiier uses for the benefit 
of the college, as being the nearest possible application to the intent of 
the testator. 

The cause came on in Hilaru term 1788. 
[ ♦i^ ] [•] Mr. Attorney General, (Arden,) Mr. Solicitor General, (Macdonald^) 

and Mr. Mitford for the relator. — The question is, whether the opcia- 
tion of the stat. of mortmain, 9 Geo. 2., can defeat this devise to the 
college, by raising a claim either on the part of the heir-at-lnw or of iht 
crown. The principal claim is that of tlie heir-at-law, tu the crovo 
would most probably be^favourable in appointing the charity ruost totiie 
wish of the testator. As to this, the Court, upon finding a charity inap- 
plicable to the intended uses, has never from thence raised a use for the 
heir-at-law. He was, in all events, intended to be disinticriied. The 
Couft, has, therefore, applied the fund which was tntended for cliarirsble 
purposes, to other charities as nearly as possible to those intended bjr 
the testator, as, by increasing the number of objects, where the propiftt 
has exceeded the allotment to the number proposed* This hag beeo the 
case with respect to alms-houses, where, upon the increase of the fiiad, 
the number of pertons to be benefited has been enlarged. The first caie 
is that of Thetford School, 8 Co. Rep. ISO., where the revenues ef s 
manor being given to the maintenance of a preacher, master* and iuhir> 
8^c, of a* free- grammar school, and a distribution made l^ tlie tesl^ 
himself, it was held tliat the increased revenue should be applied to d» 
increase of their stipends, and, if any surplusremaineil, it should be ex- 
pended in the maiiitenance of a greater number of poor. — This caie ii 
followed by several otiiers to the same purpo9er in Duke's Charitable 
Uses, 78, S^, Where the charity cannot take plm^e in the same fona,il 
shall as nearly as possible, and not go to the heirs. Attorney Gemtl 
V. Guise, fi Vern. 2^6. Avlet v. Dodd, 2 Atk. 238., where, there beiw 
no school-master was held not to exonerate the lands duurged for thr 

(3) S«f the preetding ncklc 

lupport 
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support of one. So where a charity was to nif^intain Poputh prints; t789. 
after the Reformation, it was applied to other purposes, and )vas not to >^ ~.;l^^ 
the use of the heir, and a salary for the maintenance of independent lee- Attoavkt 
turers was applied to the maintenance of catechistical lecturers in the Gkxeuj^ 
same towns (2 Vem. 266, 267.) In the case of the Attorney General y. ^««6 
BaUol College, December llU), 1744, (which was a new information, on ^^f^' 
the same cbtrity with Attorney General v. GuUe, 2 Vem. 266m where 
the point was in fact determined, it having been decreed the heir could 
take noChiDg) hori, Hardwicke had some doubt how far the will could he 
execute, on account of the restoration of presbytery, but considered 
bkaself as relieved from that point by .the decree of 1699. The dir^q- 
tiODB*[*] and decr^ were .quarrelled wifh because part of the moneAr [ H95 3 
was directed to be laid out ip the increase of the library of Baliol Co{- 
lege. In the Attorney General v. Jfohnson (2), J2di November 17 BS, Sir 
David WillianUf having giren the -great tithes fif a'pdri^, amounting at 
the tune 20l. a year,c to certain charitable usesy.appjropriatmg the pro- 
portions to eachy the tithes, iporeaaing in value, and the heir chuming tl^ 
increase, the ooutt determined iij^al^ Jus. claim, in favour of the exten- 
aion of the d^ariityt In the il^onft«^. General y^ Hoare, whioh came ofi 
10th Jtdy xn^pebre hord Chancellor, fu)d afterward on fbrther direo- 
tions beunre JAKXiords Commiflsioners, ^th October, 178S., the testator 
devised hisOced and personal estate (with certain exceptions) for these 
use% to^pat Gttxy one of six scholars 10^. a-year ; he ttien devised ai^d 
bequeathed the swne (not saying to whom) to purchase advowsons, to 
be presenled to by Jesus College* He then appointed the Bishop of -i 

Hereford^ the Master of the college, and others, trustees. In 1717* 
there was a decree that the heir-atrlaw of the testator should execute a 
conveyance to trustees, .to the g^^ pf.the will. And on a rehearing,, a 
balance, in the hands of the rec^^rs, was ordered to be applied to the 
use of the college. In the kiew information, it was stated that the coI« 
lege had purchased as many advowsons as, by law* they could, and, that 
tli^ heir at law had never made the conveyance decreed, the informa- 
tion was therefore filed against the then heirs«etrlaw> and prayed that the 
profits might be laid out for the benefit of the CQll^g^ as the Court 
should think proper : Upon the hearing on the 10th. of x/mit, 17.79^ : Uie 
proper accounts were directed, and the cause coming on for further di- 
rections 29th of October y 1785, it was argued for the heirs-at-law^ that 
they had a title to the surplus rents and profits, and this was rested par- 
ticularly upon whdt Lord Coke Miys, as to the heir of the founder taking 
on the failure of a monastery. The decree was that the adult heii^ 
should convey to such persons as Dr. Hoare should appoint, the minor 
heirs to join, having day given them to show cause, and that the college , 
should lay a plan l^fore the Master : So that the decree was complete 
against the heir-at-law. 

Mr. Man^eld and Mr. Scott for the college, — also contended tbi^ 
the bdr-at-law was absolutely disioherited, they added the casjes ^ 
Attorney General v. Arnold, Shower's Pari. Cases, [*] 22. Bat^ y. . rp^SSl 
Church, 2 Atk^ 2S9. Wheeler y. Shear, Mokely, 288. and White v. White, 
{ante, vol. i. p. 12.) as decisions on this point. 

9d point. — The college supposed, from the case of. Attorney Gener^ 
V. Hoare, that they were restrained by the mortaiain luct f^opi purcbasii^ 
a greater number of livings than were equal to , a moi«ty of ,the iellowf. 
But that point was not naally determined in.^th^^tifis: 9^^ Mfm jA<^ 
ftirest construction of the statute, does not appear to be Uie meaoiw yf 
.die clause. The statute was only to operate, Qpon. gifts, ^fbe^ tbe.^th 
June 17S6, and all gifts previous to that time bm&>be^. k^ 9ffli^.V^ 
dMpe as to the number of iidvoiwms is reatriolHr^ if |jb»:ex9Dfptioi^'of 

. <t) AsaMtr, lacx * ' V 
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1789. colleges as being able to hold advowsons ; it cannot, therefore, be held 
^ 1 ^ ^ to be a prohibition of colleges having more advowsons than amount, in 
Attokmzt number, to a moiety of their fellows, but only to restrain their taking 
GxMXKAL more by future gids. If other had meant more^ colleges havmg already 
agohut more advowsons than the moiety of their fellows, must have lost so manj 
*"?'' of their advowsons as exceeded that number, which certainly was not 
the case. The statute, therefore, did not mean to diversify their right to 
hold advowsons obtained by any former act, or which they possessed at 
the time. This will, being made before the statute, it is not affected bj 
it. In this case it is purely by accident that the event has happeoed 
after the statute, by the increased rents of the property ; but the case 
must be the same as if it had been a gross sum, given previous to the 
statute, to be laid out in advowsons. Suppose it had been so, and the 
money had not been laid out, from proper purchases not offering; the 
money might be laid out notwithstanding the statute. The dispositioa 
might still have been legally made of the money ; money to be laid out 
in this Coiut is considered as done, as in the case of money to be laid 
out in land it is considered as land. The college, however, thinking 
themselves restrained from purchasing more advowsons, have laid out 
the money in the increase of the livings already purchased, as bemg a 
purpose the most analagous possible to that which the testator intended, 
and by adding to the value of the headship, and hope the application 
will be approved, and a scheme of application for the use of the college 
directed. (4) 
[ HO? 3 [*] Mr. Seltoyn for the heir-at-law. — The heir-at-law is always con- 

sidered as a favourite of the court, and not to be disinherited but by the 
clear intention of the testator. If the point was decided against the heir 
in the case of the Attorney General v. Hoare, it is certainly the €rst time 
of its being so decided. 

Be that as it may, no decree can be made on the present information. 
If the information had been by the Attorney General alone, against the 
college and heirs, it might be good, but this information is at the relation 
of Francis Walsh who does not appear to be interested. An information, 
at the relation of a private relator, is never admitted without stating bis 
interest. In the Attorney General y, Bucknall, 2 Atk. 828., it is only 
laid down that he need not be the nearest person interested, but tliere 
is no case of an information at the relation of a mere stranger ; and, in 
this case, he does not show any interest. 

Lord Chancellor, — Is there any case of an information being dis- 
missed for want of interest in the relator? It struck me as extraordinary 
that it should not be stated that he hadan intercrt. That question must 
have been agitated in the Attorney General v. BucknalL 

Mr. Seltoyn. — There is another defect ; the information does not state 
the whole of the will, the residuary clause is very large, and the trustees 
are not before the Court. It is true they have conveyed to the college 
under the decree, but they were decreed only to convey to tlie uses of 
the will. 

Mr. Mitford. — The residuary clause was left out, as appearing to 
apply only to the Buckinghamshire estate, not to the Linton estate, which 
was ordered by the will to be conveyed to the college, and had been so 
conveyed by the trustees. It appears that what was given to the trustees 
was only what would arise from rents and profits to be collected by 
bailifi, 4^c. which could not apply to an estate which was given for 
ever. 

Lord Chancellor. — Suppose any thing results, it will exclude the 
heir ; the trustees could only convey to the college such an estate as 
they had| and, if any thing results from the Yorkshire estates, the 

(4) The rc8tri«|ioD, as to the two UiUTeniti«i> was jropealed is J 805, by 45 Oca 3. c lOl 

sweeping 
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sweepinff clause takes it in. The trustees must be before the Court, 
and the heir, though absolutely [*] disinherited, is interested to raise the 

objection that the Court cannot dispose of the clause, because it would 
leave another bill behind. 

^ The cause stood over to make the trustees parties. 
* This having been done, the cause came on again 27th of January 
1789, when Mr* Attorney and Solicitor General for the relator. — Mr. 
Mansfield and Mr. Hardihge for the college — and Mr. Selwyn, for the 
heir at law, argued much to the same purpose as the former argument : 
the last mentioned gentlemen added to the-cases- already cited, that of 
tlje Attorney General v. Whorwood^ 1 Ves. 534. as deciding that where 
the regulations imposed were inconsistent with the rules of the charity, 
it would be a resulting trust for the heir at law. 

Mr. Pigpt and Mr. Campbell, for the trustees, contended, that whatever 
was not given to the charity went to the residuary legatees, there being 
an express intention in the testator, to dispose of every thing. They 
died (2) 8 Mod. 222. and a MSS. case of Goodright v. Opiey for this 
purpose. 

' Lord Chancellor said the point in question was with respect to the 
charity itself. The Court has had a plan of arrangement laid before it ; 
supposing the whole object of the charity to fail, and yet that the estate 
is by the will appropriated to charitable uses, still the will is a clear ex« 
elusion of the heir-at-law. It is under this idea, that many charities 
have been disposed of under the privy seal. Is then the heir disinherited ? 
He is to claim a trust, not resulting from the will, but from the act of 
tl)e legislature. If there be any case where the heir-at-law is dis- 
inherited, it must be that where the devise was good at Hrst. — In the 
Gtst decree, the devise was held up till the license to hold in mortmain 
should be obtained. So it was by Lord Qamden, in the case of Doxming 
College, which licence has never yet been obtained. Considering the 
words of the last clause of the act, it is difficult to make it out that there 
is such a limitation as is contended for, but it has been so constantly 
understood the other -wav, that I do not think myself warranted to hold 
a different opinion. - Poo not see why some arrangement should not be 
inade, by way of exchange of advowsons. But it is not necessary to 
declare that now. If that [*] should faiU the question between the 
general trustees and the heir-at-law will then arise. I confess it will be 
difficult to obtain it for the heir-at-law, and perhaps as difficult for the 
general trustees. If all those should fail, it may be a question whether 
it is become fiscal, or will go to the heir-at-law, as resulting to the 
founder. (3) 

• (t) 8 MocL Ilcp. 723. 

' (2^) His Lordship ordered tliat the defeDdant .should be at lil>erty to lay a plaa bafpre 
the Master for tlie application of the surplus rents and profits of the charity estates in 
question, from tlie time of filing the information, either according to the will of the tes-* 
fator, or as near thereto as the law would admit. II. L. 
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W8R. 

PowEL against Cleaveb. 

Arthur Anneslby Powel, (late Arthur Anneslet Roberts), 
an Infant, first Tenant for Life under the Will of John Powel, Ei^ 
the Testator, by Philip Deare, Esq. his next Friend, and also the 
aaid Philip Deare, one of the Trustees and Executors in the sa'^ 
Will named. ' - - Plaintifi. 



Riciiard Cleaver, Esq. another Trustee and Executor in the 
Will named, Kbene Stables, Esq. tlie other Trustee and Executor 
in the said Will, and Remainder-man in fee of the Estates therein 
devised, William Roberts, Esq. and Elizabeth, his Wife, Father 
and Mother of the Plaintiff, the Infant, ^nd of ihe Infant Defendanti, 
and also Annuitants in the said Will named, and which said Elizabeth 
is the Testator's .Sister and Heir at Law. 

John Roberts> William Roberts, Junior, and Harriot Robebts, 
Infants, younger Children of the said William and Elizabeth 
Roberts, Legatees and Remainder-men in the Testator's Will 
named. 

Thomas Philip Durell, Esq. and Ann, his Wife, which Anh ii 
C ^500 ]. another of the younger Children of [*] the Defendants, Roberts and 

his Wife, and also a Legatee and Person in Remainder, under the 
said Will. ' 

The Reverend Thomas Comyn and Harriot Charlotte, his Wifi^ 
which Harriot Charlotte is a Legatee, and also entitled ia 
Remainder under the said Will. • . - Defendants. 

(Reg. Lib. 1788. B. fol. 277. to 284. b.) . 

There 18 no de- JOHN POWEL, late of Fulham, Esq. being seised of lar^e real, sod 
^^titf**^ *^*' possessed of very considerable personal estates, made his will, duly 

bTappohitedr executed to pass real estate, bearing date the 8th day of August^ 1775, 
for a child (by ^^ thereby, among other things, gave and devised all his manors, Sfc. to 

a stranger) dur- the 

ing the life of 

the parent, but the kw will take care that the child shall be educated according to his expectatioiia (1) 
A legacy, by a stranger, to a female iufant, not adeemed by his paying a marriage portion, and makny 
othei provisions for her and her husband. [See Note (2) in ihe/oU4)uing jtage.] A deposit of bank uotm 
"With the executors, for the depositor's sister and her children, is a gift of the monc>y among them. 

(1) It is quite settled, that the Court will not only control a father in the malllf^ 
ment and the possession of his child, under circumstances, but altogether remote tbf 
-child from his influence if he is a depraved person, &c. Fide ex jmrte Warner^ pMtm, 
4 vol. 101. ; Cruise v. Hunter; De Manneville v. De MannevUle, 10 Vea. 52, Ac. 6li 
62, &c ; 2 Fonbl. T. E. 224. note (a) And see Lord Eldun C.*8 observations on tlM 
principal case, 10 Ves. 63, Hie rase of Cruise v. Hunter having been frequently chsd, 
as in ^ jyarte Warner 8c De ManneviUe"^ case, ubi supra, the Editor subjoins an aocii* 
rate note of it, with which he was favoured by Lord Cole/tester, 

Cruise and Another against Orby Hunter. 

In Chancery Sittings after Trinity Term, 1790. 

The Court of This was a Petition stating the entangled sute of Mr. Hunter*^ property, that be vw 

Chancery will an outlaw and resided abroad, and that his son, an infant, was entitled, in remaiodir, t> 

take an infant a very considerable estate; as also to a maintenance by the will of his grarid-fittbcr -> 

out of hu fa- ' Prayed that Mr« Hunter might be restrained from taking him abroad, or improptfly ib* 

ther*8 care if terfering with his education, which was then principally directed by his mother wboii**^ 

there is danger separate from her husband, 
of bis- abusing 
hli parottal authority. 
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» • 
ttie deFendanUy Cleaver and StaUes^ and the plaintiff P^i/t;? Deare^ and 1789. 
their executors, administrators, and assigns, for a term of ninety-nine 
years, and from and afler the determination of the term, he gave the 
same to the use of his eldest nephew Atikur Annedy Roberts (the infant 
plaintiff) for life, remainder to other trustees to preserve contingent 
remainders, with remainder to his first and other sons in tail male; 
remainder to his second nephew John Roberts^ for life, with remainder to 
trustees, 8fc, : remainder to his first, and other sons, in tail male; 
renuunder to his third nephew, fVUliam RoberiSy junior, for life, 
remainder to trustees, Sfc, ut supra ; remainder to his niece Ann Roberts 
(now Mrs. Durell) for life, with remainders ut supra ; with remainder to 
the several daughters of the several takers for life, in the same order as 
they took their several estates, as tenants in common in tail general ; 
remainder to Miss Harriot Charlotte Stables (now" the defendant Mrs* 
Comun) for life, with like remainders to trustees, Sfc, ; remainder to her 
brother (the defendant) Keene Stables in fee, with power of jointuring 
to the male takers for life, and to all of them of making usual leases. 
Tlic trusts of the term were (fnt, al,) to raise 400^. a-year, for the 
testator's sister, (the defendant Elizabeth Roberts,) fOr her life, and lOtf. 
a-year for the defendant William Roberts (her husband) for his life, and 
to raise, out of the rents and profits, provisions for the maintenance and 
education of the plaintiff, his eldest nephew, at the rate of lOO/. a-year. 
Until he should attain the age of fifteen years, and afterwards 200/. or 
sach further sum as the trustees should think necessary till twenty 

S] one, but upon the express condition ** that they the said (the trustees) [ *501 3 
e survivors and survivor of them, and the executors, administrators, or 
assigns of such survivor, shall have, and I do hereby direct and desire 
that they may have the care, guardianship, tuition, and management of 
the person of my eldest nephew, during his minority.*' And subject to 
these trusts the term was to attend the inheritance. The testator then 
bequeathed his personal estate to the executors, in trust, to pay out of 
the interest 200/. a-year for the maintenance of his two younger nephews 
and niece, till they should attain their respective ages of twenty-one 
years, and then to pay 18,000/. equally to be divided between them, 

JMdaviit were filed on both sides imputing very gross charges to both father and' 
mocner. 

Upwi the petition first coming on the Chancdlar threw out that he would not allow the 
Dolour of parental authority to work the ruiu of his child ; and aflerwards ordered that 
his father should be restrained from interfering with the management of his child without 
the consent of Lord Hawke and Mr. Adams, whom both parties allowed to be propel 
persons for su?::h purpose. 

The Order made was as follows : — *' Lord Hawke and Mr. Adams undertaking to 
'* take on themselves tlie care and education of the infant ; Ordered, that the infant be 
" placed under the care of the said Lord Hawke and Mr. Adams, and that the defendant 
'< C 0. H, his father, be restrained from removing the said infant from the school 
** and situation in which he is now placed* and from carrying him abroad out of the juria- 
" diction of this court, and from UKing and employing any means for that purpose.** 

Note,— The jurisdiction of the Court being questibned by the counsel for Mr. Hunter g 
the Chaneelior observed, that he knew there was suoh A notion, but he was of opinion, 
that this Court had arms long enough to reach such a case and to prevent a parent from 
prejudicing the health or future prospects of the child : And that whenever a case waa 
brought before him, he would act upon this opinion. If the House of Lords thought 
diflerendy they might controul his judgment; but he Certainly would not allow the child 
to be sacrificed to the views of his father. 

(2) Vide jter Lord Eidon C. on the principal case in ex parte Dubost, 18 Ves. 155, 
It was held clearly in that case, that the father of an illegitimate child is considered as a 
tiranger in such instances, and that the subsequent advancement, &c. will not be con- 
sidered as an ademption or satisfaction unless it n actuallif proved to have been so dearly 
intended. 18 Vcs. 140. 147, &c 151, 152, 155, &c. S. P. also Wetherby ▼. JDirom 
Cdop. Ca. Ch. 279. See also S. P. in Graves, Lord Salisbury, ante, 1 roL 485> 4901 
487, and the obsertatiewpC'L'ord Eldon^C, thercnpopy la Vet. 152. 

A a 3 upott 
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1789. upon- the same express condition as is before recited as to the eldest 

Km^s/0mm/ ncphcw, with a provision for survivorship among the said two younger 

.FbwsL nephews and niece. He then gave to his said niece, the further sum of 

agakm 4fOOO/. upon the day of her marriage, and gave and bequeathed to the 

CuATKR. said Harriot Charlotte Stables, the sura of 6000/. payable in three months 

after his decease, and, subject to these and some other legacies, he 

,dir^ted his trustees to lay out the residue of his personal estate in the 

^purchase of lands, to be settled to the same uses to which he had 

devised the real estates by the will, and appointed Cleaver, Stables, and 

Deare, executors. On the 8th March, 1783, the testator made acodidl 

.to his will, and thereby gave to his niece (the defendant Harriot Roberii 

rwho was not born at the time of the will) 5000/. 

After the making of the will, viz, in June, 1776, Harriot Charictte 

, Stables (now the defendant Mrs. Cotnyn), intermarried with the reverend 

Thomas Comyn, which marriage was previously approved of by the 

testator, who agreed to give 5250/. as a marriage portion with her, and 

upon the 8th of June, 1776, he paid to Mr. Comifn 250/. and made as 

entry in his ledger. " June 8th, 1776, Miss Harriot Charlotte StaUes, 

to paid Mr. T. Comyn, in part of portion carried to folio 106. 250/.; 

and, by indenture, 25th June, 1786, previous to, and in consideration of 

the marriage, declared that he wouldU stand possessed of an annuity of 

100/. (part of an annuity of 200/. to which he was entitled during the 

lives or the said Harriot Charlotte Stables and Ann Roberts) for the said 

separate use of the said Harriot Charlotte, during the marriage, and 

afterwards, during the rest of her life if she should survive her husband, 

and also transferred into the names of trustees in the said marriage aet" 

[ •SOS ] tlement, the sum of 5000/. 3 per [*] cent, bank annuities upon the trum 

therein mentioned, for the benefit of Harriot Charlotte and her husband, 

and their issue, and in default of issue, as she should appoint, and ia 

default of appointment, for her heirs, executors, and administrators. 

' And the testator made entries of these transactions in his ledger, in his 

,own hand-writing. " To Harriot. Cotnun, in part of fortune, an annuitr 

of 100/. per annum, value 1000/. — To ditto, in full of ditto, 500u. 

annuities consols. 3/. percent, valued to her at 80/., to her father at 84/. 

4000/.*' In 1782, the testator laid out 800/. in tlie purchase of a chap- 

Jainship of Chelsea Hospital, and made entries thereof in his cash-book 

and ledger. •* 1782, April 25. By fees on Mr. Comyns commission as 

•chaplain, 3/. 16*. — By Mr. Jia^o, paid ^v. Palmer for chaplainship of 

Chelsea Hospital 800/."— These sums of 250/. 1000/. — 4000/. and 800t 

(making 6050/.) the plaintiffs charged, were the whole provision the 

testator meant to make for the defendant Mrs. Comyn, and were instead 

And lieu of the legacy of 6000/- 

About the month of March, before the testator's decease, the testator 
■'delivered into the hands of the defendant. Cleaver, a sealed packet, 
directed to him (Cleaver) in the testator's hand writing, expressing him- 
self at the time of delivering, thus, ** pray take care of this for Nancjf, 
or Miss Roberts ;" and soon after delivered, to him another sealed packeti 
with a like direction, saying, "'pray take care of this for Mrs. Roberts 
•and her children, and let them have the money when and how yoo 
please." The packets were not opened during the testator's life-time, 
but, after the death of the testator, they were opened, at a meeting of 
the executors, when one of them was found to contain a paper on which 
was written by the testator, " one thousand pounds for Miss RoberiSt^ 
and it contained bank notes to the amount of 1000/. . In the other parcel 
was a written paper with the following words " For the benefit of Mra. 
Roberts and her children," the paper contained bank-notes to the amount 
..,ofl500/. . • 

After the decease of the testator, Mr. Roberts, the father of the infiwt 

plaintiff 
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plaintiff and defendants, made no objection to the guardianship of the , 1789. 
diildren resting with the executors of Mr. PotoeVs will; — 1 hey had v_ ^ [^i 
placed the infant under the care of Mr. Herbert Crofts at Ocjord^ but Powkl 
the father afterwards withdrew [*] him from thence, and placed him agauui . 
under the care of Mr. Parke, as his private tutor, and entered him at Cl«a¥kew 
Wadham CoUegCy Oxford, imder the general tuition of Mr. Mason. In [ •SOS ] 
the mean time, Mr* Roberts^ the father, received the annuity of 100/. 
per annum, and applied to the trustees, for expences relative to the 
infant plaintiff. 

The cause came on to be heard on the 10th of December f 1785, and 
took up that day and the 12th of the same month, when three questions 
arose. 

1st, With respect to the guardianship of the infant plaintiff, whether, ^ 
under the circumstances, it was in the father, or in the executors and 
trustees of Potoel'i will ? 

2dly, As to the legacy of 6000^. to Miss Harriot Charhtte Stables^ 
whether the provision upon her marriage with the Reverend Mr. Comyn^ 
by the payments above stated, were or were not a satisfaction of the 
legacy r 

Sdly, As to the deposits, whether they continued the property of 
Mr. Potoel till his death, or were absolute gifts ; and, if the latter, wher 
ther, under the terms for the benefit of Mrs. Roberts and her children, 
she should take for life, with a remainder to any, and whom, of her chil- 
dren (t. e. whether the infant plaintiff and jinn Roberts, who had tfie 
other 1000/. delivered for her particular use, should take shares) or she 
and her children were to take as tenants in common, and, in that case 
also, whether the plaintiff, and her daughter Ann were to take ? ■ 

Mr. Scott for the plaintiffs, stated the case at large, and the questions' 
arising upon it. 

With respect to the guardianship, he only contended that the father 
could not claim the annuity given to him by the will, without renouncing^ 
the guardianship of the children. 

2. As to the question of satisfaction, he said this was the question of 
more doubt than any other in the cause : the manner of the satisfaction 
was by advancement during the testator's life-time, and although, if there 
were no other evidence in the cause, it might be difficult to contend that 
what had been done was a satisfaction, yet, here, it was fully exiihuned 
by the evidence in the [*] cause. — Where a person. gives a legacy,' [•SOi J) 
and afterwards advances the legatee during his me-time, it is a satisfac- 
tion ; and the Court will admit of parol evidence, to show that it was 
intended to operate as such pro tanto, or in full. — It was decided in 
Rosexuell v. Rennet, 3 Atkyns, 77, that such evidence was admissible. 
In Pile V. Pile, 1 Eq. Ca. Abr. 204. cited in Haj^nes v. Mico {ante, v. i. 
p. 131.) similar evidence was admitted. In this case, Potoel has lefb no 
doubt as to his intention, he has entered an accurate account of the sums 
advanced in his books. The sums advanced are a part satisfaction, and 
the purchase of the chaplainship completes the whole sum. On the 
other side, it will be contended, that this cannot be a satisfaction, be- 
cause Mr. Stahles was to pay 2000/. of the money : but that is matter 
merely between him and PoxveL — One of the witnesses to the execu- 
tion of the will is abroad. (3) 

Lord Chancellor — I doubt whether the rule has ever been laid down 
so largely that the will could not be proved without examining all the 
witnesses, although the practice has been, to examine all. (3) 

.. (3) The hand-writing is \uld su^cient proof, if one of the witnesws if abroad, or in.' 
iime, &c Lord Carrinston v« Payne, 5 Ves. 404. ; SemeU ▼. Toj^i 9 Ves. 381. , 
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17S9. Mr. Hargrave on the same side -^said he would arrae only two points. 

Ist. The question whether upon Mr, PoweVs will, and the subseqaent 
circumstances, the guardianship of his three nephews remains with their 
father, Mr. Roberts, or has passed from him to the trustees named bj 
Mr. PaweL It is of importance, that the Court should not leave this 
point undecided ; because if the matter shall be lefl in its present state, 
the trustees will be at a loss how to act. The eldest nephew has been 
taken out of their hands by his father, and they are anxious to be in- 
formed whether their responsibility continues or is determined. 

If a father can renounce his right of guardianship, in any case, that 
right ought to be considered as renounced in the present one. It if 
scarce possible to imagine a case with stronger circumstances against s 
father ; unless one supposes a forfeiture of the guardianship by fbuse of 
the authority, which I allow is no ingredient here. Every thing but 
abuse of parental authority concurs for considering the guardmnship u 
transferred to Mr. Potod's executors and trustees. 
r 4^05 1 [*] Mr. Roberts {(nd ' his family derive every thing from the boantj 

and affection of Mr. Powel, Amongst them they share the immeme 
fortune of about 300,000/. all coming from Mr. Povoel; without 
Mr. P&voel they were all confessedly unprovided for. 

Mr. Roberts, the father, during Mr. PcftceVs life, permitted the chil- 
dren to be brought up by, and at the expencc of Mr. Po/t^d. 

Since Mr. PcWs deaths Mr. Roberts has himself taken benefit under 
the will of Mr. PotocL 

The will expressly directs, that the guardianship of the three sons of 
Mr. Roberts shall be \^ the hands of Mr. Potod*B executors. 

The maintenance to the eldest son is given, expressly, on the condi* 
tion, that Mr Roberts permits the guardianship to be with the executon. 
Not only the maintenance given for the two other sons, but the legs* 
cies of 6000/. a-piece are expressly upon the same condition. 

Mr. Roberts, knowing all this, acquiesced for a considerable time in 
this arrangement of the guardianship ; not only yielding the manage' 
ment of his sons to the executors, but calling for, and receiving, the 
maintenance provided for them. (4>) 

Nor has Mr. Roberts the least pretence of complaint against the exe- 
cutors in respect to the care of his sons, he has the same comfort fron 
their society as if he continued their guardian ; no abuse of the trust ii 
pretended. 

Indeed Mr. Roberts appears to have preferred a different person from 
the gentleman appointed by the executors for superintending the educa- 
tion of his eldest son : but the executors are willing to acquiesce is 
Mr. RobertsB objection to continuing the gentleman they originally 
chose : they are willing also to listen to his recommendations in other 
respects, as far as their duty will permit- (5) Yet notwithstanding all 
these circumstances Mr. Roberts now chooses to resume his right of 
guardianship over his eldest son, 
I *506 ] [*] But upon what principle can he be thus allowed to controvert the 

will of the benefactor to him and his family ? 

He says, that he did not know his right. But this is a strange pliSr 
scarce credible. 

Besides, will the Court permit him to resign the guardianship of tvo 
of his children, and at the same time retain that of the other ? 
It is material also to consider whether a parent can insist upon hisfiiO 

('f ) Tliit argumeQt, *' that Mr. Roberts bad made his election, would not nittatn lb« 
** jurisdiction ; but Lord Thuriow would not suffer the feelings of the parents to hi** 
** cfiect against that duly which the interest 6f ihe child required." Bw Lonl £idm 
|0 Ves. «3» 64. 

(S) fief the first note to tfala oase^ aadths rel^reiioai; espfldiUy 10 Vea. 65, tf44 
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right of guardianship, where by bo insisting on that right against the* 
condition of a legacy to them, such legacy may be forfeited. 

Such being the case, I do not see how the Court can gratify 
Mr. Roberts by suffering him to resist Mr. Powers disposition of the 
guardianship, unless it shall be the Court's opinion, that the authority of 
a parent as guardian to his children cannot be transferred except by 
abuse of the authority. 

2dly, With respect to the question, whether the fortune advanced by 
Mr. Poxvel to Mrs. Comyn on her marriage, and the provision he after- 
wards made for her husband, are to be considered as a satisfactron of the 
legacy of 6000/., to Mrs. Comyn by Mr. Poxvel*s will, or at least a satis- 
faction pro tanto. 

It is a very serious question ; and not to debate it, would, in my opi- 
nion, be a great omission in those who act for the infant plaintiff. 

The question may be argued in two ways ; 

1. The fortune and provision made for Mrs. Comyn, after the will 
mav be argued as a satisfaction, by assimilating it to the case of a parent 
and child. 

2. There are special circumstances attending the case, from which 
alone it may be inferred, that Mr. Poxvel meant the provision for 
Mrs. Comyjiy subsequent to the will, as a satisfaction of the legacy* 

[*] 1st. If this was the case of a parent and child, I apprehend, that 
there could not be a doubt but that the legacy would be considered as 
8atisf:ed by the fortune afterwards given to Mrs. Comyn, without taking 
the special evidence of intent into the account. 

It IS a point settled by the authorities, that a fortune advanced by a 
parent to his child, on marriage, is presumed to be a satisfaction of a 
prior legacy, if there is any resemblance between the two provisions. (6) 
Hale V. Acton, 2 Chan. Rep. 35. and Elkenheads case, cited in 2 Vero* 
257. are cases of this sort. — The rule is well laid down mlrodv. Hursts 
Freeman's Ch. Rep. 224. — other cases are Hoskins v. Hoskins, Preced. 
in Chan. 263. and Hartop v. Whitmore, 1 Peere Wms. 681. In the 
former an advancement of 650/. was held to be a satisfaction of 750/. pro 
tanto. In the latter Lord Macclesfield held 300/. given to a daughter, 
on marriage, a total ademption of a legacy of 500/. (7) 

Here is a great resemblance between the provision by the will and the 
provision afterwards : 6000/. by the will: as Mr. Poxvel himself calcu*- 
lated the value of his advancement on Mrs. Comyn s marriage, it was 
5000/. exclusive of the 2000/. he expected to be repaid by her father ; 
add to this the subsequent present of the chaplainship to Mr. Comyn, 
and it completes the 6000/. : with the two thousand pounds expected to 
be repaid by Mrs. Comyn s father, it is rather more than the legacy. 
The provision for the husband of Mrs. Comyn ought to be accounted, 
though it will be said this is a provision for the husband and not ejusdem 

feneris. Chapman v. Salt, 2 Vern. 64-6., is an authority that a provision 
or the husband will suffice. Norton against Norton, m a note S Peere 
Wms. 317. and i?o*etce// against Bennett, 3 Atk. 77. show that a provi- 
aion by office may be a satisfaction of a legacy in money. 

Other circumstances strengthen the presumption of satisfaction here« 
If Mrs. Comyn takes both the legacy and provision on her marriage, 
■he will have more than the testator's two younger nephews. — They 
have only 6000/. a-piece ; at the time of the will, it is clear, that she 
was only to have the same portion as the two nephews, what ground is 

. (6) See the Kd]|tor*f note to Warren ▼. Warrtn, antea, I voL 305.; j}er Lord" Thurlow in 
Crave ▼. Lord SaVubury, ilnd, 427. ; ei jier Lord Eidon, 18 Ves. 159,, &c., &c 

(7) Lord Redesdaie edd^ the following note : *• But Lord Bardwicke deeennined thmt 
^•ipbrladii wMnot an idtttij^^uin'ofilUig^o/athmrt^t/uritiMueo/thtSi^^ 
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1789. there for supposing an alteration in Mr, Powells mind afterwarjds ? When 
^,i\ i_^ Mrs. Comyn married, it was a good reason for advancing her portion 
PowEL [*] immediately, but 1 do not see how it shows an intent to increase the 
'W*^* portion. 

Pj^^i ^y ^^^ ^*^^ ^^ M"*' Powel, 10,000/. is given to..hi8 eldest niece, now 

I 508 J ^^^ Durell. At that time, it is clear that Mr. Potorf intended 4000^, 
more for Mrs. Durell than for Mrs. Comyn. Will his afterwards paying 
a portion to Mrs. Comyn on her marriage prove that the quantum of 
her portion was to be increased beyond that of Mrs. Durell^ who is more 
considered by the will ? 

These are circumstances, exclusive of the evidence of special intent 
under Mr. PovoeVs own hand, on which I shall hereafter rely. 

But, on the other side, it will be said, that this case is to be distin- 
guished from that of parent and child ; and that the presumption of is^ 
tisfaction of a legacy from a subsequent provision only holds between 
persons so nearly related. Even the doctrine as to parent and child 
will perhaps be complained of. 

The presumption o? satisfaction in case of parent and child is settled 
by authorities. To me it seems reasonable in itself, but, being settled, 
it certainly ought not to be disturbed. 

Where a person, not a relation, puts himself in loco parentis^ is not 
there greater reason for presumption of satisfaction ? ought we not to 
suppose greater a£Pection between the real parent and child, than in tbi 
case of an adoption ? 

If the affection is deemed greater, the presumption is for greater 
bounty. 

There is no case, I believe, in which it has been judicially decided that 
the rule of presumption shall not hold in the case of one acting loco jta- 
rentis, — Spinks v. Robins and Cape, 2 Atk. 491. will perhaps be cited 
on the other side. But it was determined by Lord Hardwicke on cir- 
cumstances : the provision subsequent to the will was contingent. SJiudaU 
V. Jekyll, 2 Atk. 510. may also be cited. But so much did it depend on 
circumstances, that Lord Hardwicke said, that, if Sir Joseph had been a 
[ ^509 ] parent, instead of a great uncle, he [*] should have held it not a satis- 
faction. Grave and Lord Salisbury lately determined (antey vol. i. p. 425 ) 
was determined chiefly on the ground that the provision after the will 
was not ejusdem generis ; the present Chancellor holding that a benei- 
cial lease to the putative son was too dissimilar to the prior legacy to be 
presumed a satisfaction. 

Mr. Povoel clearly acted as a parent to Mrs. Comyn, both by his wiD, 
and by the provision on her marriage. 

Suppose that, upon Mr. Poxvel*6 will, there was before the Court the 
'Case ot a real child, as well as the case of an adopted child, such ss 
Mrs. Comyn^s case should be deemed, could the Court distinguish be- 
tween the two, and refuse the double portion to the real child and grant 
it to the adopted one ? This supposition puts the distinction between the 
case of parent and child, and that of persons not related, or distantly so, 
to a test : on such a case, would not tlie harshness of the distinction 
destroy it ? 

The case of Chapman v. Salt, 2 Vern. 646. is a case of satisfactioo 
from a subsequent provision, where the legacy was to one not related to 
the testatrix. 

2dly. Should the Court hold that the rule for presuming satisfaction of 
a legacy from a subsequent provision will not hold, except in the case 
between parent and child; still the special circumstances of intent 
remain to be considered. 

Here I rely on the entries in Mr. Powers hand-writmg, subsequent to 

. . Here 
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Mrs. Comi^*i marriage.— In one entry he calls his advancement part of 1789. 
Mrs. Comyns portion. 

The word portion is of great force. By it, Mr. Pot»d almost makes 
himself a parent. (8) The word part is also of force. 

In a subsequent entry, where ne enumerates another part of the pro- Ci*atb». 
rision, he states it to be inJuU of her fortune* This last entry, I submit, 
18 decisive of the case. 

It is the evidence of Mr. Pofvoel himself, and under his own hand, that 
the provision he made for Mrs. Comyn, on her marriage, ['^] was a satisfac- 
tion of the legacy in his will. What he gave by the will must have been [ *S\0 ] 
intended as the fortune of Mrs. Comyn ; and the fortune given by Mr. 
Pcnddf on the marriage of Mrs. Comyny is thus, by the entries in his own 
books, declared to be in fuU of what she was to have in the way of 
fortune. 

Mr. Mitfordf ' on the same side. — As to the question of satisfactioui 
it is difficult to bring it within the range of the cases. The intention 
has been collected from the situation, or the declarations of the parties* 
Where it has been from situation, it has been in cases where the party, 
having given legacies, has been afterwards called upon to make a pro- 
vision on marriage or otherwise, If Mrs. Comyn can |>e brought within 
that range, the provision must be a satisfaction. A declaration on the 
part of Powdy tnat he intended an ademption of the provisions in the 
will, would be sufficient, and the entries amount to sucn a declaration ; 
the suras paid, therefore, amount to a part satisfaction. 

Lord Chancellor* — Lord Bathurst decided a case where there was a 
Roman catholic father, to whose son there was an estate given by a 
Protestant. (9) It is no where laid down that the guardianship of ai 
child can be wantonly disposed of by a third person. The wisdom 
would be not to raise points on such a question, as the Court will take 
care that the child shall be properly educated for his expectations. It 
must be laid before the Court how the son is now disposed of. 

Mr. Attorney General (Arden) apd Mr. Price^ for Mrs. Roberts ^ on the 
question relative to the deposit in favour of her and her children. 

The words used at the time of the deposit amount to an immediate 
disposition in favour of her and her children. — That is, as she appre- 
hends, exclusive of Jnn Roberts, as the delivery was immediately accom- 
panied by a separate gift for her ; and Cleaver states in his answer, he 
understood it was for her and her other children. The application of the 
gift is controllable by the Courts i^hich will admit of Mr. Cleaver b laying 
a scheme of application before the Master, that it be declared to belong 
[*] to Mrs. Roberts for life, with remainder to her other cliildren 
exclusive of Ann Roberts. [ •Sll ] 

Mr. Solicitor General (Macdonald) for the defendants. — With 
respect to the point of satisfaction, when the facts are clearly compre^ 
hended, this does not fall within any of the cases. It has been arguedj 
1st. as a naked case; 2d. as coupled with all its circumstances. (He 
stated 'the will, the monies advanced, and the chaplainship purchased.). 
Upon these premises, the question, independent of peculiar circum- 
stances, is whether a legacy of 6000/., given by a relation to a person 
for whom he is not obliged to provide, wlQ be satisfied by an annuity 
settled in the marriage settlement, and a sum of 4000/. settled on the 
marriage in strict settlement. The case falls within no one of the prin- 

(8) Lord TkwrUno, however, held this denominatioii not to have the same effect in the 
present case, which was that of a stranger, as it would in the case of parent and child* 
€ee upon this, jter Lord EUUm C. 18 Ves. 153, 154. 

(9) Query if Blake ▼* Ldgh, before Lord Uardwkke, be not the case alluded to? 
Ambler, dO& 

ciplet 
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1789. ciples respecting the ademption of legacies. The entries in Mr. PotseTs 

*^ , \ 1 ^ books appear, upon evidence, to be mere entries of the disposition of his 

PowxL money. From 1776 to 1783, there appear to be similar entries of pre- 

againu sents to Mr. and Mrs. Cotnji/n, even down to the minutest articles. Those 

Cmatse. relied upon on the other side, are such as mention the word portion or 

fortune ; when these tally with the settlement, and one of them is on the 

same day, could he mean more than an entry of his expenditure ? 

' As to the codicil, it has been held, that where one has given a legacy 
by a will, and afterwards has paid the money and has added a codicil, he 
was aware of the will ; and therefore that it amounts to a re-pubiication, 
Roome v. Roome^ 3 Atk. 181. 

With respect to the chaplainship, it is impossible that should have beoi 
considered as an integral part of the sum : it appears by PovdcTs letter^ 
it was not intended as matter of account. 

There is no case where a stranger is considered as paying a fonner 
bounty by a latter ; this is only the case where there is a prior burtheo 
or obligation : the around of the presumption, which arises from the 
prior obligation, fails in the case of a stranger. If this was not so, it 
wpuld amount to a determhiation, thai a man could not give two bounties 
unless he expressed hi& intention so to do. Mr. Hmrgrave has argued* 
that if Harrtot Charlotte Stables had been his daughter it would be t 
{[ *512 ] [*] satisfaction, and enquires whether the Court will detenDine it other- 
wise in the case of a stranger. If the law has laid down the distinction 
it cannot be helped, but there is the reason of the law so laying it downi 
that it is in respect of the pirior obligation. In Grave v. Lord SalMm,. 
{atntet voU i. p. 425.) I understand your Lordship laid down the rulk 
That case waa very like the present : it was there argued that the gifts, 
to the amount of 4000/. were an ademption pro ^an/o, your Lord^ipbdd 
yourself obliged to follow the rule as laid down, and there is no cue 
where the second gift has been held an ademption, but where there wst 
a prior obligation. Another distinction has always been taken, that the 
Court requires, in order to construe it a satisfaction, that the second gift 
should be of the same extent, of the same kind, and payable at the same 
time. A stronger circumstance still has been relied upon, where the 
gifts have been in the same or different instruments. In Hooleu ▼. 
Hatton, (ante, vol. i. 390. n.) will and codicil were, for this purpose, held 
to be different instruments, which' has been since affirmed in Poy v. Fey, 
(cited in the same note, p. 392.) If this be a ^ft by different instrumenti, 
it comes within the rule of Hooley v. Hatton. Mr. Hargrove's cases 
are none of them upon the naked point ; Hoskins v. Hoskins^ Hartop ▼• 
Whitmarey Norton v. Norton, all are cases of father and child. Chapman 
V. Salt went entirely upon the proof, Spink v. Robins, upon the point thst 
bonds upon a contingency were iiot a satisfaction. In Chidiey v. Let, 
Pre. Ch. 228. the several gifts were all decreed ; and Grave v. Lord 
Salisbury, determined that it must be the debt of the legatee himself, in 
order to be satisfied by the legacy. His argument strikes the word 
portion out of the entry, and inserts the word legacy, and extends to s 
case whfTe there was no prior obligation, apd indeed that it shall alwajt 
be a satibi'action where the party has not expressly said, it shall be sn 
addition. The inference of equality from the sums given to the nephew 
and niece drops, for their shares, in various circumstances, will be 
different, which leaves the case upon the principles already argued 
from. 

Mr. Ambler, on the same side. — The principle of ademption is coo- 
fined to a portion given by a parent. It proceeds on the prior obligation, 
Ward V. Lant, Pre. Ch. 182. fVatson v. Lord Lincoln [Ambler, 325.], 
[•518] 9, 10 August 1756, upon Mr. PeMaw's wilf, where, [•]Mr-/Wtoi 
having four daughters, appohited 10,000^ over wfeidi $e had a power 

■ider 
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under his Qiftrriage settlemeDt, among his daughters, excepting Ladjr 1789. 
Lincoln {whom he had advanced), and also gave his personal estate y l^ » 
among his other daughters, likewise excepting Lady Lincoln. On the Pown. 
28th of August i 1752, his daughter, Grace^ married Mr. Watson^ and Mr. ag^imi 
Pdkam ^ave her 20,000^., by applying part of the 10,000/. and other Clbavia. 
means, for her fortune; and the question was, whether the legacy gived 
by the will was satisfied by the portion. Lord Hardwkke gave two 
reasons for the rule. 1st. That the Court leans against double portions. 
2d. That a portion is a payment of the debt of nature ; therefore, being 
of opinion that the gifls were by way of portion, he decreed that it was a 
satisifaction of the legacy: but as to the Sd part of the residue of the 

fersonalty, also the real estate devised, it was not a satisfaction of those, 
'rom this case, it appears that the subsequent gift, in order to be a satis- 
fiiction of the legacy, must be a portion, and the doctrine does not apply 
to a person standing in loco parentis^ Skudal v. JekyL In this case the 
fiither is alive ; that circumstance is taken notice of in Roome ▼. Roome^ 
or some of the cases. The present is the case of a person no way 
related. 

2dly. With respect to the effect of the codicil. Such a codicil as this 
will set up a revoked will. The circumstances necessary to make a co« 
dicil set up a former will, are, that it should be annexed to, or referred 
to, by the will, Wentworth's Executor, 24. Rolle Abr. 618. Cro. Eliz. 
493. So, by adding any thing to the will, or by appointing a new exe* 
cutor, 2 Vern. 209. Al/brd v. Earle (see 3 Wms. 168.)-^Case upon 
Sir George Downing*^ will. No specific form of words is necessary to 
such a codicil. Suppose he had said, I confirm my xoill, there could not 
have been a doubt tnat it would be a re-publication, and would pass 
after-purchased lands: Acherly v. Vernon. Tfa^re is no difference 
whether the whole will be revoked, or only a part of it ; in either case^ 
the codicil will set it up again. It has been a question whether a mere 
codicil of personalty should set up the will : In Gibson v. Rogers, that 
was one of the questions ; the other was whether, being of personalty 
alone, it roust be attested by three witnesses, in order to amount to re- 
publication. In Potter v. Potter, which was before Sir John Strange^ 
Lord Hardvoicke differed from Sir John, and held that the codicil of per* 
sonalty republished [*] the will. In Jackson v. Hurlock(\0), 7i 8. 24th [ *fl4 ] 
November, 1764, Sir John Hartop devised estates to Mrs. Marsh, whom 
he afterwards married, and made a settlement upon the children of the 
marriage (there were, however, no children). ' He afterwards made H 
eodicii to his will, attested by three witnesses. The settlement was held 
a revocation of the will, and the question was, whether the codicil was 
a re-publication of it. Lord Northington held it to be a republication, f 
The words of the codicil in that case were ^* This is a codicil which i 
desire to be annexed to, and taken as part, of my will," and he after- 
wards went on and directed, that in case any taker under the will should 
disturb the provisions of it, they should forfeit their interests. 

Mr. Madocks and Mr. Selwyn for the trustees, cited Cuthbert v. PeO'^ 
eock, 2 Vern. 593. followed by Lord Harcourt, inCranm^rs case.-— The 
deposit may be a donatio causd mortis, though not given in immediate 
prospect oi death. 

Mr. Simeon for Mrs. DureU (late Ann Roberts.) — This is not a tes- 
tamentary gift, because it has never been exhibited in the ecclesiastical 
court. It must stand either upon the nature of the gift itself, or upoa 

f V. JTm on the demiie of Pate V. i)ffi^, in Cowp. 15S> 
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the evidence of Mr. Cleaver^ and it may be rather a ddubtful qucftioo 
how far the parol testimony of the trustee ought to be admitted' to re-, 
gulate the trusts ; upon the words, as written, they seem to convey an 
interest to all the donees in common. 

Mr. Scott in reply. — I am content to ^ree that the rule of satisfac- 
tion, as between parent and child, is a rule of presumption, not a rule 
of law. It is, certainly, possible for a stranger, how little soever related, 
to put himself tit loco parentis* Mr. Powely in the present case, who was 
a stranger, did so put himself, and provideid for Miss Stables. I do not 
admit, that, in such a case, the presumption of law applies. The cases 
of Haynes v. Mica, and Devese v. Pontet^ (cited Pre. Cn. 8vo. ecL 240- a.) 
have established the distinction. In Haynes y.Mko (aii/^,voLi. p. 129.) 
your Lordship was first of opinion that the legacy was a satisfaction of 
the debt ; but, upon consideration, held it was not so^ In Devese [*] v. 
Pontet (ll\ Rolls, November 15th, 1785. (reported in Mr. JVitcA's editioa 
of Precedents in Chancery, 240 note,) the disposition by the will was 
held not to be a satisfaction of the marriage articles, not being ejusdem 
generis, or of equal value. The rule is a rule of presumption of evidence, 
whidi will give way to evidence proving the contrary. If it should 
appear that the testator intended the subsequent gift as a satisfaction, it 
must operate as such, even though it were smaller than the former gift 
The rule,' as between parent and child, that there being a debt of nature, 
he can only do what is just, not what is bountiful, is a harsh rule : it n 
not, in that case, limited to being ejusdem generis, or equally beneficial, 
but to its being a portion or provision. Tne same rule of presumption 
applies to thb case, because P&ooel put himself &>co parentis. The cases 
of Shudal V. Jekyl, Robins v. Pope, and Roome v. Roome, show that the 
grandfather, though he does not prima facie stand in loco parentis, may 
. place himself in that situation, and that, if he does so, the rule will apply. 
So, if a stranger puts himself into the same situation, why should not the 
rule apply to him ? The question then becomes simply this, whether Mr. 
Potve/ meant to put himself in loco parentis? which, it appears, he did; 
but, even if he did not, it appears, from the evidence, that he intended 
to adeem the legacy. The cases seem all to proceed upon the intention 
of the party. Shudal v. Jekyl is a clear authority that a person may put 
himself in loco parentis, and that that circumstance will repel any pre- 
sumption arising from his being a stranger. Copley v. Copley shows the 
Court has always held it to be a question of intention. Duffidd v. Sndth, 
2 Vem. 258. proves the same tning; for, although the decree in that 
case was reversed, yet it is an authority to prove that it was considered 
as a presumption of evidence. There is nothing in that part of the argu- 
ment which requires that the thing given in satisfaction should be ejus* 
dem generis; the circumstance of its being so is only a presumption of 
evidence repellable by proof to the contrary. The cases cited for the 
defendants, only prove that the Court has determined upon the principle 
coupled with the circumstances of the respective cases. This brings me 
to the effect of the evidence. It does not follow that Mf. Poa>el meant 
differently as to Miss Stables, from what he did with respect to his 
nephews, because between them there was a survivorship. A part of 
the sum, the 4000/. is ejusdem generis [♦] with the le^cy, and therefore 
falls within the strict rule of satisfaction ; and if not, tne presumption re- 
sults in the fullest manner possible from the entries : and this applies in 
the same way as to the annuity ; the entry is in the same manner. . Hie 
only doubt therefore is, whether the evidence is not sufficient to prove the 
same as to the chaplainship. — Great stress has been laid upon the codi- 
cil, and cases have been cited which prove that in some cases a codicil 



(11) 1 Cox, Ca.Ch. 168. S. C. 
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la, in others that it is not, a republication — but in this case the codicil' 
Is merely the g'lii of a legacy to Miss Roberts. — The fair effect of the 
entries is, that he had paidtlie portion he intended. — With respect to 
the chaplainship, the provision for the husband operated to the benefit 
of the wife, Salt v. Chapman, With respect to the deposits, where 
such gifts are to be .taken as donationes mortis causd I always understood 
they must be in contemplation of death. 

Lord Chancellor, — The deposit seems to be a mere gift to be divided 
between the parties. (12) 

The only difficulty I find in the present case is, how to direct such an 
enquiry as shall bring the matter more fully before me, the enquiry di- 
rected must be, whether Mr. Potoel advanced these sums in payment of 
Miss Slables's fortune, and I confess it seems to be driven to the single 
question, whether the advancement was in discharge of the legacy. I 
narrow it thus, because I tlilnk the chaplainship must come under the 
same description as the presents, and I do not see that, under any of 
the cases, they can be held to be an ademption of the legacy. — With 
respect to the question of ademption, the case of parent and child is a 
presumption of evidence only, not a presumption of law: (13) as to its 
being considered ais the payment of a debt, the law does not compel the 
parent to give the legacy, the Court can only mean a moral obligation, 
a laudable affection, which may exist in others besides a parent. Sup- 
pose Mr. Powel had said, in terms, I mean to make myself a parent, he 
could not have expressed it stronger than by disposing of the guardian- 
ship. How far tlie Court is jifstified in construing the gifts of parents 
with the rigour with which they have done is a different question; (14) 
Lord Cotoper and Lord Hardxuicke have turned the stream of those deci- 
sicas, and have fixed the rule. In the present case if I determine one 
way, I am to determine that having given Miss Stables 6000/. by his 
[♦ J will, and, in the next year, taken great pains to settle what he gave 
her upon the marriage, in strict settlement, he at the same time, if he 
remembered his will, intended that 6000/. should go to the husband un- 
settled ; for, if he had forgotten his will, I agree with the cases that the 
legacy is adeemed by the subsequent gift : a present provision of 5000/. 
being better than a legacy of 6000/. after his death, and remaining con- 
tingent during his life-time. The words he has made use of in his en- 
tries are portion and fortune : the word portion has been argued from, 
as having some pointed meaning, but I Know no other meaning that it 
has but that of fortune, with which he has coupled it. (15) The quantity 
and the kind of (he gifts have in many cases been held material, as show- 
ing the mind of the testator not to have the same view in the latter as 
in the prior gift, but, in the present case, I do not see any great proba- 
bility of carrying the matter further than the question, whether the ad- 
vancement was meant in satisfaction for the legacy. 

This cause stood for judgment February 6, 1789, when Lord Chan- 
cellor expressed himself to this effect. 

Lord Chancellor, — My opinion will require only a few words. 

Mr. Poxjocl by his will in 1775, gave to Harriot Charlotte Stables, a 
legacy of 6000/., this legacy was not mentioned as being a portion. Af- 

(12) An inquiry was ultimately directed as to the deposit thus, ** and as to the sums of 
" 1500/. and 1000^. dcjwiited by the testator in his life-time with the defendant R. C. and 
** afterwards laid out in the purchase of Long Annuities in the joint names of the de- 
'* fendants R. C. and K. S. and the plaintiff P. D., It is ordered, that the Master do 
" inquire into the facts and circumstances of the said deposit, and how the said sums or 
" the interest thereof have or hath been applied, and by whom ; and state the same par- 
«* txcularly to tlje court, &c" R. L. fol. 284.' b. 

(13) See the doctrine stated />er Lord Eldon C. in ex parte Dubost, IS Ves. 151. 155. 

(14) See;>er Lord Eldon C, 18 Ves. 153 & 154. 

♦ (15) Sec Liord Eidon C.'s observations on this, 18 Ves. 153, 154. 
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tenrards on hei^ marriage 5000^. in the fundi, stated in die tettlenent to 
be her portion, Were advanced. It is in evidence that it was adranced 
by P&wel. It is stated in the settlement to be her portioo. He alto 
conveyed an annuity to her use: there are entries in the books of Ponef, 
by which it appears that he had made a calculation of die sums ad- 
vanced as a portion. In 1783, 'he made a codicil to his will, by which 
SOOOl* were ^ven to a niece unborn at the time of making the will. 
The question is/ whether the advancement of jOOO/. on the marriage of 
the defendant is an ademption in toto or in part of the legacy* A legacy 
primd facie is presumed to be a bounty to tne legatee, and must stand at 
such aonec probetur in contrarium. The word portion, although applied 
in the case of a parent, shall not be so applied to the gifts of other rds' 
tions or friends (15) : it has been determined not to extend to a grand- 
father. Whatever foundation there might be for the [*3 original ipjpli' 
cation of the rule, that the advancement of a parent shall not be a fur- 
ther gift, it is not now to be disputed : but it is obvious the intent of tbe 
testator is as often disappointea as served by it. Those cases stand on 
their own ground ; this case is an attempt to make a firtend's legacy st- 
tisfied by a subsequent advancement, lliere are cases where a msn 
may describe himself so, that the gift by the will, and that in his litis* 
time, may be intended for the same purpose, but it must appear (16)tha 
be meant to put himself tit hco parentis f for there are no casea where 
it has been so held, if the second gift appeared to be dioerso itUitituL (17) 
I have eone through all the cases, and it appears to be the result or 
them, that where a stranger gives a legacy by will, and afterwards girei 
a sum without any evi&nce that it is intended for the same purpoie, 
it is not taken as a satisfaction ; to make it so, it must appear, at the 
time of the gift, to be meant as an ademption of the legacy. 

(15) See the preceding note. 

(16) See;>er Lord Eldon C. 18 Ves. 152, t53. 

(17) See Grave v. Earl of Salitbury, aHtea, I vol. 425. 487. 
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Duke of Leeds against The Corporation of New Radnos^ 

(Reg. Lib. 1788. A. foL 182.) 

P^ROM the decree at the Rolls, (v. ante, S40.) there was an appeal to 
^ the Lord Chancellor, which stood for jndgroent, 7tb February 1789* 
Lord Chancellor stated shortly the substance of th/e bill, that the 



hdd to ffiTe the Duke's title was admitted by the answer, and his la^ Honor's decree, 

Courta juris- that the bill should be retained for a year, in order that an action of debt 
diction It would . i . . . • i i it. ... «. . ^ .. . .. l •. — 



diction It would najgiit be tried : and proceeded to this effect. On this case it 
h^^Mwi^tl argued for the defendants, that the remedy is not in this Coort, for thst 
The Master of ^^ assize or action of debt would lie for the recovery of the rent. Oa 
the Rolls Aavm^ the other hand a great many cases were cited by which it had been de- 
uitumedajuriM' termined, that there was a remedy by bill in this Court, [even where 
dieiumon nuk there was no cross account ;] a case was cited from Atkyns ( 1 Atk. 598.) 
^i!^^r^^^ ^at this Court had given relief where the remedy at law is lost or be* 
hdi auUled to come very deficient. In the Duke of Bridgetvater v. Edwards (4 Bro» 
tfuitable relief, P. C. 139.) the lords proceeded on the ground that the premises were 
b-. tbe direction uncertain, [although the plaintiff there denied the whole case of tbe 

of an account; 

mnd Hit Honor* t 

decree,mer€iy retaining the bill for a year, to enable the plaintijf to try his title at lait, was retened,} (I) 

(I) See the facts, antea, p. 538, 339* and the notes< See also J9oti«ffrwv* i>«"f>M 
mifOf fol. i. SOU and the Editor's notes* 
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plaintiff.] Holder v. Chambury^ 3 Wms. 256. was a bill for a quit-rerity 
^*J and to hold a c(own discharged of the right of common. Lord King 
dismissed the bill as to the down ; Lord King said such a bill for quit- 
rents was proper, where the lands out of which they issued are uncertain. 
S Peere Wms. 148. (North v. Earl and Countess of Stafford) was a bill 
for ouit-rents ; it is the only case, in which a demurrer has been allowed : 
Lord King said, that had there been no demurrer, the Court would have 
relieved, and Mr. Peere Williams adds a qusre as to the demurrer be- 
ing good. In Finchy 241. the Master of the Rolls gave the whole relief 
prayed. Berkley v. The Earl of Salisbury^ it was a case of a rent issuing 
out of a portion of tythes, the Court relieved because there could be 
no distress upon tythes, 1 Cha. Ca. 121. the Court gave the relief 
prayed. (2) In this case the decree is not tenable, because the defend* 
ants have by their answer admitted the plaintiff's right, and the Court, 
by retaining the bill for a year, has admitted that the relief lies in 
equity. To send it to law, only to try whether there is a remedy there» 
would not be that measure of justice which the Court ought to give ; 
therefore the account must proceed. 

Decree at the Rolls reversed and 

Decree for an account pronounced, with costs against all the defend- 
ants. 

But upon a subsequent application to vary the [minutes of the] decree^ 
it was so far varied, that it was taken only against the corporation ; and 
the bill dismissed as to the individual defendants. 

(1) So D. Leedi ▼. PoxoeU, 1 Ves. 171. & Supplement, 96. 
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Debezr against Mann. 

(Reg. Lib. 1787. A. fol. 184. b.) 

nPHIS cause (reported, ante^ p. 165.) came on 7 Feb, 1789., to be re- 
-^ heard ; upon a petition of the defendant the executrix of the testator 
stating that decree, and that they were aggrieved thereby, for that the 
sums received by More and his assignees ought to have been decreed to 
be a satisfaction for the legacy. 

Mr. Mansfield and Mr. Mitford again argued for the appellant. 

[♦] The bequest to Mrs. More (by her then name of Miss Kitty Me* 
rediih) of the mortgage bond of 1365/. is in order to fit her out for India, 
or to dispose of her in marriage. This part of the bequest is very mate- 
rial, as it brings the case expressly within the rule, that where the legacy 
and the subsequent gifl are given for the same purpose, the gil^ is an 
ademption of the legacy. Here the testator certainly considered th^ 
legatee as his daughter, he calls her ** Miss Kitty Meredith, now in his 
house" and meant the 1365/. as a portion. On this ground the defen* 
dants contend, she can only be entitled now to the 365/., the difference 
between 1665/. legacy, and the 1000/. advanced as a marriage portion. 
When the cause came on, your Lordship declared the demand of the 
legacy to be a subsisting demand, unsatisfied by the subsequent advance- 
ment. The evidence which weighed with your Lordship so to do, was 

(1) Lord ThurloWi in his judgment, pottent wholly disclaims proceeding on any racli 
declaration ; but Lord Eldon, C observes that Lord Tburlow didt upon the first hearing, 
ctearltf net vfton such a declaration 'if intention. Vide in Trimmer v. Bayne, 7 Ves. 517, 
518. As to the general doctrine, see Robinton y. Whitley^ 9 Ves. 577. Et vide I Ball it 
Beatt 305. Ellison ▼. Cookson, antea, 307, jwstea toL iii. 61. Powel v. Clatver, antta, 
JOO. 509, 4-c. Erparte Dubost, 18 Vet. 147, 148. ISUfe. 

thif 
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that of More, the father of the bankrupt, stating a conversation concern- 
inff the marriage, in which M*Guire^ the father of Mrs. More, said 
** he could only give her (Mrs. More) 1000^. on her marriage, but there 
would be more hereafter, as his life was a bad oncy** or that he ex- 
pressed himself to that, or the like effect. The question now is, whe- 
ther that conversation is sufficient to rebut the general rule. — It is now 
settled, that upon questions of satisfaction, as being questions of inten- 
tion, parol evidence is admissible, but the evidence, in the present case, 
is much too loose to counteract the general rule. The words of the eri- 
dence ** that there would be more for her thereafler" will be satisfied by 
the 600/. which M'Guire paid afler the marriage, as it expresses only 
an intention of giving her something more, not of doubling the gift, and 
the circumstance of being at his death is only the conjecture of the wit- 
ness. At the time the father made his will, he had declared her portion 
to be 1365/. he did not mean it to be more. He afterwards on the mar- 
riage gave her 1000/. by the 400/, which More received, and by the note 
of 600/. which the assignees recovered ; and he also advanced her 600^ 
in his life-time, by which means she had 1600/. which must be a satis- 
faction for the 1365/. which was intended by the will as her whole por- 
tion. In the case of Skudal v. Jeki/l, the parol evidence which was made 
use of to rebut the rule was very strong : it was tliat the uncle would ds 
something for his niece by will. But that is not the case here, therefore, 
it is exactly the case oi a portion given by a will, and a subsequent 
portion paid by the parent. If, indeed, he had given nothing in his life* 
time, the question might have been open. 

[*] hord' Chancellor, -^ I cannot raise any great doubt upon the sub- 
ject. — Every gift is, primdjacie, a substantive gift« The Court has de- 
termined, that where it appears that there is a legacy given in a will, for 
a particular purpose, and another bounty has been afterwards given for 
the same purpose, it implies an intention of thfe testator to satisfy tbe 
former bounty. In this, tliere was great hazard of defeating, instead of 
satisfying, the testator's intent. Courts of justice con infer little from 
the subsequent gift : they cannot judge of changes in the testator*s bounty 
to the legatqe, or difference arising from changes in his propertv. — Un- 
der all the circumstances, 1 do not think I followed a line which aiwured 
me I was satisfying the testator's intention. The old rule of satisfactios 
was a rigid one ; even upon the rule as taken at present, I think, 
now more intentions are defeated than satisfied. In the present case, 
from the act in giving the second bounty, it was impossible not to applj 
it to the same cause with the first : but, if I am to believe the only 
witness produced, the testator, in the second gift, did not mean to pe^ 
form the whole purpose ; therefore, every other act of bounty will stand 
clear, a;id advancements to any amount, unless marked with the intent 
of being the ultimate bounty, will stand unaffected. This circumstance 
of giving 600/. without any expression of intention of performance d 
the bounty, cannot be so applied. — I do not rest on the tciiness referring 
to an intention, in the father , to do more at his death, but the testator Sd 
not in the gift express any intention of satisfaction (2) : therefore, tbe 
gift by the will is not satisfied. 

Decree affirmed. 



(2) ** It is clear, however, that Lord lliurlow did act upon such dedarotion of u 
upon the first hearing,** Per Lord Eldoji C. 7 Vcs. 517,518. It inay be observed, diit 
Lord ThutlowmuiX. unavoidably, have found it very difficult to surmount such an imfvtf 
sion once entertained; and that it seems difficult to rest the decision on the mere wattt ef 
. a declaration, that the gift should be a satisfaction, as here repofted. The general doctiwe 
was, and is, that a gift from a parent to a child sliall be deemed a satisfaction witkoittmy 
^tuch declaration. Vide jht Lord ThurUtw, untea, vol. i. 427. EUisun v. Cookfon, aniea, 307* 
309. ctjMst, vol. iiL 61. Ex jntrte Dubost, 18 Ves. 147, 148. 151, ^c. 
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CooTE against Boyd. 

CooTE against Coote. 

(Reg. Lib. 1788. A. fol. 4.27.) 

nnHE late Sir Eyre Coote^ K. B. made his will bearing date 9th May, Where a second 
'^ 1778., by which he made certain proTisions for hig wife, the defen- ^^^ioXappean 
dant Lady CooiCy and gave several legacies, particularly one of 2000^. to ^^^^^K^ **' 
be laid out on government securities for Louisa Coote^ (since deceased,) ^!^^UoUh 
to be transferred to her at twenty-one, and in case she should die, to be the addUion rfa 
invested in land, [*] and settled in such manner as^ was directed with dmple Ugacy) 
respect to the residue, and he devised his Irish estate to be sold, and '** '^gwriw are 
the money, together with the residue of his personal estate, to be laid pl^^^f* 
out in lands, to be settled to the use of his brother the Dean of KUfc" j^g^ ^ ili^y^ 
flora (the plaintiff), for life, remainder to Eure Coote^ the plaintiff's ''tfae^'were in- 
iecond son, for life, remainder to first and other sons of Ei/re Coote^ tended aiaccu- 
remainder to the plaintiff's eldest son, for life, with divers remainders midatiYe.(i) 
over. [ ^522 ] 

Soon after making this will, the testator went abroad, to the East 
Indies, and on the 9m of October, 1780., he made a codicil to his will, 
by which he confirmed the same, and thereby gave to the defendant 
Lady Coote, 10,000/., to be paid within twelve months after his death, 
and gave several other legacies, ^nd appointed, the plaintiff Dean Coote, 
^ residuary legatee to the sums of money which should remain after the 
pajrment of his debts and legacies.'* (2) On the 14^h December, 1780., 
he made another codicil, by which he gave Lady Coote, 10,000/., and 
repeated M the other legacies in theformer codicil in nearly the some 
terms as were used in the former codicil. He added a legacy of 5000/. 
to his god-daughter, Ann Monkton, and appointed his brother, the 
pUiintiff, residuary legatee. The codicils were wrapped togetlier in a 
sheet of paper. 

The present bill was filed by the plaintiff; as executor and residuary 
ImUee, praying that the defendant, Lady Coote, and the other legatees 
might accept of the legacies given to them in the former codicil, in full 
tatiafaction of their legacies. 

Three questions arose : — 

Ist. Whether the legacies under the codicils were or were not accu- 
mulative. 

2d. Whether the residuary legacy to the plaintiff, by the codicil, 

(1) Lord Thurlow observed, in Rvlgcs v. Mttrrisnn, antea, 1 vol. -390, 591, that ** the 
** rule laid down in Hoolty v. HatUm {ibid, note, and 2 Dick. 491.) seemed to be, that 
** where a testator gives a ijegacy 6y a codicU at wdl ashy a vnli, whether it be more, less, 
** or equal to the same person who is a legatee in tlie will, speaking dmjtUcilcrj it is an 
**^ aocumulation ; and it is incumbent on the party contesting it to pnxhice evidence to the 
**' contrary.'* Such presumption is, however, a very slight one. Vide ihid, j)o*tcaf 529. 
Plar M. R. in jilkn v. Caliow, 5 Ves. 292, 293, 894. Barclay V. IFainwrigiU, ihuL 46 J, 466. 
Jamet v. Simmont, 2 H. B. C. 213. OAorn ▼. i>* lAeds, 5 Ves. 381, &c. Sec the whole 
doctrine of the repetition of legacies, and the cases set forth in Mr. Ilopcr*8 very useful 
work on Legacies, 1 vol. 491, 492, tt seq* Foy v. Foy, and BniUie v. Butterfieid^ 1 Cox, 
Ca. Ch. 163. 392. 

(2) Lord Redetdalc^s notes observe on tliis, tluit similar exprcMions were held to pass 
the whole residue of tlie personal estate in Lynn v. Dubois, Mich. 1777 ; in which such a 
bequest difters from those of Davers v. Dewes, 3 P. W. 40., and AUorney General v. John* 
ttone, Ambler, 577. 

Vol. 1 1. B b revoked 
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1789. revoked the residuary clause in the frill, or he is a trustee^ and bound to 
V,-^ t ' lay out the residue to the uses in the will. 
^CooTB 3d. With respect to the legacy to Louisa Coote, who is dead without 

Moinst attaining her age of twenty-one. 

Boyd. ["•■] f hg ca^se came on to be heard 12th April, 1788, and was heard 

[ •523 J that d^ and the 18th. 

Mr. 'Attorney General (Arden), Mr. Madochs, Mr. BraggCf and Mr. 
Richards, for the plaintiff. 

It is true there are authorities that where a testator gives sitrnpUdUr 
the same, A greater or a less sum to the same legatee, in two distmct in- 
struments, it has been held to be accumulative, and that the legatee 
-shall take both the sums. Such were the cases of Hooley v. HaUon 
(ante, vol* i. p. 390. n.) and Ridges v. Morrison (ibid. 389.) but that is 
only 9L prima Jade rule> and any circumstances accompanying the case 
will explain and rebut it. In Hooley v. Hatton, particuUirlyy Chief 
Baron Smythe observed, that it was totally unexplained, there was no 
internal evidence whatsoever ; but where circumstances have occurred, 
even though slight ones^ they have been considered as explaining the 
testator*s intention. In the Duke of St. Alban'% v. Beauderk, 2 Atk. 636. 
the codicils were held to be the same, from the internal evidence, and it 
was much relied upon, by Lord Hardvsiclce, that the codicils began there, 
as they do here, by affirming the will : the internal evidence of their 
being the same legacies, was not stronger, in that case, than in the pr^ 
sent. It is, indeed, the natural presumption, that, where there are two 
codicils, the one is only a repetition of the other. Lord Hardwicke, in 
that case, took the line of the civil law, that where both the gifts are ii 
one instrument they are not accumulative, and that their being in two 
instruments made no distinction. In Hooley y. HaUon, the Lords Com- 
missioners endeavoured to reconcile his opinion with that of former 
judges. Masters v. Masters, 1 Wms. 241. was the first case in which 
more than one legacy, repeated, was held accumulative; but all the 
cases where they have been so held were cases of a will and a codicil, 
and not of two codicils, as in this case, which is very different. Here 
each begins with affirming the will, but the second codicil has no words 
referring to the former codicil. The internal evidence arises from the 
persons taking as objects of his bounty. The first objects of his boiintj 
/are those mentioned in tlie will ; now there are none of them comprised 
in the first codicil, nor in the second : this shows it did not, as will be 
argued, arise from an increase of fortune, which would most probsbiT 
have extended to the legatees in the will, as well as those in the codicil; 
r •524 1 but the [*] sole intent of the second codicil was to introduce the legacj 
to Miss Monkton, and, as he had reserved a power only of roakii^ a 
codicil, he might think himself confined to one, and thereu>re repeat tbe 
other legacies. The repetition of the residue strengthens the argument, 
for he could not mean to give two residues. As to the codicils being 
found together, that must always be tlie case where the question 
arises. 

Mr. Scott and Mr. Mttford, for the defendant. Lady Coote. — Tbe 
defendant claims two legacies of ]O,0(XV. each, under the will of the late 
Sir Eyre Coote. The firi^ objection made by the plaintiff is, that there 
is no case where double legacies have been decreed under codicils ; but 
itk the reason of the thing, it can make no difference whether the legadci 
are given in a will and codicil, or in two codicils ; and the cases, espe- 
cially the Duke of St. Alban's v. Miss Beauderk, suppose that doimle 
legacies may be given by codicils; but, in fact, the point has beco 
decided in the case of Foy v. HoUis, at the RoUs, the 1st of Febnmyt 
1785, where there Were three legacies given to Dr. Jebbf in different 
instruments, and his Honor thought him entitled to them all, though be 
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refused to take more than one legacy. The rule laid down in Ridges 1789. 
and Morrison is agreed to be the true rule : it is, that " where a testator Vwyii»/ 
gives a legacy, by a codicil as well as by a will, whether it be more, less. Coots 
or equal, to the same person who is a legatee in the will, speaking against 
simpltciterf it is an accumulation f* and the number of the legacies can Boyd. 
make no difference whether a cause be, or be not, assigned for the 
second legacy; if it be not the same .cause as is given for the first, it 
will not prevent its being accumulative. It has been argued that the 
ret)etition of a number of legacies would afford an argument against 
their being accumulative ; but the Court never can go on so slight a 
ground. It is true where specific things are given twico, the second 
legacy cannot take place; but that is a very different case from the same 
.sum, which may well be paid. Nor is the equality of the sums any 
objection ; there is no inconsistency in the testator's intention to give a 
second sum, to tlie legatee, equal to the former. Then, with respect to 
the internal evidence, great stress is to be laid on the words this is a 
codicil to my will, joined with the reservation in the will of what he should 
give by any codicil. Then, it is objected, that by the second codicil he 
only confirms his will, not the former codicil, but as the will [*] adopts [ *525 3 
every codicil, it was not necessary for him so to do. The case of Foy v. 
Houis(S)f was, in fact, stronger than this, for there the last act was a will. 
Then with respect to giving the residue again ; that of itself is certainly 
not sufficient to show that he meant merely to repeat, not to double, the 
legacies. Nor does the legacy to Miss Monkton afford any argument ; 
for, unless he meant to double the other legacies, the easier way would 
have been to have given her legacy by a separate paper. Sir Eyre 
keeping both the codicils by him, seems conclusive evidence of his iii* 
tention as it differs this from all the other cases. In the other cases^ 
destroying either codicil would have defeated some of the legacies ; but 
that was not the case here, as the second codicil comprised all the lega- * 
cies contained in the first. There is another circumstance in which this 
varies from the Duke of St. Albans v. Miss Beauclerk. In that case 
there was a formal reservation of a power to make a codicil. Lord 
Hardwicke, from thence, considered all the codicils as forming one 
instrument. 

The next question is, whether parol evidence can be admitted. This 
is not a question of construction, but a question of evidence of the inten- 
tion of the testator. Where there is but one instrument, it is generally 
a question of construction ; but where there are two instruments, it is a 
question of evidence as to the operation of the latter. Here, all that is 
attempted to be proved by the plaintiffs is that it is to be presumed the 
testator meant, when he made the latter codicil, that the former should 
no longer have any force ; but this is only a presumption, and, of course, 
repellable by evidence, it is not what the civilians call presumptio jurist 
but presumptio hominis* In Bibb v. Thomas^ 2 Blackstone's Kep. 1045. 
evidence was admitted that the will was fraudently preserved. So the 
presumption of revocation of a will arising from subsequent acts, as in 
the case of a marriage, is repelled by parol evidence. Brady v. Cubitt^ 
Dougl. 30. where L.egg v. Legg^ 1 L. Raym. 441. and Lake v. Lake^ 
1 Wils. 313. were cited; in Campbel v. Lord Radnor , the evidence was 
not only admitted, but decided the cause ; in Debeze v. Mann, (ante^ 
165. 519.) parol evidence was admitted, to prove that a sum of money 
advanced on marriage was not a performance of a legacy. The parol 
evidence, here, is first, that the testator had, or understood he had, an 
encrease of fortune, between the making the first and second codicil ; 

(o) It has lately been i-eported. 1 Cox, Ca. Ch. IG3. 

B b 2 and 
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1789. [*] affid that he expressed, at the time of making the second, an inten- 

^^■y ■■ / tion t)f -encpeasing the provision for his wife. 
CooTK 2. With respect to the residue, there is no doubt the intent was, that 

^m*/| ^e Dean should be a trustee fo the real uses o£ the will. 
^^^ 3. As to tlve 3000/. legacy, which has lapsed, it must be laid out in 

[ *526 ] land to ^le uses. The rev^ation of the residue, could not revoke the 
legacy -of 2000/., Reaijf v. Hopper, Rolls, Mich. 1785. 

Mrl AUopney General^ Mr. Maddocks, and Mr. BraggCf resisted the 
reading the parol evidence. 

In the case of a suit brought by the next of kin against the executor, 
the executor may read evidence of the declarations of tlie testator, then 
the next of kin may read evidence ; but the executor has the election 
to rest the case on the construction of tlie will, or on the evidence of 
declarations. Here the legatee produces two instruments, each contain- 
ing a legacy to him ; tlie executor may read evidence, because it is in 
support of his legal title : but it has n^er been decided that the legatee 
'could road evidence in support of his equitable title. The general rule 
is, that nothing can be read to explJEiin Che written will, and the case of 
the executor is an exception to that rule : but the exception has gone 
no further. Where there is an ambiguitas latenSf parol evidence has 
been always admitted,, as to demonstrate the person when doubtful : so, 
in the case of satisfaction, to show that the mference is wrong. But if 
the defendants mean to lay it down as a rule of law, that wherever lega- 
cies are given in two instruments, they are to be doubled, it would be to 
read evidence to support a rule at law. The circumstances of the party 
are not properly the subject of parol evidence : it was thought dangerooi 
to admit it in Fonnereau v. Poyntx, (vol. i. p. 472.) |t is, still more 
*tlangerous to admit declarations of the partY> as parties sometimes wish 
to ^ceive those about them. Although such declarations were admitted 
in die Duke v. the Duchess of RMand, 2 Wms. 215. yet they were 
refused in the case ofBroton v. Sekoi^n, Forrest. 240. 
[ *527 ] [*] Lord Chancellor said — When it is laid down that the evidence is 

admissible on one side, it must be so on the other : it cannot be admissi- 
ble for the executor, and not admissible against him. The question 
whether, by giving two legacies, the testator did not intend the legatee 
"* to take both, is a question of presumption, donee probelur in contrarium, 

and will let in all sorts of evidenced Where the presumption ansei 
from the construction of words simply, qud words, no evidence can be 
admitted. 

The parol evidence was read, but did, not prove the points to which it 
was adduced. 

Mr. Lioyd, for Eyre Cootc, the residuary legatee in the will. — The 
Question is, whether, by the codicil, the testator meant to, substitute the 
rather for the son.- 

The words only give a special, not a general, residue : it is not suffi- 
cient to pass all sorts of property, though it will carry ready money, 
mortgages, &c. it will not comprehend money in the public funds, chs^ 
tels real, coaches, carriages, &c. Gilb. £q. Kep. 200. 

Mr. Attorney General in reply-— The case of Hooley v. Hatton* 
though supposed so to do, does not lay it down as a rule, that a legacy 
in the codicil, to the same person who has one in the will, must be accu- 
mulative. The case did not require any such rule, the words there 
were " I add this codicil to my will." In Ridges v. Morrison (4), the 
testator had his will before him, and there was the strongest presumption 
that he meant to give the legatee two legacies. In Foy v. H<ms(5) 

(4) jtntea, 1 vol. 388^ quod vUe* 

(5) 1 Cox, C». Cb. 165. 

*- theft 
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there was very strong intrinsic evidence : the legacies to Simpson and 1789. 
Knotols there were in the will ; but there is no doctrine, any wncre laid *^ _ \ ■_ ^ 
down, that the mere circumstance of the legacies being on diiferent , Coots 
papers will make them accumulative ; here they are in two papers, which> againu 
are both codicils. With respect to an increase of fortune, the fact does Boto. 
not appear. That he did not destroy the former codicil, does not prove 
that he did not mean the latter to be in the place of it. 

The next question is upon the residuary clause. This has been con-- 
tended to be, 1st, a trust, 2d, a special residue. As to the first, it can 
hardly be serious. As a special residue, the case [*] cited seems as if [* 528 3 
it was of particular things ; but money is a general term, and a residuary 
legacy means, ex vi termini^ every thmg that is left after the will is per- 
formed. 

Lord Chancellor. — If the rule be that whenever two legacies are in 
different instruments, they must be accumulative, and na presumption 
can be admitted to prevent the accumulation, then it must be so in this 
case ; but if the rule be that it shall be open to circumstances to shotOf that 
the latter xoas meant onl^ as a repetition^ then I think this is that case. (6) 
— I do not say this fsom. small circumstances in the case, but from the 
repetition of all the legacies, and principally from the repetition of the 
residuary clause^ and from them, I think that if there can be a case 
where one instrument can be held to be only a repetition of another, this 
is the case. — I have hitherto onderstood the result of the cases to be, 
that, prima Jaciet both instruments speak [distinctly] for themselves, but 
that the probable inference that the testator naeant two legacies may be 
repelled by circumstances. (7) — There is a great variety of opinions in 
the books. Even in the case of only one instrument, it has been held 
that slight circumstances, as a cause giv^ for the second gift, will make 
it accumulative* The bent of my present opinion is, that this is a repe- 
tition ; if noty that there never can be a case where a second instrument 
can be otherwise than accumulative. 

This cause came on for judgment, 9th February^ 1789, when 
Lord Chancellory spoke to the fbllowing eflEect, — There is but one 
point in this cause, and that will be a short one* Sir Eyre Coote, by his 
will, had disposed of several real estates and of his personal estate. 
— Afterwards, going to India, he made a codicil to his will, dated 
9th Oc^o^^, 1780, beginning with the words " This is a codicil to- the 
will, Sfc" by this codicil he ratified his will and gave a legacy to his wife 
of 10,000/. he gave several other legacies, and made his brother, the Dean, 
of Kilfenora, residuary legatee. He afterwards went to a different ptff t of 
India, and there made another codicil in December, 1780, in the same 
words with the former, and the residuary legacy the same : it contained 
only one alteration, the legacy to Miss Monkton, — It is insisted, by the 
legatees, that these are duplicated legacies; on the other hand, it is 
argued that the second codicil is a mere repetition. — All the cases were 
gone through, in argument, from the [*] civil, the canon, and our own r #529 1 
*law. I do not repeat them because I refer entirely to the argument of 
Mr. Justice Aston, in Hooley v. Hatton, (ante, vol. i. 590. n.) [" who 
** went through the doctrine of them all wiui a particularity, method, and 
** sufficiency, seldom to be met with ; and from tliat argument, I take it 
** was the result (8),"] that when the same legacy is given in a will 
ahd a codicili the Court generally, takes it as laccumulatwe, (9)] but 

that 

(6) See the first note to this case. 

(7) See the last note to this case. 

(8) From Mr. Cox's MS. note of the Lord Chanceilor^s judgment. 

(9) That there, was the moti mtUeriai mistake in the former editions, seemingly by mis- 
print, at this place, where the words '* one Ugncy" were inserted instead of the contrary, 
m iBbtm, is moti tuidefUf ftota the cue referred to, and Biiga v. i/bniwfi^ whciein it is 

Bb3 cited; 
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1789. ^^^^ ^^c Court has not considered the presumption as very strong, but 
«-_ ^ , -» slight circumstances have been held to control it. Where it is evtdent 

CooTK the testator meant to* repeat the legacies they are not duplicated. 

oiiuintt. I think here the testator meant to leave but one codicil, and only to add 

^^'>' the legacy to Miss Monkion, It would be extraordinary he should 
repeat exactly the same legacies to persons standing in so different de- 
grees of relationship to him as the several legatees, and that the residuary 
clause should be exactly the same in both. The last codicil, therefore, 
alone ought to stand. • 

Decree for the plaintiff. 



cited ; as well as from the other authorities referred to in the first note to this case. Lord 
Thurlow admits the rule at above, even in the preceding jtage. 



[a C. 2 Cox. p^^^gQjj against The Bank of England. iFeb. 8, 9, & 10.] 

Beouert^f^ ¥N this case, Lt/cy PoHer, by will gave stock to Pearson for life, 
rtbdt to exeai' remainder to Maiy White ; and made Pearson executor. Pearson 

ifor for life, re- having bouffht Mary White's remainder, a conveyance was made to him 

mainder to of the remionder in the stock, and Pearson and Mary White joined in 

M. W. the ex- an application to the Bank, to transfer the whole into Pearson's name, 

hou^ht'lil' W * *^"^ ^ power of attorney was procured and filled up for the same purpose, 

rermionary in! '^^^ Bank refused to make the transfer, and, upon bill filed, the Court 

terest, and the decreed the Bank to suffer the transfer to be made. The Question tlien 

Bank refusing was whether the Bank should have costs. — Lord Chancellor took time 

to allow a trans- iq consider of it, and this day ordered the Bank to be paid their costs. 

fcr, the Court "^ *^ 

fer to^bc'mad *" O Notwithstanding three similar decisions, at different periods, succeeding the prin- 

1. . . ^ cipal case, all which are dted in the last of them (jiusten v. BanJc of Engiand, 8 Yes. 52S. 

X^ ^^7 5 524, &c.) it may now be very questionable whether the Bank would, at this time, be 

" ^'thebank'' '^^owed their costs on such a resistance: for Lord Eidon determined, in 1809, after 

16*^ TJ V mature consideration of all the cases, that the Bank of England are not to be considered 

ar costs, ( ; ^ mistees, or to involve themselves in trusts ; and that if they would be liable at law, they 

have no equity to resist a fi^ir demand for a transfer. See in Lunn v. The Bank of Engf and, 

15 Ves. 569, Sec. 581. 583. Lord Thurlow hiro&elf, in the Baftk of England v. Mofat, 

pott* 3 voL 259.. and Lord Lcughborovgh in the Bank of England v. Parsons, 5 Ves. 6fi5. 

determined to the same efl'ect in the case vf a residue; in which la^ the Bank wos 

ordered to poy tlie costs. But the Bunk of England v. Lunn (uln supra^) and Lord Efdan\ 

reasoning tliere, apply with equal force to specific bequests. See particularly 15 Ves. 

581. 



[VideS.C. Hanbury against Hanbury. [Znl6. 10.] 

onUa, 352. 376. 

^j~^ (Reg. Lib. 1788. A. fol. 388.) 

The former de- A PETITION of re-hearing having been presented by the defendant 
cree, in Uiis /x j^,j^^ ^^/^^ 352.) it Stood for this day. In the mean wJiile a crosi 
oSTcr^bill b^^^ ^^ ^^^^ ^y '^^® defendante in the original [♦] cause, against the 
insisting that' plaintiffs tlierein, praying, amon^ other things, that Henrietta and Frances 
the portion by Hanbury, the plaintiffs in the original bill, miglit be compelled to deliver 
the settlement up the bond, from John Hanbury to Tracy and Dagge^ to be cancelled, 
^^ ■^^^^'y-and that, upon payment on behalf of the plaintit^of so much of the 
^wd with*" 20C0/., as remained due to Henrietta and Frances upon a deduction of 
^^^g^ the payments of 400/. a-year, made by the plaintiff to them, the personal 

r * 530 1 representatives o^ the surviving trustee in the settlement might convey 
the term for the benefit of the plaintiffs.— For this purpose, the cross 

bill 
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bill stated the settlement of 1734, and the other facts stated in the 1789. 
original bill, but charged that the bond was delivered to Dagge, to be ^ , - ^ ,_ ^ 
kept as the friend to John Hanbury^ until Hetirietta- and Frances should Hamburt 
attain their ages of twenty-one, and execute releases of their other against 
fortunes/ it also stated an examination put in by John Hanbury^ in the Han»u»t. 
catise^ ^ which it appeared that Capel Hanbufy s personal estate was to 
a great amount, and that some agreement was come to with respect to 
the allowances to Henrietta and Frances, in which John Hanbury 
declined making the allowances in the terms of the bond, but, being 
liclined that they should have allowances, he came to a resolution to 
allow Henrietta 20(V. a-year, and Frances 100/. a-year, and to let the 
allowance commence from 7th December, 1766, (being one year from 
the death of Capel Hanburt/,) and he paid, about SthJune, to Henrietta 
soot, for a-year and half's allowance, to the 7th of. that month, and to 
Jane Hanhury (the mother) 150/. for one year and half's allowance for 
Frances, and from that time paid the allowances irv.those sums, and at 
those times, aod not under the bond^ till his death ; tbat^ since his deaths 
the plamtiff had paid 400/. a-year, under an agreement that it should be 
without prejudice to .the question in the cause. It. further stated the 
CQpy of the bond delivered to Henrietta^ and the suit^ thereupon com- 
menced, and that, since, the original bond' had. boen founa, among 
Daggers papen, and delivered up to the defendants : it, therefore, charged 
that the same was not deliverea to Dagge absolutely, but as an escrow 
to be delivered to< Henrietta and Frances, upon their executing releases, 
and that the same never was delivered, but was founds together with 
another bond, for securing to Jane, the wife of Capel Hanbury, SOOk 
per amu in lieu of dower, which had nevei* been acted upon, he paying 
the 300/. a-year, on the 7th June, and 7th December, and not, under the 
bond, upon the 25th March, [•] and 25th September^ in eaclv year. It [ *531 ] 
further stated several applicatioBs, conversations, and letters, in which 
Henrietta and Frances represented their fortunes as being 10,000/. each, 
or 20,000/; between them, and that the same were their whole fortunes, 
andi nevcF, during the life of John Hanbury, expressed a right to any 
further sums, and that John made the payment of 200/. — 100/. and 
300/. per ann. not as being bound tlicrcto by the bonds, but as allow- 
ances made by himself, which was expres6ed>in the receipts given for such 
allowances, nor did Henrietta or Frances, during his life, ever claim 
the 20,000/. each. — The defendants, plaintiff in the original cause, 
contended by their answer to the cross bill, that the 20,00C-/. for which 
John Hanbury gave the bond, was only in satisfaction of the fortunes 
which they claimed under the will of Capel Hanbury, and not withia 
view to their releasing any other claims, and that the payment of 400/* 
was considered as payment of interest on 10,000/, part of the 20,000/. 
secured by the bond, and that no release of their claims was even 
tendered to them, admitting they should have refused to execute such 
release. 

Mr. Solicitor General, for the defendants in the original, plaintiffs in 
the cross bill, stated the decree in 1788, and the grounds ol the cross 
bill. The defence on the former hearing was that the bond was a satis&c- 
tion for the settled fortunes, and that was the first question there made ; 
the second was, whether the 20,000/. should be raised before an account 
was taken of the personal estate of Capd Hanbury, hst. With respect 
to the question of satisfaction : this is very different from any of the cases 
in the books. The iortxmeB of Henrietta and Frances consistefd of 2000/., 
3000/. and 5000/. The question is, whether the bond is a satisfaction 
for any thing more than the legacies. John Hanbury settled with his 
mother, and received the balance of the personal estate of his father, 

B b 4 and, 
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and, during his life-time, paid the interest of the lOfiOOl* according td 
the bond. 

Lord Chancellor directed the other side to go on. 

Mr. Mansfieldy Mr. HoUist and Mr. Richards for plaintiflb in the < 
bill, defendants in the original -bill, stated the will by which 4000lL 
to be Henrietta's whole fortune, and the several codicils thereto^ 
the language of the bond, by which the sums secured wece to be 
sidered as the portions of Uie daughters, and [♦] allowancea^lbr their 
maintenance, and, therefore, must be taken as a satisfaction of the fonner 
portion by the settlement. Such seems to have been the opinion cith 
family. Henrietta came of age in 1770, Frances in 1780, yet the Id 
was not filed till 1788. No reason is given for that acquiescence on liie 
part of the plaintiffs in the original bill. On the other hand, it seenn to 
have been understood by John Hanbury that the bond was not exectled 
absolutely, but on condition that the plaintifis gave up their other cbimL 
It would have been veiy improper on the part of the trustees, to take 
such a bond from John Hanburyy and leave Uie other claim outstaudung. 
The manner in which the bond was found, shsws it was not to be given 
out, but upon such an event : it was found with another bond to secure 
the mother 300/. on the release of her jointure, which, never being re* 
leased, that bond was never delivered out. It is manifest this was to be 
kept bv Dagge for the same purposes, and the ladies never having gives 
up their claims, the bond was never to be delivered ont. There is sone- 
thing in the forming of the bond which shows that John recollected the 
claims ; for the second sum ot 10,000/. was not to be paid till the death 
of the mother, when the 3000/. and 50001. would have fallen in : it is 
therefore, apparent he meant to be a purchaser of their claims. It is 
impossible to find a case in the books precisely the same as this, but, 
in Its general principles, this Court leans against double portions. Oa 
the former argument, it was said> this could not be a satisfaction, be- 
cause the portion comes from difierent funds, but in fact it comes from 
the same estate, and tlie 2000/. though not a personal debt of Capd^Sj is 
as much satisfied as the other claim, besides that argument does not 
apply to the SOOO/. and 5000/. which are, in fact, charges on CapeTB estate. 
The single question, in all the cases, is what the party meant, who gave 
the portion. By the will it appears, Capel only meant to give 20,000/. 
The bond shows Johns idea was that it would tall on his estate, not tlie 
personal estate of his father. It is highly improbable that he could in- 
tend to give them the bond, and remam liable to the other claims. Hts 
examination shows he knew very little of the state of his father's afiairs, 
for he thought tlie personal estate amounted to 16 or 17,000/. whereas 
it turns out grossly defective. Then, the conduct of the ladies speaks 
their opinion, their never making the claim during the life of «/oAii, their 
acquiescence, their declarations that their fortunes were 20,000/. [•] their 
receiving the allowances in a different manner from that prescribed bj 
the bond, all show their claims satisfied. 

Lord Chancellor. — This case lies in a narrow compass (here his Lord- 
ship stated it. ) As to the 4000/. which Henrietta was to have under the 
will, being her whole fortune, an observation was made on tliat subject; 
but there is an end to that observation, as she was, at the time, entitled 
to more. — The third codicil revoked the two former, it gave 20,000/. to 
the daughters ; it was contended that this codicil was a satisfaction of 
the sum given by the settlement. These portions are consistent^ betng 
for the benefit of the child ; in considering these wills, it is impossible to 
apply the doctrine of satisfaction in discharge of any of them. None of 
them can be considered as the ultimate provision intended by the testa- 
tor to be made for his daughters. Then, with respect to tlie subsequent 

traniK- 
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transactions, Henrietta filed her bill for her fortune; the 5000?. then was 
alone in demand. John Hanbury, by his answer, insisted upon the doc- 
trine of satisfaction, the question then remained undecided ; before any 
further proceeding in that suit, the bond was executed by John, — I lay 
no great stress upon John*s examination, as it is not material. It is said 
that bond must be considered as gratuitous, I tliink it impossible to say, 
now, whether it was so or not. The sisters accepted of half their for- 
tunes after the death of the mother, but it does not appear that they 
were to come out of the fund that would then fall in. From the time of 
executing the bond, WQl. a^year was paid for the maintenance of one 
child» 100/. a*year for the maintenance of the other: an allowance must 
have been paid them before the date of the bond, therefore the^aynient 
i» referrable to that, nothing is more clear than that referred to the will 
and codicils only. If the bond was intended as a satisfaction, the roost 
natural step would have been for John to have taken a release of those 
claims, and a release from the trustees in the settlement, but it is clear 
it had no reference but to the will and codicils. I think the former de- 
cree right, and it miist stand. A cross bill is filed to have the bond 
delivered up, but no fraud or circumvention is proved in obtaining of it* 
Two points are made, first, upon tlie receipts given for the allowances, 
but I do not place much reliance on the receipts. The two letters 
(expressing then- fortunes to be 10,00tf. each) are stronger, but they are 
not sufficient. 2dly, It is contended that the ladies have forborne appli- 
cations for the [*] proportions, but it is not very natural to call their 
forbearance a non-claim. Timidity, natural to their sex, and a kindness 
to their brother, might prevent them from the demand ; besides, they 
have stated in their answer that it was unpleasant to them to make the 
demand ; that tlic brotlicr was in bad health, and did not like to hear any 
thing on the subject ; that besides he had agreed to a mortgage in order 
to pay o£r the claims. I am of opinion that the provisions in the cross 
bill have not been substantiated, therefore that it must be dismissed with 
costs. 
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HoDSDEM against Lloyd. 



Lloyd agaifist Hodsden. 



(1) 



A woman, b^ 
about to 
entefs 



f^A THERINE Culver, widow, (as surviving sister of Elizabeth Shaffer, ing ■bo 
"^ widow, deceased) was seised in fee, in reversion of an estate, in the P"!"^' 
parish of Tatsfiddy in the county of Surrey, and also of certain premises I^t*wi2Ae 
in iVcsterham, in Kent^ (which last were of the nature of Gavelkind) future huaband 
subject to an estate tail in the premises, in Richard Staple^ and also to (without seal or 
a term, created by indenture of 2d January, 175*, to secure annuities, stamp) by whidi 
payable to Sarah Dixie and other persons. On the 23d August, 1758, J^i^hJ!^^* 
a marriage being in contemplation between Catherine Culver and James mr^^or^ 
Hibbins, M.D. an agreement between them, in writing, was entered *|ii^ with power 

to the wire to 
dispose by will made after the marriage. She then immediately makes a will, by whidi she gives lie( property 
to the intended husband, absolutely, and afterwaids (on the same day) she marries— 4he articles, resting in 
iigreement, give the husband an equitable estate for life : but the will is reroked (not being proteeted by 
the power) by the subsequent marriage. 



(I) There is no entry in Reg. Lib. of the original cause The 
with costs. (Reg. Lib. 178S. A. fol 2ia b.) 



bill was diimisaed 
into 
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into, but without stamp or seal, as follows, " Whereas a marriage is 
shortly intended to be consummated, between James Hibbins^ of London^ 
doctor in physic, and Catherine Culver^ o£ the parish of Romford^ in the 
county of Essex^ widow, who is entitled to a considerable fortune, con- 
sisting of ready money, outstanding debts, stock in the funds, leasdiold 
and freehold houses, estates in London, in the counties of Middlaex, 
Essex, Sfc» ; also plate, china, .linen and jewels. It is therefore agreed 
between them as follows, viz, that the said Catherine Cuher^s fortune 
shall be settled, or remain, to their Joint use for his life, or the life of the 
longest liver, and if she shall survive the said James Hihbins, the whole 
fortune, together with her plate, linen, china and jewels, to be settled to 
her own use, and that if the said Catherine Culver shall happen to die 
[•] 6rst, then the aforesaid fortune to be at her own disposal, and bodi 
parties do agree that proper settlement deeds to the efiect tod purport 
above mentioned, shall be prepared between them, when the same csa 
be conveniently got ready. A duplicate of this agreement was signed 
by Hihbins, but whether the original was signed by Catherine Cmheri 
was matter of question. On the same day, and also previous to die 
marriage, Catherine Culver made and published her will, duly altesfeed 
to pass real estates ; and after certain usual introductions, auMmg die 
rest, '* as to her worldly estate and effects," she gave several lesadei, 
and then came the following bequest ; " I give unto James HibSmSt of 
London, doctor in physic, ray intended and dearly beloved husband, tlM 
whole interest of all my fortune, during the term of his natural lift^" 
after which followed several legacies and devises, and, among tbe res^ 
several houses and farms at Hammersjnith, in London, in the counties of 
Surrey and Kent, to Dr. Hihbins, and after several other legacsies; shs 
concluded with ** as to the rest and residue of my estate and effects, I 
give and bequeath the same unto the said James Hibbins^ whom I fike- 
wise make, nominate, constitute, and appoint sole executor of this mj 
last will and testament." And upon tne same day, but after the above 
transactions, the testatrix intermarried with the said James Hihbins. 

In February, 1759, Catherine Hihbins died without altering or revok- 
ing her will, whereupon Dr. Hihbins proved the same in the ecclesiasti- 
caT court, and entered upon, and possessed himself of, the real and per- 
sonal property of his' late wife. On the 9th of October, 1768, Stable 
died without issue, by which the estate-tail determined, and Dr. HMms 
entered upon the premises comprised in the deed of 1754, claiming to 
be entitled, subject to the annuity to Sarah Dixie, the only surviviM 
annuitant, and continued in possession during his life ; and bv his wiO 
7 May, 1774>, gave to James Lloyd, the plaintiff in the cross bill, all Ui 
freehold estates situate in the city of London, the coUnty of Kent, the 
county of Middlesex, and the county of Surrey, for life ; with remainder 
to such children as he might leave in tail-general, with several remaindeis 
over to some of the defendants. 

James Hibbins, died October, 1777» and James Lloyd, entered i^oa 
the real estate, and paid the annuity till the death of Sarah Dixie, is 
1786, upon which event the term ceased. 

[*] The original bill was filed by Richard Hodsden, the general heir> 
at-law of Catherine Culver, and Thomas Hodsden, his younger brother^ 
who, with him, were heirs in Gavelkind, against lAoyd and other partieii 
who had been in the receipt of the rents and profits of the estates is 
question, praying an account of the rents and profits of the estaten, coo* 
prised in the indenture of 1754, come to the hands of James Htikm, 
and of the rents and profits received since his decease, come to the 
hands of the defendants, and that what should appear to have been fo 
received, subject to just allowances, and te the payments of the subeiit- 
ing annuities might be made good out of the assets of Jamu Hihbinst 
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come to the hands of the defendant as surviving executor, and for the 
production of the title deeds. 

The defendants filed a cross bill against the plainti£&, in the original 
bill, praying that the wills of Gat/ierine Culver and James Hibbins might 
be declarea to be well proved, and the plaintiiF's title to the real estate 
of the testator James Hibbins^ might be declared, and that he might be 
quieted in the possession thereof. 

The defendants Richard and Thomas Hodsden, by their answer dis- 
puted the execution of Catherine Culver s will, and submitted that, if 
sbe did execute such will, her subsequent marriage was a revocation 
thereof, and claimed the real estates of Catherine Culver^ Richard claim- 
ing the estate at TatsfieU, as general heir, and, together, with Thomas^ 
the estate at fVesterhani, as heirs in Gavelkind. 

The cause came on in Michaelmas Term, 1787» when the original bill 
Being defective in point of parties ; that cause stood over for want of 
parties, but the Court proceeded on the cross cause. 
• Mr. Attorney General, (Arden,) and Mr. Mansfield, for the plaintiffs 
in the cross bill. 

. The plaintiff's claims arise under the devise of the residue in Mrs. 
Culver's will to Dr. Hibbins, and the 'whole question arises upon the 
power reserved to Mrs. Culver, to dispose of her property, and her exe- 
cotioti of that power. The execution of the deed, by which the power is 
r^ery^d IS proved by proving the hand-writing of the witnesses ; and that 
of Catherine Culver [^] herself, by comparison with other writings, and 
the question then is, whether the will is a good execution of the power, 
or it IS revoked by the subsequent marriage in equity, as it woula be at 
law. Nothing is clearer, at law, than that a woman making a will, even 
of personal estate, and marrying afterwards, the marriage is a revocation - 
of the will. Forse v. Hambley, 4 Co. 60. In that case it seems to have 
been a doubt whether, if the wife survived the husband^ the will would 
not revive, but not to have been doubted that it was a revocation if she 
died covert. But tlie question, hercy is, whether, in a court of equity, 
a woman may not stipulate, that she shall have a power, either before or 
after her marriage, to dispose of her own property, and whether this is 
not the case of such a stipulation. If the stipulation was that she should 
have a power to dispose, before her marriage, of her property, certainly 
such a stipulation would be good (2), and wherever a married woman has 
(nich a power reserved to her, by deed before her marriage, she is con- 
sidered in this court as being in the same state with respect to her pro- 
|)erty, as if she was still a single woman. 3 Atkyns, 709, in Heane v. 
GreenbanL But it will be contended, that the power reserved meant 
that a disposition made after marriage, should prevail, and it certainly 
was intended in this restrained sense: but the gentlemen will then con- 
tend that it could not give efficacy to any act done before the marriage ; 
whereas, under the agreement, it must give efficacy to any act after, or 
in contemplation of, or connected with, the marriage. In this case the 
will alludes to the marriage she was just about to contract, and was 
made with an express intent to execute the power she had just reserved 
by the contract ; it was intended to operate in case she married. It is 
not necessary here to contend, that if a woman who had made a will 
before, and not in contemplation of, her marriage, should obtain the 
husband's consent, bv such a contract as this, and make a will, that it 
would make that will good. But, here the husband agrees that she 
shall dispose by a future act, and she 'does dispose by a subsequent act,' 
done in contemplation of the marriage, it will be difficult to contend that 

(2; See in the thike of MaHbortfu^H ▼. Lord Godolphin, 2 Ves. 6\, &C., and Southby 
■ " ' ^«^. ifticf. 612, &c 
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1789. such a power is not executed by a will so circumstanced, or that k 
^ _jr ^ _' could be rsvokedy by the very act that was meant to give it validity, the 
HonsDJBif marriage. The only question seems to be, whether the agreement did. 
^gainH not ^o to any act to be done either before or after marriage. If it £d, 
Lloto. \^ seems clear such a power would be good. In fVrigkt v. IxHrd Cadogm, 
6 Brown's Pit. Cases, 156; an agreement before marriage was bdd suE- 
cient to support the subsequent disposition. 
[ *5SS ] [*] Mr. Scott and Mr. Khtgy for the defendants. — The question i^ 

whether sufficient has been done in this case to bar the heir-at-law of lii 
legal right to the estate. No idea that Mn. Culver entertained on tk 
subject of these instruments can operate the least in the discusaiso d 
the question. If she had executed a will in the presence of In 
witnesses only, it might as well be argued, her intention was to disinhmt 
the heir, ana, therefore, the intention should take place. Tliere m 
three questions arise in the cause. 1st, Whether the articles were eter 
executed by Mrs. Culver ? 2d, What is the meaning of them ? Sd, If 
they were executed, and the meaning of them is plain, what is the cfct 
of them? 1st, The evidence for the plauidff is in the conamon £9011, wd 
therefore, if it stood uncontradicted, would be sufficient, but the evideace 
on the other side is very strong, to show that Mrs. Cuher neTer, in &!, 
signed the articles. The will, itself, affords strong ground for the soip 
* cion, as the estate is given to Doctor Hibbhu^ whether the maniHi. 

took effect or not. It has been suggested not to be necessary, thatai 
should sign the articles as Doctor Hibbins signed them, but surely Ait 
will not do to defeat her heir, for which purpose it must be her set; 
there must be -something tantamount to an equitable conveyance finu 
the wife. 2d, What is the meaning of the articles ? It is not oontenU 
that the will is a part of the articles, they must on the cootrary be tafai 
as perfectly distinct instruments : this appears from Sparrauf ▼• tfsrf* 
castle, 3 Atk. 798. If it had been argued that, being on the same dif, 
they should be taken as one transaction, they must admit that, if m 
marriage did not take effect, the husband could not take under die wiL 
But they contend that the intent of the contract was not n^erely that ak 
should be ajeme sole after the marriage, but that she should be ujmt 
sole before the marriage, in this particular situation, that her will smbU 
not be subject to be revoked by the marriage, as it is in every odiff 
case. It it necessary to lind very express terms in order to cause 10 
remarkable a presumption. This intention was to extend her domioioD 
over her property, but she defeated this by executing the will before the 
marriage, she certainly meant that Doctor Hibbins should be benefittdl 
on the idea that she was certainly to be married, but she never thouglit 
that she was executing her power : this appears ft>om the will itsdf, ftr 
the settlement gives him an estate for life, and the will does the isae 
thing, which would be supposing that she did the same thing twice over. 
[ *5S9 ] 3d. Supposing however, [*] her intent to be perfectly clear, and thst it 
had been expressed in the agreement that the marriage should not 
revoke the will, could this prejudice the heir-at-law ? The parties codd 
not contract in such a manner as to defeat the-operation of law, by whicb 
the marriage is a revocation. This follows from the principles laid dovs 
in Hearle v. Greenbank, they could no more contract that the marris£e 
should not revoke the will, than that an infant should make a wfll. Is 
Wright V. Lord Cadogan, it was settled that, ifR^eme covert dies before 
actual conveyance, yet her agreement sliall be siuicient to bar her heir* 
at-law, but there must be something equivalent to a settlement. Lord 
Camden carried this further in Rippon v. Hardy, Mick. 1769. (S) Bot, 
in those cases, the parties contracted to do what the law would pennit 

(3) S. C. Jiippott ▼. JDowdmdt AmUcr, 364. 

than 
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them to do ; but it would be very difficult to support an express con* 1789. 
tract, that a marriage should not revoke a will. ^ _' 

With respect to the estate Doctor Hibbitu took, we contend, he took Hodsdkn 
only an estate for life, an^ nothing arises from tiie general charge of a^ainti 
debts on the estate, for that charge was paramount the will. Wilkinson Llotd. 
r. Marcam^ Cro. Car. 449. Ibbetson v. BeckufUh, Forrest. 157. Kingt' 
wuin V. Kingsman, 2 Vem. 559. « 

Mr. Attorney General in reply. -— The first objection taken is, that the 
words are not sufficient to carry an estate in fee to Doctor Hibbins^ but, * 

wherever real estate is disposed of in the former part of the will, the gifl 
of the residue will carry a fee, although, if no real estate be disposed of, 
the word residue will only refer to thmgs of the same nature with those 
dinosed of before, as was determined bv the Lord Keeper, in Markant 
▼• Twisden^ 1 £a. Abr. 211.; but in Ridout v. Payne, 3 Atk. 486. it was 
held that rest ana residue carried a fee, and the same point was determined 
in Jackson v. Hogan^ 7 Bro. Pari. Cas. ^H.* even in the case of a 
description of an estate, as lyin^ and being in such a place. The Court 
of King's Bench have lately, in Holdfast^ ex dem. Canoj^ v. Marten^ 
(Dumf. and East, 411.) got over the objection of its bemg descriptive 
of the locality only, and have held it to describe tlie interest the party 
was to take. (4) 

Then as to the next point, in Wright v. Lord Cadogan^ it was held 
tliat articles executory will bind the heir as much as a conveyance 
executed, which Lord Hardxoicke, had doubted in Peacock, [*] v. Monk, r #540 1 
2 Vesey, 190., where the question was whether a mere agreement would 
operate as a conveyance, and 9, case is mentioned in the note, where 
liOrd Chief Justice WiUes had determined contrary. There is no dis- 
tinction in this Court, as to the power of a feme covert, whether the 
estate be a lesal or a trust-estate : articles will convey to her a power of 
di^Mwing of eitlier during her marriage, as if she were sole. It a feme 
covert have a separate estate, she may, with regard to that, sue alone; 
diis has been held upon a demurrer. The Court takes notice of her as 
of a fSsme sole, and, having a disposing mind, she may stipulate that, with 
reniect to such disposition, she shall be as if sole. The next question 
.will be whether the act done in this case be sufficient, and what is the 
eflfect of it. It b admitted the husband executed an agreemenf; that she 
ahbuld have a power of disposing. This is as effectual as if she had 
executed the agreement. He was the 'party to give the power. I pro- 
ceed to consider tl^e effect of the agreement, and whether, afler the 
execution of it, there is any rule of law or equity, tliat will make the 
marriage a revocation of the will. There is a case, in 7 Mod. 147., of 
Tai^ y. Raines, where a feme, by articles before marriage,. reserved a 
power to. dispose of a term. Before the marriage, she made a will, by 
.iriiich she gave the term to B,, she married and died. It was agreed by 
.the Court that this was not a will to be proved by the executor, but that 
it amounted to an appointment in eauity, and the way has been to grant 
iidministration to her nominee. This case was before it was settled that 
such a will could be proved, though it is now held that administration 
jhall be granted with the will annexed. If a will before marriage had 
been absolutely revoked by the marriage, the question in that case could 
not have arisen. But, independent of the case, there is no principle that 
9L will protected by such a power should be revoked by the marriage. 

(4) The word ** Eiiate'* ntUuraUtf signifies the hUereat rather ihan the subject See in 
.Bmrry ▼. Edgeuwrlh, 2 Pr W. 524. and the notes ( Ithett v.lfeMiwr, i Ves. 215. ; Good- 
wyn ▼. Goodwyn, ibid. 226.; Southby ▼. Sioruhouse^ 2 Ves. 611.614.; Pettiiwood v. 
Freicoit, 7 Ves. 541. ; Roe dem. ChUd v. fTright, 7 Eatt. 259. . 
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In the case of a man, the marriage alone is no revocation* It ftp 
held in Christopher v. Chriitopher^ m Shepherd v. Shepherd^ in the Pre- 
rogative Court, H. 10 Geo. 3. and in a late case of Brady v. CuhiU^'tk 
the King's Bench, (Dougl. 39. ) that there must be marriage and btith of 
a child. (5) Nor is there any better reason why a woman's will should be 
revoked by marriage alone, especially when she has made an ezpreii 
provision for the case. The reason given by Lord Coke^ is because the 
has no longer a disposing power, but that is confined to the case of her 
dying under coverture, and does not decide the case of her will revitii^ 
[*] after the death of the husband. The ecclesiastical court only hol£ 
her incapable during the marriage, but, if she has a po^ei* reserved, ihe 
may execute that power whether sole or married. The acts of woumi 
are different from those of infants, the latter being under a nstinl 
inability, but there is no disability in a woman acting under a power to 
dispose. Her act is considered as a will, for though it has, rormerlj, 
been doubted whether it would operate with respect to lands, withoat 
being attested by three witnesses, it has of late been held that it mait 
be so attested, and, in Casson v. Dade^ (antet vol. i. p. 99.) it was held 
that, although the power did not require the will to be attested by dv 
witnesses, that it was necessary it should be so, to bring it widiin tfae 
statute. But Mr. Scott ar^es that, although in the present case^ the 
will was made expressly m contemplation of the marriage ; yet it ii 
revoked by it. — The Court cannot be bound to give such a constmctiei 
to an act reciting the marriage, and contracting that, notwithstsodi^i 
it, she shall contmue, in this respect, a 'feme sole. This is the tApf^ 
tion apparent upon the face of the two instruments, and there is noUnBg 
in the law to prevent their taking effect. 

Lord Chancellor. — I confess I never thought this a very diffcik 
point, but I have heard a great deal of argument upon it : Suppose two 
years before her marriage, she had made a will, and at the time of dK 
marriage she was possessed of real and personal estate ; the first quettioa 
would be as to the rights of the husband. He would be seised of her 
real estates, would have a right to sue her actions, and to take her per- 
sonal estate, and no doubt would arise upon her having, or not haniig> 
made a will. Then consider the question, upon the articles, nA 
respect to the husband, he is to part with his rights in favour of her 
future acts, not on her past will. It must be beyond any intent of hii 
that it should refer back to her former acts. If that point be given upt 
is this will such an instrument as the articles were intended to give effect 
to? The will is contrary to the contract. If the parties had nerer 
married, the will would have had an immediate effect on some part of her 
property. The husband must have claimed under the will, not under 
the power. But the case comes so nearly to that of Taylor v. Ramtt 
that it becomes necessary to examine what was there decided. If the 
marriage is in this case a revocation, I look upon it as such, eadem rs- 
tione^ Uiat a feoffment would be so, on account of the change of the 
estate. 

[*] The cross cause stood over, till the original cause should be 
brought to a hearing. 

In the mean time an ejectment was brought by Richard Hodsden^ ooe 
of the plaintiffs in the original cause, to try the title to the premises in 
Surrey y on three demises, the first on the 10th of October ^ 1768, the dsj 
after the death of StrnfAe the tenant in tail ; the second on the 16th AV 
vemhery 1777» soon after the death of Dr. Hibbins ; the third on the 



(5) See the doctrine on this subject much discussed, and well considered in the E^H 
of Ikhester's case, 7 Ves. 348, &c. 
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12tli Nffoember^ 'I787, after the death of the last annuitant Sarah Dixie, 1789. 
when the term of 99 years determined. The cause being tried at Guild' v ly/ 
jTord, before Lord Lougkiorougky the jury found a special verdict, stat- Hodsdbn • 
log the before mentioned facts, and the Court of King's Bench, upon ngamst 
the special verdict being argued there, in Michaelmas Term last, gave Lloth. 
judgment for the plaintiff upon the last demise. The arguments of 
counsel and the opinions of the judges, are reported at large by Messrs. 
Durnford and East, vol. 2. p. 684. 

The cause stood for judgment, in this Court, on tlie eleventh of 
of February* 

Lord Chancellor, — This bill is filed for an account of the rents and 
profits of the estates of Catherine Culver, come to the hands of James 
HiUinSf or, since his decease, to the hands of the defendants. The case 
upon which the bill is filed is this. The plaintiflb Richard and Thomas 
Hodsden, claim, the one as heir general, and, together, as customary 
heirs of Catherine Culver, certain estates comprised in the indenture of 
1754, and others not comprised therein, which were settled in strict 
settlement on the family of Staple, and to pay several annuities, the sur- 
plus rents and profits to be paid to Elizabeth Schqffer, and Catherine 
Cuher. The family of Staple was existing at the time of the subsequent 
transactions. 

(His Lordsbqp then stated the agreement, previous to the marriage of 
CiMerine Culver with Dr. Hibbins; the will, the marriage, and death 
of Catherine Culver; the will and death of Dr. Hibbins; and the death 
of Sarah Dixie, the last annuitant,) and proceeded to this effect. 

The bill prays an account of the rents and profits of all the estates, 
from the aeath of Catherine Culver, and for the possession of the ^ 

estates. 

[*] There are two questions in the cause, — the first, what is the effect [ *543 ] 
of the articles, purporting a settlement of the whole fund to Catherine 
Cuhfir, and her husband, and the survivor of them, upon her real estates ; 
no aidual conveyance having been made, pursuant to the terms of that 
settlement. — llie second, as to the effect of the will. This would have 
been a mere ejectment bill, if it had stood on any other terms than the 
commencement of the plaintiff's title depending upon the prior question, 
what equitable interest Dr. Hibbins took by means of the agreement and 
will. But where the commencement of a legal title depends upon a 
thing in trust, it is no objection, when a bill is brought here for the 
recovery of the estate, that it is a legal estate ; because it belongs to a 
court of equity to decide, when that trust determines, and to dispose of 
the point between the parties. Considering it in this light, tlie terms of 
the agreement are these ; where Catherine Culver recites her property 
to be real and personal, and agrees that her whole fortune, so described, 
should belong to the longest Rver ; by virtue of this agreement, tliough 
there was no actual conveyance, the heir will hold that estate, subject to 
the life interest therein of Dr. Hibbins, and consequently, not as present 
possessor, but as seised of the legal interest in the estate for Dr. Hibbins. 
I think, under these circumstances, the plaintifis are entitled to the 
account, only from the time of Dr. Hibbins*s death, who being the 
equitable tenant for life, was entitled to the rents and profits during his 
lite; but when he devised the estate to the Lloyds, and they took 
possession of that estate in consequence of that devise, his devise, for 
want of a proper title to those estates, was void, and therefore, the Lloyds 
must account as to that estate. The question, in the court of King's 
Bench, turned upon the effects of Catherine Culverts will. Much argu- 
ment was used upon that point, but a few positions will dispose of that 
argument ; first, a feme covert may make a will of every thing which she 

is 
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1789. is entitled to in autre droit, but nothing will pass but by a pure right of 
^ fi V ■ ^ representation to the former owner, to whom »he was executrix ; for if 

^ HomDiN the property is reduced into possession, from that moment it becomes 
'hgaifut ^Q property of the husband, and cannot pass by the will ; ahe may also 
^^^ make a will of chattels real^ and chases in action not reduced into posses- 
sion, but if the husband does not assent to the proof of that will, it will 
be void, and cannot be proved. If he does so consent, either by matter ex 
post facto the death oi the wife, or by previous contract, that consent 
[ *544 ] intities the executor to claim [*] those things which would be the hus- 
band's as administrator. In the one case, tne executor takes by legal 
inference, in the other by ibvour of the agreement made in consideratioQ 
of the marriage. I think this distinction of ^e cases explains a variety 
of the dicta, where it is said, that the executor of the wife, when she hsi 
a power to make a will takes by her special appointment. With regaid 
to chattels both real and personal, the husband by contract anterior to 
the marriage resting only m agreement, could authorise her to make a 
will : but in order to enable her to make a will of real astate, he msKL 
part with the leeal estate to trustees ; for by agreement, whilst re8liB| 
m agreement only, he cannot bind the heir, but can only bind himstf, 
and the legal estate ought to be conveyed by legal cdnveyancee. This 

^ is a will made before the marriage, and as to that point, it ia extremely 

clear that no will made by a feme covert can bina, after the marriage^ 
because it is contrary to the nature of the instrument which most be 
ambulatory during the life of the testatrix ; and as, by marriagfis, she 
disables herself from making any other will, the instrument ceases to be 
of that sort, and must be void. It was argued iii an old case. Forte ▼• 
Hambley, 4 Co. 60., that, if this rule was so, it would apply to cases of 
msanity, but the judges were of opinion, that it had no su<^ applicatioa, 
as the difference was great between a cjisability by the act of the 
party, and by the act of God. It has been argued that there was a con- 
tract, here, to enable her to make the will, and that the will, thoogk 
made antecedent to the marriage, was well made under the power, but it 
appears that it was not, nor could be so, because the power to make a 
will ajier marriaee, could not be held a power to make a will antecedent 
to it. If she had died before the marriage, it would have operated not 
in consequence of the power, but as a will itself: and, therefore, I think 
the case stands properlj^ upon the marriage articles, and tliat the plaintiff 
is not intitled to any thing during the life of the husband, but only since 
his death ; and the account must be from that time, of the renu and 
profits of the estates of which the wife died possessed. 
But his Lordship gave no costs. (5) 

(5) It appears, homwier, on th* contrary, that the crott HU wat dknuMttd with 
R.L. 
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Slocombe against Glubb. ; 

William SlI^combb, Samuel Walkby, Edward Bowcher, Johh 
Warren Glubb, the Younger, and Thomas Slocombe Glubb, 
Infants, by the said William Slocombe, Samuel Walkey, and 
Edward Bowcher, their next Friends. ... Plaintiff. 

loHK Warren Glubb, and Jemima his Wife, John Glubb, Simon 
Richards, and Ann his Wife, and Joseph Bullen. Defendants. Lincoin*sInn 

Hail, 84th Ftb. 

(Reg. Lib. 1788. B. fol. 679. b.) 1789. 

D ILL filed by the trustees in the marriage settlement of the defendants, A nude inlkiit 
•"-^ John Warren Glubb, and Jemima his wife, late Jemima Slocombe, «n«TiM "* a- 
»ad John Warren Glubb, the younger, and Thomas Slocombe Glubb, their ^^^ female, 
chfldren, against the defendant, John Warren Glubb, and Jemima his ^n^{^^ 
wife, and others, praying, inter al,, that the several covenants in the said nants that her 
marriage settlement might be performed, and the defendants do all acts estate shall be 
necessary for ratifying and confirming the same, and assigning the estates, wttled to cer- 
3^e. intended to be thereby conveyed, and particularly, wat John Warren ^ ^a^^^ ^ 
Glmib, and Jemima his wife might be decreed to suffer a recovery of her QOY«iaS^ m 
moiety of the manor of Wexford, and that all estates to which the defend- 
rats, John Warren Glubb and Jemima his wife, or either of them in right 
of the said Jemima, had become entitled to since the marriage, parti- 
cdlarly the estates devised by the will of Elizabeth Bobbeth, ought be con- 
lireyM according to the covenants in the settlement. 

The bill stated that by indentures of five parts, dated SOth October, 
178S) between the defendant, Jemima Glubb, (then Jemima Slocombe) 
of the first part ; the defendant, John Warren Glubb, of the second 
part ; the defendant, John Glubb, father of the defendant, John Warren 
Glubb, of the third part; Elizabeth Bobbeth, (grand-mother of the defen- 
dant Jemima) of the fourth part ; and the trustees, William Slocombe, 
Samuel Walkeif, and Edward Bowcher, of the fifth part ; reciting the 
title of the said Jemima, as devisee of Thomas Slocombe, her brother, 
ieceased, and as one of the co-heiresses, with her sister Ann Richards, [ ^546 ] 
of certain lands which were subject to mortgages therein [*] men- 
tioned, and further reciting, that a marriage was agreed on between the 
defendants, John Wan en Glubb and Jemima Glubb, and the birth of the 
plaintiff, John Warren Glubb, the younger, the said defendant, Jemima, 
with the privity of the said defendant, John Warren Glubb, conveyed all 
her freehold messuages in Bislwps Lydeardy West Baeborough, and 
Crotoecome, and elsewhere, in the county of Somerset, to tne trustees, to 
hold the same (after the solemnization of the marriage) for the term of 
the natural life of the said defendant, Jemima, to receive the rents, &c. 
and pay the same to the defendant, Jemima, or as she should direct not- 
witlistanding her coverture, to her separate use, remainder to the use of 
defendant John Warren Glubb the younger, and his assigns, (in case he 
should survive his wife) for life, remainder to the same trustees, to pre- 
lerve^ contingent remainders, remainder to the use of said male child 
tiaptised, John Warren (meaning said plaintiff, John Warren Glubb, 
luoior,) or of such other cnild or children of the said marriage, for such 
estate and interest, and charged with |he payment of such sum and sums 

(I) See ttie case of Dttmford ▼. Lanet antea, I toI. 106./ &c. with the Editor's notes 
ma references; HHUams V. fFiUknut anieth I voL l$2i See also Carvthers v. Caru- 
hen, pott, 4 vol. 500, Ac. 
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of money, unto any or either of such other child or diildren of said 
intended marriage, or the said male child^ (meaning plaintifT^ John Warren 
Glubbf junior,) at such time or times, and by such shares and proportions, 
and in such manner and form as the said defendant, Jemima Slocombft 
notwithstanding her intended coverture, and whether covert or sole, bj 
any deed or deeds, or instrument, in writing under her hand and seal, 
or by iier last will and testament should appoint, and, in default thereof, 
then to the use and behoof of said male child, Sfc. (meaning plaintiffi 
John Warren Glubb^ junior,) or such other child, S^c and charged with 
such sums, ^c. as the defendant John Warren Glubbj (surviving his wife) 
should appoint, and in default thereof, to the plaintiff, John Warren Glubh, 
junior, and also every otlier the child or children of said intended 
marriage, lawfully to bQ begotten, equally between them, share and share 
alike, as tenants in common^ and the heirs of the body and bodies of said 
male child, <fjrc. (meaning the plaintiffy John Warren G/ttM, junior,) and, in 
default o£ such issue, to such uses as the defendant, Jemima ^ whether 
covert or sole, by deed or will should appoint, remainder to her in fee. 
She also assigned leasehold estates to the trustees for the like uses, with 
a proviso for the payment or transfer of the mortgages upon the premises, 
and assigned certain personal property, to which she was entitled, to the 
trustees, to the like uses. The defendants, John Warren Glubb and 
Jemima Slocombe, then entered into several covenants to the trustees, 
£ ^547 3 ^^^ ^^ should be [*] lawful to tlie trustees to receive the sums of money 
therein assigned, subject to the trusts, and that they tlie defendants, 
John Warren Glubb and Jemima Slocombef would not receive or take the 
same, and tliat they would do all further acts for assuring the freehold 
and leasehold premises, and monies, unto the plaintifis, the trustees, and 
ibr giving to tliem letters of attorney, or powers to receive the said 
monies, to, for, and upon the uses and trusts therein before declared, by 
fine and recovery, or otherwise, as should be required; and the defendant 
Jemima, covenanted with the trustees, that she would, by proper con- 
veyances, grant, assign, convey, settle, surrender, and assure unto the 
trustees, their heirs, executors, administrators, and assigns, all such otbtf 
the freehold and leasehold premises, and copyhold or customary estates, 
goods, chattels, Sfc, whereto the said defendant, John Warren Glubb, and 
Jemima Slocombe, or either of them, in her right, should become seised 
or possessed of, or entitled to, at any time during the said intended 
coverture, under or by virtue of any settlement, deed, will, gift, bequest, 
limitation, direction, appointment, purchase, descent, custom, letters ot* 
administration, statute of distribution, or otherwise however, immediately 
after the said defendants, John Warren Glubb and Jemima Slocoti^ 
should so become seised or possessed thereof, or entitled thereto, Sfc. to 
the same uses and trusts as therein before were expressed: and reciting 
that said defendants Jemima and An?i Richards, her sister, as copr- 
ceners, stood seised of the manor or lordship of Vexford, com. Somerui, 
(subject to the life estate of Elizabeth Bobbeih) as tenants in tail. Eliza- 
beth Bobbeth, John Warren Glubb, and Jemima Slocombe, (with the 
privity of John Warren Glubb,) severally covenanted with the trustees, 
that in case the marriage took effect, then within one month after said 
defendant, John Warren Glubb, should arrive at the age of twenty-one 
years, the said Elizabeth Bobbeth, and the defendants, John Warrm 
Glubb and Jemima Slocombe, (in case of the death of Elizabeth Bobbetk) 
should suffer a recovery of the said defendant, Jemima Slocombe's moiety 
of said manor of Vexford, to the use of said Elizabeth Bobbeth, for lift, 
with remainder to the same uses as were therein before declared (in 
which convevances, certain provisoes were to be contained.) And the 
%9XdJohn Glubb, the father^ covenanted with the. trustees, that, incase 
the said marriage should be had, he would, within six months after hii 
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8on should attain the age of twenty-one years, pay them 1000/. upon tlie 
trast, aforesaid, with proviso that if defendant John Warren Glubby who 
was then an infant unaer the [• j age of twenty-one years, should, within 
one calendar month after he should attain his age of twenty-one, or as 
soon after as coiild be, ratify and confirm all and singular the clauses, 
Sfc, therein contained, that tne same might be of such full force as if the 
said defendant, John Warren Glubb, had been of age at the time of the 
execution thereof, and should join with said Elizabeth Bobbethy and 
defendant, Jemima Slocombe, only (in case of the death of aaid Elizabeth 
Bobbeth) in suffering a recovery of said Jemima's moiety, of the said 
manor o£ Vexford, and in every respect keep his covenant therein before 
contained for that purpose, and give such further assurance to the trus- 
tees as should be required for settling the premises therein conveyed^ 
then the covenant or John Glubb was to be void. And the said John 
Glubb became bound in a bond to the trustees, in a penalty of 2000/. for 
performance of said covenant. 

The marriage was afterwards had between the said defendants, John 
Warren Glubb and Jemima (the said defendant, t/oAn Warren Glubb ^ being, 
then under the age of twenty-one years,) and John Warren Glubb attained 
his age of twenty-one years on the 19th August^ 1785. The plaintiff 
Thomas Slocombe Glubb is the only issue of the marriage. 

Elizabeth Bobbeth died 28th December^ 17845, and by her will, dated 
2S|th December, 1781, gave all the customary lands, parcel of the manor 
of TauTiton Dean, com. Somerset, to her grand-daughter, the defendant, 
Ann Richards, then Ann Slocombe, and the defendant, Jemima, their 
heirs and assigns, as tenants in common, and not as joint-tenants, and made 
them executrixes and residuary-legatees of her said will, which will was 
proved by the defendant Ann, the wife of the defendant Simon Richards, 
and the defendant Jemima, the wife of John Warren Glubb ; and the 
bin further stated, that the defendants John Warren Glubb and Jemima 
his wife, have, in the right of the said Jemima, become entitled to, and 
received, divers legacies and sums of money, estates and effects, besides 
the money, &c. before mentioned, and which ought to be settled accord* 
ingto the covenant in the said indenture of settlement. 

The defendants, John Warren Glubb and Jemima his wife, by their 
answer admitted the settlement, the death of Elizabeth Bobbeth, and 
that they had become entitled to considerable real and personal property, 
in right of Jemima, since the settlement, but insisted that John Warren 
Glubb, being a minor at the time of executing [*] the settlement, they 
are not bound thereby, and the trustees are not entitled to have the cove- 
nants performed, and, particularly, with respect to the customary estate 
devised by\Elizabeth Bobbeth, the defendant, John Warren Glubb, insisted, 
that the same lay within the manor of Taunton Dean, and, by the cus- 
tom of this manor, the husband of any woman tenant of the manor, 
making the usual entries, and paying the customary fine, becomes abso- 
lutely seised of the inheritance ; and that he had made the proper entries, 
' and paid the fine, and had contracted- for the sale thereof, with Joseph 
Bulten, a defendant in the cause, and had received 10/. of him, and was 
entitled to receive the remainder of the purchase-money, which, he in- 
sisted, ought not to be paid to the trustees, to the uses of the settle- 
ment. 

The question before the Court was, whether the defendant,. «/o^n 
Warren Glubb, being an infant at the time of the execution of the 
indentures, was bound by them. 

Mr. Solicitor General^ and Mr. Mitjbrd, for the plaintiffs. — As fai' as. 
John Wffrren Glubb claims any thing under this settlement, he is bonnic^- 
^ to carry llie same into execution. If he refuses so to do, he cannot, take 
any thing under the limitation, the foundation of the claim being his 

■ C c 2 agreement. 
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1789. agreement, if he will not perform the contract, it will be a tetdemeat 
^ — \ t_' without him. Admitting the doctrine of election to apply to a deed, 
Slocoxu what he would take (a life-estate) the wife and children will take at a 
a/fama compensation for what they lose by his non-performance of his contract 
QiMn* But we contend that he is absolutely bound. All the estate was the 
property of the wife, who was of age, and contracted for a valuable con- 
sideration ; the husband is, therefore, bound when of age, to perform her 
contract. In Durn/brd v. Lane, (ante, voL i. p. 106.) though the wife 
was under age at the time of the settlement, the husband, who was adult, 
was held bound in conscience not to suffer her to break her covenants- 
Contracts for valuable consideration are very extensive in their applica- 
tion. This contract extends to all the children of the marriage, Mn. 
Bobbeth and Jemima Slocombe are bound by their covenant. If Mn. 
Sobbeth had taken a second husband, he would have been bound bj 
her contract, and would have been liable in an action brought by tlie 
trustees, much more John Warren Glubb, who is a party. There are 
many cases where an infant is bound by a contract he has entered into: 
as, in all cases where he has advantage by means of the contract, as, if 
C ^550] the eldest son promise his father to [**] give the younger son lOtf. if 
the father will desist from making i^ settlement, which he intended, oa 
the younger son, by which means, the father desists from the aettlemeat, 
though the eldest son was an infant, he shall be compelled to pay the 
lOtf. S Com. Dig. tit Chancery. S R. 5. So in Scott v. Haughtouy 2 Vero. 
560. Kingston v. Elliott^ 2 Bulst 69. For this reason, it was held ia 
Hervey v. AMey^ 3 Atk. 607., that the female infant was bound by tlie 
settlement to the extent of her personal estate, because the settlement 
was for her benefit, as otherwise the whole personal estate would go to 
the husband. And in Drury v. Druryi^)^ (Earl of ^tidb v. Ihwj^ 
6 Bro. Pari. Cas. 570.) the settlement was held to bind both the personsl 
and real estate. It would be extraordinary if the law should hold the 
party of proper age to contract marriage, not of sufBcient age to enter 
the contract in the settlement. Therefore with respect to a female infant, 
it has been held binding, Cannel v. Buckle, S Wms. 242. Lucy v. Moor, 
5 Brown. P. C. 514. Jordan v. Sharpe, 2 £q. Ca. Abr. 101. But the 
case of an infant male marrying an aUult feme, is stronger than those, 
and, in the present case, he takes abetter interest by the settlement than 
he would by law, for, though, in case he survived her, he might be 
entitled to tne estate for life by the courtesy, he takes an ej^preu estate 
for life by the settlement. 

Mr. Mansfiddt for the defendants. — The defendants rest their case 
on the ground of the infancy of the husband, and I deny that the Coart 
can judge for the infant, whether the contract is beneficial for him, in 
toto. The infant, himself, must be the sole judge of that, when he is of 
a competent age. It seems a late period, in the law of England, to be 
considering, as a general point, whether an infant can be Dound by a 
contract made on marriage, and no case has been y^t determined to thi» 
extent Drury v. Drury (2), does, certainly, go so &r as to decide that 
an infant may, by a contract on marriage, bar herself of a rig^t to be 
acquired by Uiat marriage, namely, that of dower, but that case does not 
determine that an infant female could bind her own property; and, as to 
a male infant, there is not a dictum, even to that effect. The case in 
Omym^ti Vigestf only shows that a gift on condition shall not take effi^ 
unless the condition be complied with, Scott v. Houghton in 2 Von. is 
no more; Cannel v. Buohle, contains no decisipn on the pointi it is 

(4 Vide & C. 9 fidsiiVCa. Lord Norik, 39. &c. with the ootek 5 Bra. P. C 49t 
flptSSO aditlopu JSiptr Loid SfdonC. 18 Vet. 276^ rr7, with. the Editov't aot9,4aitaa' 
^▼01.10^ 
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• 
merely a case put in argument; Lucy v. Moore ^ 3 Brown's Park. Ca. is 1789. 
a mere argument, and no [^] decision ; nor is there any to be found in ^ ^bi ^ ■■ ^ ' 
any of the cases cited. Drury t. Druryy turned on the true construe- Slocoxis 
don of the statute of jointures, which has made no exception of infants ; agohut 
or, rather, it turned upon an analogy to that statute, which was thought r ♦^J' -i 
proper to be adopted. If there hm been any such law existing, as that ^ ^^* J 
now contended for by the plaintiffs^ it is surprising it should not be found 
among the law relating- to guardians, and yet no such distinction is to be 
found between marriage contracts and contracts of any other nature. It 
is then said, on the part of the plaintiffs, that the husband must be Ground 
to the extent of the beneBt taken by him under the settlement ; as to 
the leasehold and the money, he would have them absolutely, if no settle- 
ment had existed, and the only difference is, that he takes the freehold 
for life, whether tenant by the courtesy or not. 

Mr. Solicitor General^ in reply, ~ observed, that the husband certwnly 
had in fact received a beneBt n*om this settlement, for the grandmother 
who was a party to it, had evidently left a moiety of her real and perso- 
nal property to her granddaughter, the wife, upon a full expectation thai 
it would be settled. He mentioned 9 Mod. 35. and 13 Viner, 537* 

Lord Chancellor, — If a woman before marriage, conveys her property,, 
and agrees to settle her general expectations, when they shall fall in, and 
this be done without any fraud upon the intended husband, such an 
agreement must be executed, and the husband, when of age, must answer 
her contract. I think, therefore, that in this case, it is not necessary to 
discuss the other qiiestion, horc Jar the infant husband could be bound by 
his own contract : for / go upon the covenant of the vaife, voho was adult. 
And the husband*t covenant operates no more than to show his concur« 
rence, and to take away every imputation of fraud from the transaction. 



[♦] HosKi jf8 against Feathebstone. [ •552 ] 

(Reg. Lib. 1788. A. fol. 193. b.) Lmcoln*$ Tfm 

HaU,Feb.2S. 

"DILL by the patroness, the ordinary, bishop of the diocese and church* Injunction 
*-*-^ wardens (2) of the living of Oxted, against the widow of the late gnmted to lUy 

incumbent. ^f^^dS^ 

The bill stated the plaintiff *8 right of batronage and prissentation of ^^^^ J^^j^ * 
the rectory, vacant by the death (tf Ulrick Featherstone^ otherwise Fea* guitofthepa- 
iherstonehaughi the late rector, that the rectory consists of a dwelling- troncM during 
house, and glebe lands, with trees for ornament and use, and, that since ^^acmicj. (l) 
the death ofher late husband, the defendant had committed, and suffered, 
great waste in the premises, and threatened to commit further waste, 
and prayed an injunction to restrain her from cutting timber, grubbii^ 
up the under-woods, plowing the meadow lands, pulling down buildings, 
or committing, or suffering, other waste. 

At the last Seal, (the 23d inst.) Mr. Sdwyn, moved for the usual in- 
junction; which Lord ChdnceUor refused, holding thtft the fee-simple 
was in abeyance, and that, consequently, the plaintiff had no title io sup- 
port the injunction. 

n) See 1 Bot. & PulL Rep. C. P. 1 15. in note on Bradley v. Stracheyt wtuch is S. P. 

(S; Hie bill appears in R. L. as merely on the part of the patroness ; but a ootem- 
porary note^of Lord CoiehesLer agrees with the aboie statement, with th« additional ob- 
servation, that the churchwardens were the sequestrators, ahhoush ne^ so staled in the 
bsH. 
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1789. Mr. Selwyn this day repeated his motion, insisting that the right of 

^ mm ^ ill / patronage was a sufficient ground for that purpose. He observed that 

HosKiMs the other parties, namely, the diocesan, orainary, and church wardens, 

against (m\\o were sequestrators) were made co-plaintifis (3) ; but that, indepen- 

FxATHBKSTOMi. Jjgjj^ ^£ ^^y Jnterest they might have jomtly, (for the sequestrators had 

not, according to Bunbury, 64. any interest,) the plaintin, as patronen, 

had a sufficient right, and Lord Hardxjoicke, had in the case of Bradley v. 

Strachyy (4) Barnard, 399. 2 Atk. 217. (Strachy v. Francis,) granted the 

like injunction upon a bill filed by the patron. He also cited 2 Roll. 

^ Abr. 813., to show that a writ o^ prohibition would lie. [Knight f. 

' Moselyy Ambl. 176. S. P. with Bradley v. Strachy and Rd, Li/ord*$ case, 

1 1 Rep. 46, b. 49, b. and Hoburt, 36. pi. 41 .] 

The application was made upon the usual affidavit. 

Mr. Finch opposed the motion, contending that the right of patronage 

did not convey any title whatsoever to the patron, in respect of the par- 

[ *553 ] sonage, or its appendages, as glebe lands, ^c. [* j That, in this Court, 
where a party applied for an injunction, it was absolutely, necessanr, 
previously, to establish a title to the premises in question ; that tte 
patron could not show such a title, having nothing more than a right of 
patronage, the fee-simple being in abeyance during the vacancy, accord- 
ing to Littleton's position : 1 Inst. 342. b. That no writ could be fbimd 
in Fitz. Nat. Br. or any of the old law books, which gave a remedj 
against waste during the vacancy ; and, as to its being alleged thit 
there is no remedy but by coming into a court of equity, it might be 
answered, that as soon as the vacancy was supplied, the incumbent, after 
institution and induction, became completely entitled to the freehold of 
the church and its appendages, and might, either in the spiritual court, 
by suing for dilapidations in respect of the spoliation of the parsonage, 
or by special action upon the case as to waste on the glebe lands, re- 
cover damages against the legal representative: for he admitted that is 
this case the Mridow had no title. — As to the authorities, they were 
founded upon the idea of a writ of prohibition against the rector, and upon 
the statute, ne rector prostemat arbores in ccemeterio, and Lord. Hari- 
toickey with much reluctance, granted relief in analogy to those writs: 
but, in case of a vacancy, no writ whatever could ue, the fee-simple 
being in abeyance. — The other plaintifi set up no right by the bill. (5) 
Lord Chancellor declined giving any opinion till Monday, when be 
granted the injunction. 

(3) See note (2) in preceding page. 

(4) The report of this case in Barnard is a very accurate one, and the dedsioo it a- 
pr^ly in point. Vide 1 Bos. & Puller, 115. note. 

(5) No other parties appear as plaintiffs id R. L.; but this must befirom tome 
in the entering clerk. 
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1789. 

AnoRNEY General, at the Relation of the Chaplains of the New 
Church at Tiverton, Com. Devon. - - Plaintifis. 

Bayjley and Others. ..... Defendants. 

(Reg. Lib, 1788. A. fol. 214.) ^J^^^'m^. 

m 
npHE information stated, that John Tristram^ seised in fee of certain The words ««if 
-■• estates called Cokesxvell and Hotvsjield, being parts of a tenement [[ ^® '^j'd^^ 
called Ashley, and possessed of other estates called Middlehilly and the «^Siout 
BushmentSy being other parts of the said tenement called Ashley , for a «u8ue*'ma7lM 
long term of years, made his will, dated 15th February^ 1724, and, af^er so controlled bj 
charging the same [*] with an annuity to Elizabeth Tdchery wife of Sa- the context of 
tmiel Tolcher, both since deceased, for her h*fe, cave and devised to trus- * ^^^SL. 
tees, their heirs and assigns for ever, so much of the said estates whereof ]^JJ^,.g„y^j^ 
he was seised in fee, and gave and bequeathed to them, their executors, der over will, 
Sfc* so much thereof, wherein he was possessed of a term of years, and in that cue, 
also bequeathed to them, thefr executors, Sfc. all his other goods and not be too 
chattels whatsoever, and made them executors, declaring the trust "«"<**• (^^ 
to be, that all such part of the tenement called Ashley^ called CokestoMt C ^554f } 
and Hotvsfieldy should bt^ enjoyed by his brother William Trislratn^ 
during the term of ninety-nine vears, if he should so long live, remainder 
to the first son of the said William Tristram, and the heirs of the body 
of such first son, remainder to the second, third, fourth, Sfc. and all and 
every other the sons of the said William Tristram, severally, succes- 
sively, and respectively, one after another in tail male, remainder to the 
daughter or daughters of the said William Tristram, and, in default of 
such issue, then by John Tolcher and Tristram Tolcher, and the respec- 
tive heirs of their bodies lawfully issuing, and, in default of such issue, 
then to be applied to the benefit of the new church and charity school of 
Tiverton aforesaid ; and as concerning those parts called Middlehill and 
the Bushments, whereof he was possessed of a long term of years, his 
will was, that his brother William Tristram should have the use, Sfc, 
thereof, for so many years of the term as should expire in his life-time ; 
and, after his decease, his will was, that his executors should permit all 
and every the child and children of said William Tristram, their executors, 
Sfc, respectively, to hold and enjoy the same for his and their proper use 
during the remainder of said term, in such manner as the said William 
Tristram should, by his will or deed in writing, Sfc, direct ; and for want 
of such appointment, then equally share and share alike, without any 
benetit of survivorship, but if it should happen that the said William Tris- 
tram should die without issue, in the lifc'time of the said John Tolcher and 
Tristram Tolcher, or either of them, then his will was, that the said John 
Tolcher and Tristram Tolcher, if they both survived the said William 
Tristram, dying without issue as aforesaid, should equally have the bene- 
^t and advantage thereof for so many years of the term as should expire 
in the life-time of the said John Tolcher and Tristram Tolcher, and if 
only one of them should happen to survive the said William Tristram, 
dying without issue, as aforesaid, or if both should happen to survive the 
said William Tristram so dying, without issue as aforesaid, and one of 
them should happen [*] to die before the other of them, leaving issue r #555 1 
behind him, then the testator's will was, that such survivor should have 
jbut one half of the benefit and profits of the said parcel and parcels of 

(1) SetXnight v. EiUs,po$iea, 570. 
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Ashley, called MiddlehilU and the Buthments^ and the other half part 
should go to be divided among all and every the child and childreivof 
him 80 dying, share and share alike, during so many yean of the term as 
should expire in the life-time of the survivor of th€^m the said John Tel- 
cher and Tristram Tolcher, and, if he so dyins, should leave no ils^e 
behind him, the testator's will was, that the bendt thereof should devolve 
upon the survivor, for so many years of the term as should expire in the 
life-time of such survivor, ana after the decease of the survivor of tbem 
the said John Tolcher and Tristram Tolcher^ (in case they or the survivor 
of them should survive the said fVilliam Tristram, dying without issue 
as aforesaid) the testator's will was, that all and every the child and 
children of the said John Tolcher and Tristram Tolcher, (thpugb one of 
them might or should happen to die before the said WilUam Tristram, 
dying without issue as aforesaid) and the executors, administrators, and 
assigns of such child and children should have the said MiddlekiU asd 
the Bnshments, share and share alike, for and during the remainder of 
the term, and in default of such issue, or i/* the said William Tristram 
should happen to survive^ and die toiihout issue, after the death of ttH 
John Tolcher and Tristram Tolcher, then the testator's will was, that 
Middlehill and the Bushments should co to, and be applied towards the 
benefit of Tiverton new church and charity school as aforesaid. JoAa 
Tristram died, 4th May, 1728, the executors proved the will, sod 
William Tristram entered into possession of MiddlehUl and the JBuA' 
ments, and continued so till his death, 11th Nov. 1777> when he died 
unmarried, and without issue. John Tolchef and Tristram Tolcher both 
died in the life-time of William Tristram, Tristram Tolcher without 
issue, and John Tolcher leaving issue one daughter, Mary^ late the wife 
of defendant Baylejj/. — The information stated, that the said WiUism 
Tristram, having died without issue as aforesaid, the premises, on hb 
death, became subject to the charitable bequest, for the benefit of Tir 
verton church and school. It further stated, that William Tristram, bv 
.his will, ISih. January, 1769, gave the premises called Middlehill and 
the Bushments to the defendant Govett, but that the defendant Bayley, 
pretending that his wife Mary had become entitled to tlie premises 
under the will o^ John Instram, as being the only child ofJohn Tolcker, 
had got into possession, [*] the information therefore prayed that [the 
charitable purposes of the said testator, with respect to the tenements, 
called Middlehill una the Bushments, might be carried into execution, 
and that the defendant might account for the rents, and] deliver up the 
premises for the benefit of the charity. 

The cause came on to be heard at the Rolls, 30th November, 1785* 
when his Honor, the late Master of the Rolls, was of opinion, upon the 
construction of the will, that the interest of the testator was not weO 
disposed of, thereby, in favour of the charity, and dismissed the infbmia* 
tion with costs. 

From this decree the charity appealed, and the appeal came on to be 
heard 7th December last. 

Mr. Solicitor General and Mr. Mitford, for the appellants. — This is a 
claim, by the charity, as becoming entitled upon the death of William 
Tristram without issue, surviving Uie Tolchers, against two defendants, 
the one the devisee of WiUiam Tristram ; the other the personal repit* 
sentative of Mrs. Bayley, who was the daughter of one of the Tdchers. 
His Hotior's doubt was, whether William Tristram took an absolute 
estate, and whether the remainder over to the Tolchers, was not too 
remote. His opinion . was, that it was impossible they should take. 
William took only a life estate, and the remainder over is at hb death, 
if hcf should then leave no issue living, (i. e. children,) not upon an iod^ 
finite failure of issue. The first limitation is to William^ to take for so 
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many yean as he should live, then to his child or childrenp.in such man-' 1789* 
iSer as he should appoint. This shows he was to take for life only, and 
that a child or children only wei^e to take: Wiltiam Tristram could not 
appoint to a grandson, or have given any interest to the issue of a child, 
much less is it an indefinite iaflure of issue, for he might have died leav- 
ing issue, though not issue within the terms of the will : but if William 
should die without issue, (that must be issue as aforesaid,) in the life of 
the TolcherSf then the lease was given to them for so many years as • 

should expire in their life-time, which, from what precedes it, must mean, 
if WiUiam should die without having had issue, or leaving no issue living 
at his death : — Then, with respect to the Tolchersy the oiild or children 
of John or Triitram Toicher were, expressly, to take at the death of 
John or Tristram, The word issue is explained by child or children. . 
So that the testator*s intention was, that the Tolchers should take only 
life estates, and their children should [*] take eo nomine, as children : [ ^557 J 
in default of such issue, or if William should survive, and die without 
issue, then to be applied to the uses of the charity. The question is, 
whether the words such issue, and issue in this passage must not receive 
the same construction as in the former, namely, children. The testator 
has given upon a double contingency. 1st, If WiU^m dies without 
children, living the Tolchers, then he gives to the Tctchers : if WilUam 
survives the Tolchers, and dies without children, to whom the testator 
had given eo nomine as children ; then he sives to the charity. Both 
these events havine happened, the ffifl to the charity is good. If this 
construction be right, and the word issue is to be construed children, none 
of the remainders are too remote. WiUiam taking only for life, his 
children took interests which were vested at their birth, subject to 
appointment, but not to be defeated, the testator meant if WiUiam had a 
cktld, that child should take absolutely. Then, with respect to the 
remainder to the charity, if neither of the Tolchers should survive, the 
leasehold was to go to the charity. This is not like the case of dying 
without issue, because it is controlled by the words such issue. In the 
ceneral case of a gifl to A., and,. if he shaJl die without issue, then to B., 
It is an indefinite dying without issue, but not where it has relation, as it 
has here, to the former disposition. So, if an estate be given to A., and 
the heirs male or his body, and if he die without issue, S^c. here the 
word issue^ will be contracted to issue male. If we consider the vulsar 
sense of dying without issue, it means without issue living at the 
death of the party to whom first given, or, perhaps, generally means a 
dying without having had issue, not as it is taken in a formedon, where, 
whenever the issue mils, the party is said to be dead without issue, for . 
this sense is never given in the case of personal estate. Forth v. Chap^ 
man, 1 Wms. 663. Here, the testator bad no idea of a general failure 
of issue, he meant the point of time at which the remainder was to take 
effect was to be at the death of WiUiam, and the gift to the charity being 
m mere substitution to the other gift, the same moment must be the time 
when the remainder to the charity was to take effect. 

Mr. Mansfield, in support of the decree. — The limitation over, in the 
present case, is too remote ; a gift to A., and, if he die without issue to 
3., the remainder must be too remote, unless there are words in the will 
to control the general sense of the words, if he shaU die without issue. 
^ere is nothing in this [^] will to require that the words should have a ^ ^Hii§ } 
different sense. Here the testator gives to his brother WiUiam for life, 
and if he should die without issue, then to the Tolchers equally, if he 
•urvives the Tolchers, and dies voithokt issue, then it is to go to the 
charity. I believe every man who, in making his will, uses these wordB^ 
ineans dying widiout leaving issue at the time of his deaths but that is 
not suficient} if there is noUblng to control the general words* in Forth 
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V. Chapman^ the words were leave no issue, which of necessity was con* 
trolled to the death of the party, but there is nothing here to control the 
meaning of the word issue to children. 

Anouier question may arise with respect to the claim of Mrs. Bayley; 
reading grammaticallv, the claim of the children of the Tolchersy depends 
on an event which has not happened, namely, William's dying in the 
life of the Tolchers : but there is a clear intention that the charity shall 
not take whilst there are children of the Tolchers. 

This appeal stood for Judgment, March 2d. 

Lord Chancellor. — If a man gives an estate in general to A*^ for life, 
and adds '^ but if he dies without issue, I then give it to B, ^., has no 
immediate gifl, but only a contingent interest upon AJs dying nrithont 
issue, and it would counteract the intention of the testator, if B. took it 
immediately upon the death of A.y therefore, ex necessitate reiy the true 
argument in both real and chattel interests, is that, in fact, these words 
operate to an enlargement of the estate /or life, for, otherwise, the isnie 
of A.y would not take at all, and B. would take the whole, and therefore, 
the necessary implication must take effect, (namely) that A. should hcve 
an estate, which must devolve upon his issue. Upon that ground, the 
Court has extended the estate beyond an estate tor life (2), and io s 
freehold interest has deemed it an estate-tail, and in chattel interests 
an absolute property (3) : but that arises from the necessity of the con- 
struction. 

In tliis case, afler an express estate for life to A., (so that he matt 
take as a purchaser,) the testator proceeds, (stating the limitations of tk 
will as before.) Here no such necessity arises from the words " djiog 
without issue,*' as the words are referable to dying without issue so mo- 
vided for. It is so well settled that no dispute could arise. If the id- 
chers had no interest, that they [*] could take, it woul4 go to the 
charity. In the events which have happened, this case results to the 
ordinary one I have stated, and the charity must have a decree. 

The decree at the Rolls reversed. 

(2) See also in JTnigkt v. Ellu, posten, 578., and Mr. Sandens note to Hodg$om^. 
Busiey, 2 Atk. 89. 

(3) See Lyon v. Mitchell, 1 MadcL Rep. 467, &c., and Britton ▼• Twning, 3 Mfli- 
vale, 176> &c. 



[S. C 2 Dick. 
664.] 

14lh, 25th, 
J<m.— 8th r«*. 
—[8th Nov.] 
1786, and 2d 
March, 1789. 

Flea of the 
statute of frauds 
toabiUfor 



Whitchurch against Bevis. 
(Reg. Lib. 1788. B. fol.4-27.) 



PLEA of the statute of frauds, to a bill for specific performance of an 
agreement to sell an house for an annuity. The bill stated the 
w u». .«'. followme facts, to show a part-performance, the agreement not havioc 
execution of been reduced into writing; particularly, that the attorney concerned 

• P«rol •g'*^ had received instructions, from both the plaintiff and defendant, to pre- 
iiient,forialeof '^ v^ 

lands, alleging ™ 

certain acts as a 

pg|it. j [^ fi ^ m ^nr ft. The plea averring that there was no agreement in writing, and supported by an i 

Iti ^ftf tig that such alleged acts did not amount to part-performance, allowed, on rt-argwHient after 
coonderalion. (1) 



(1) This plea had been overruled on the former occasion, after several dajs* 
ana was now allowed after the most mature consideration. Hie resolt, on Mm iatttr ^ 
cision, is held to be clearly right; see the doctrine and the cases in Beanes's Ek** 
Iteas, from page 171.; and as the acts suted in the bill were hdd not to am m ui tt* 
part-perfitrmance, there was no necessity for any avermont on that head m the plea of «4 
at by the answer. It seems, however, tlut if acts of part-perfomiaiicc are ehargidgmt 



IN THE Court of Chakceet. 559 

pare the conveyancesi and made a minute of the terms upon which the 1789. 
sale was to proceed, but, from the confidence . the parties had in each ^ u-^ l_* 
other, it was thought unnecessary to put the agreement in writing. The WBiscHUBoi 
altomey's minute was nearly this, ** Mr. Bevis agrees to convey the 4ffa£ut 
bouse, (describing it,) in consideration of a rent of 40/. per ann* : Mr. Brm, 
Whitchurch to take the stock at a fair appraisement," that the parties 
agreed to deliver the title deeds to Chubby the attorney, to prepare the 
deeds, and then to deliver them to one Maynard^ as a trustee for the 
purpose of securing the annuity. The bill further stated, as a part-per- 
formance, that the parties fixed upon a person, as appraiser, to value \ 
the stock, and that tne plaintiff haa, with the privity and consent of the I 
defendant, entered into articles with a third person (Webb) to grant him 
a lease of the premises for seven years, as soon as he should be in pos- 
session of the lease from the defendant. To this bill the defenaant 
pleaded the statute of frauds, both as to the discovery (2) and relief (3), 
but did not aver in his plea that there was no parol agreement. And 
his answer only went to the part-performance, and did not deny the parol 
agreement. 

This plea came on first to be argued, 14th January ^ 1786. 

Mr. Ambler and Mr. Ainge^ in support of the plea. *— By the statute 
of frauds all agreements are to be in writing, and signed by the party or 
his agent. If the minute. produced in court had been taken doitn mmi 
the instruction of tlie parties, still it would not be sufficient for the ptav 
pose, as it is not signed by [*] the parties, or any person authorised by f *560 1 
them. Hatokins y. HolmeSf 1 Wms., 770. Batodes v. Amhursty Pre. 
Ch. 402. As to the part-performance, the defendant denies the consent 
to tlie agreement, to underlet — and, at most, what is stated, only is, that 
the plaintiff^ should underlet if the purchase should be completeo. 

^lr. MadockSf for the plaintiff.— The bill proceeds upon a part-per- 
formance of the articles. The agreement is, that the annuity should 
commence on the 25th of Marcn, and the possession should then be 
delivered ; that the deed should be delivered to the attorney to prepare 
the conveyances. The bill states, as a part-performance, the delivery 
of the title deeds, according to the agreement, and that a person was 
employed to appraise the goods^ and these facts, the answer not being 
replied to, must be taken as true. 

Lord Chancellor^ — These facts only prove the existence of the agree- 
ment. A plea admits the bill to have equity, which a demurrer does not. 

Mr. Madocks, — The plea in this case cannot be good, for, if it was 
replied to, it would not put an end to the cause. The plea of no xoriiten 
agreement to a bill, only stating a parol agreement is not ad idem, and . 
cannot end the cause. 

Lord Chancellor, — The difference between a plea and a demurrer, as 
to this subject, is, that if they have not stated facts in their bill to main- 

ralfy in a bill there mutt be ati averment in genenU in the plea to the contrary as wdl as a 
general denial by antvfer, agreeably to the doctrine stated in the 2d edition of Lord Redes- 
dale's Treat, on Pleading, 212, 214. notwithstanding it is doubted and the sentence sup- 
pressed in the 3d edition. See Mr. Beames's Elem. Pkas, 172, 173, &c. et ibid, from 
p. 27. to 32., and the Editor's note to WhUbread ▼. Brockhurstt antea, I vol. 404. And 
see the general doctrine yet admitted to exist in the 3d edition of Lord Redesdale** 
-TVeatise, p. 241. and;MT Lord Eldon C, Moriton v. Tumour , 18 Ves. 182. 

(2) " As to any agreement not reduced into writing, and signed by the defendant, or 
<* aovne person thereunto by him lawfully authorised." R. L. 

(3) Insisting that neither he the defendant, nor any person by him lawfully authoriBed*, 
did -ever sign any contraa or agreement, in writing, for making or executing any sale or 
ronveyance to the plaintiff of Uie said messuage or tenement, or any part thereof, or any 
interest therein, or to any such effect, or to any memoralidum or note in writing of any 
suchlagreenlent. • R. L; - 

: tain 
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.1799. tain their part-performance, it should be a demurrer, although die ptae- 
tice has been to plead it. (4) 

Mr. AmUer.-^The course has been to plead the statute, and to dcay 
the facts charged as a part-performance. 

Lord Chancdhr. — When a court of equity said, that, if a parol agn^ 
ment came out, there should be a specific performance, they said it w» 
matter of honesty to carry it into execution. If I say that, upoo t 
parol agreement appearinff it shall be performed, I must say, I sbill 
. . compel the discovery wheuier there was a parol agreement or not. 

L *561 J [*2 Mr. AnMer. — Upon the face of this case, I deny that there a 
a part-performance. 

Xora ChancMor. — If it proceeds on the ground of part-performascc, 
the whole cause must turn upon it, and if the plea should be alloired, 
they must take issue upon it, or else admit the nets. 

Mr. ArnUer, — The common case of part performance, b the lajiag 
out of money on the premises ^5) : the merely delivering the deeds is m 
part-performance ; no more is the appointmg of an appraiser. Tka 
was held insufficient in the case oiWkUbread y.JVatnwrignt^ (aale, vsLi. 
p. 404.) It. must be something done as owner of the estate, and wUch 
the party would not have done had he not considered himself in tint 
light. (6) 

Lord Chancellor. «- 1 wish the case to stand over, in order that it nsj 
be argued upon the form of the plea itself. It is argued that, if theif 
has been an agreement which has been partly carri^ into executiosi 
there must be a decree for a specific performance. — I want to go iolo 
the <^uestion, as to the supporting of a plea by the answer. The mis ai 
to this matter seems very much confined. If the Court is of opinioa, 
that if part of the agreement is performed, that will take it out of tk 
statute. I cannot quite understand the rule. If the plea of the statnts 
is a total bar to tlie relief, and only a partial bar to the discovenr, it 
seems to be anomalous. (7) If the Court is right in the rule, that if'^anj 
agreement comes out it must be performed, I see no reason why tbae 
should not be a discovery, for the discovery is only an incident to the 
natural justice of performing the unwritten agreement. 

The plea stood over, but came on affain the 25th January, [I78fi.] 

Mr. AmbleTy in support of the plea. — This case now comes on 
aaain upon the plea, and the state of facts in support of it. Where t 
plea is to part of a bill, it takes up that part and pleads in bar to it, but 
if there are further facts stated in the bill, which would give the pUuntif 
a right to a relief, there must also be an answer. In the case of^ plead- 
ing a purchase for valuable consideration, you must by answer deny 
notice, because, though if there were nothing more in the case, the pnr- 
[ *568 3 ohase- would be a [*] good plea ; yet there is something bdiiad, becauie 
notice would afiect the defendant s conscience ; therefore be must deiy 
it. — So, in the case of a trust, if a defendant pleads that he is a pa^ 



(4) As courts of justice ought (o take notice of tke puUic statnle Unr of tko 
il ihould seem, thai it would be as oompeCent for the Court to decide tmek m 
4tmurrw, as well as on a i^. See kiL 568. Cases on the Ship Bcgietry 
hove been determined on demnrrer. BaUerd^ ▼. Sm^ 3 Madd. R^ 1 la 
. (5) See coiUrdf 1 Scho.Si htL 40, 

(6) Lord RedudaU C seems to have phned the doctrine on just and dear 
vben ho held, *' that nothing is to be oonaldciod as a part-petftirmanoe, wtncb doei ail 
** put the party into such a situation, as that it is a ftmud upon him if tho^isw— tbt 
«* net perfbimed." See in Omcm ▼. CMe, 1 Seho. h Ltinj, 41. 

(7) The wliok conftmon m iheae insiancta seems to hate ariass ftem Ifaa deiMi 
phasing irrt adopted in bills, instsad of introducing U «? ef ic s bj f a sci a l m i Pc al i s n fc • 
Wbsos so that o defcndaat i ppw i driven to the a s t ewl lj of iMl ow in g thtcsipM^ 
or flMhfaw his detace by plea incomplete. Sco Bfitf. Tkest. 199. mm, (S«d>) * 
JhMD. Etom. Pleas, 4. 175, Ac 

chaser 




IN THX Court of CHANccttr. fifft 

chaser for « valuable consideration* he must deny llhe trust. Sapposd a 17Sft* 
bill stated a mortgage, the defen^t may plead that he is a purchaser 
for a valuable consideration; but, he must deny the tmsl. 8o» in 
another case, where the bill suggests fraud, if the defendant, in tUsease^ 
pleads purchase for valusiile consideration, if the fraud be only charged 
generally, he may deny it so, but, if a particular fraud be allegec^ it 
must be particularly denied. Price v. Price^ 1 Vem. 185. The reason 
is, the plea or answer must do away every part of the bill, upon which 
the plamtiff could have a remedy. — ^ This is a plea to the discovery, as 
well as to the relief. The defendant is not, in this case, bound to dis- 
cover ; for, if you discover the agreement, it is, then, out of the statute, 
IVanley v. Satobridgef Exch. East. 4 Geo. 2. that was a plea of the 
statute, by an executor, to a bill for a diiscovery of a parol agreement. 
The Lora Chief Baron objected that it could not be pleaded to the 
discovery, but only to the relief. It was held it could not be pleaded to 
the part*performance. If, in our answer, we had admitted our consent 
to the lease to IFM, that would prevent the plea from applying to the 
dybcovery. In this case, the bill states an agreement within the statute. 
If, upon issue joined upon the plea, the fact was found against the plea* 
the party must be examined upon interrogatories. 

Lord Chancellor. — Suppose this plea to be allowed to the remedy, 
with the exception of the part-performance, then you would have a plea 
allowed because the agreement was not in writing, to a biU which aoea 
not state an agreement in writing, and which would put the equity on a 
difierent ground. 

Mr. Ambler. — Gunter v. Hahey (8). — Foxecraft v. Lister^ 2 Vem. 456. 
sho^, that the acts done here, are not sufficient to constitute a part 
performance. In Braiwnrooord v. EdwartU^ 2 Vesey, 24S., it is laid down 
that, if the plea, should turn out false in fiict, the party must be examined 
upon interrogatories, and then the plaintiff would have the full ben^t 
or the discovery. In Hawkins v. Holmes^ 1 Wras.'770., the alterations 
in the deed in the hand-writing of the defendant was not held to amount 
to signing. — What is the appointing a man to value the goods? Is that 
a part [*] perfomMU^ce ? In Foxeoraji v. Litter^ much more had been r 95^ ] 
done. Here nothing is done in consequence. In Whithread v. Waim^ 
xorightf your Lordship laid all these feets of part-performance out of the 
case. 

Lord Chancellor. — If the bill has not stated a part-performaace, It is 
an objection against the bill on an agreement not in writing. If the 
statute meant wat the agreement not being in writing shoula destroy 
the remedy, the part-performance would be immaterial. Bat the 
case here is, that of an agreement stated, and confessed not id be is^ 
writing. 

Mr. Madodu. — As to the cases where the agreement is not in wrictag, 
but acknowledged, and the court has decreed upon them, Baron Efre^ 
in a case in the exchequer I|itely (Et^ v. Ivison^ Trin. 1785,) said, he- 
would examine whether they were not cases where the statute had not 
been insisted upon ; for he doubted whether a performance could be de^ 
creed, although the agreement was confessed, if it was not in ^9) writing.. 
That was a case of part^performance, and, there being a plea of the 
statute, the plaintiff insisted, that though, the part*perfermance should 

(8) Ambler, 586. 

(9) Lord EUbn C. scemt to have let tliis point at vest, a^pmably to Mr. Boon JPyw'i 
impraasion, and that of Lord ^Tlnrfew's stated alterwaidi m thii case ; and it appaan 
iic»w Mttled, that specific performance of a parol i^reemeiit wiU not be decreed, alUumf^ 
such an agreement be admitted 6y the deffendantt if he mtUt tipon the MattUe ofjrauds} And 
that, ^ admitting it, he tatft nothing about the ttatute rn.his a$uu)erp fc> he ohall be idkem i9 
renounce ilt benefit* See- in Cooth y. Jackson, 6 Yea. 37* 39, ke, ^larefar t. Lady 
FUsgeraldt ibid, 548. BBS, S8€. Beam. Elan. FUas, p. 178. sndcasestlisMdtad. 

not 
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1789. not be pfbved» the defendant would be bound by the confession of the 
Viiwyw— ^ agreement. BiEU'on Eyre over-ruled the plea, and said that he thought 
WHROHuaoa; the cases vould not turn out to be, thlit the court could decree a per- 
^'j^^ fonnande on the confession of the defendant. 
P^^t, xhe case stood over, but came on again the 8th of February • 

Mr. Ambler and Mr. Ainge a^in argued in support of the plea. 
The plea is in the nature of a plea of an award, or of the statute of 
limitations. — A plea of the statute of limitations without any parti- 
cular fiict stated m the bill, to take it out of the statute would go to 
the relief, and to the discovery; so does this plea, if the bill states no 
particular fact of part performance. 

Lord Chancellor.'^ loxx assume it to be clear that, in the usual caie, 
the pleas without an answer would have been good. How do you profe 
that? 
r *564 ] C*] ^''- Ain^e.'^HoUU v. Whitings 1 Vem. 151., the Court wsiof 

opinion, that, without particular circumstances, the plea was good, Irat 
if the bill had stated that it was part of the agreement, tJhat it sbcyakl 
be reduced into writing^ it would alter the case and might require tn 
answer. 

Lord Chancellor, — HoUis v. Whiting was never decided, and Lord 
Ayles/brd*scBBef 2 Stra. 783., is direcdy contrary. (10) 

Mr. Ainge. — Cottingham v. Fletcher^ S.Atkyns, 155., shows thst if 
the plea stood single it would have been good. So Pre. Ch. 5SS. 
Croyston v. Banety Fre. Ch. 208. Symondson v. Tvoeed, Pre. Ch. 97it 
' and Baron Eyre in the case of Stevoarty. Careless^ Excheouer, lOtb 
Afrily 1785, thought that if the defendant by his answer insisted upot 
the statute of frauds, a specific performance could not be decreed, 
although he confessed the agreement. (II) The cases out of the statute 
are enumerated. Attorney General ▼. J9ay, 1 Vesey, 321. Potter ▼. 
Potter, 1 Vesey, 441. 

Mr. Madocks for the plaintiff. — A demurrer admits the premise!, 
but denies the conclusion drawn from them.' A plea introduces some 
new facts, which destroys the conclusion. In a plea you may select sdj 
fact in the case, and plead to it, answering the rest, and though too 
cannot plead doubly to the same part of the bill, you may to the distinct 
parts ot the bill so as to make out a proper defence. — It is necessarvto 
distinguish what pleas go to the relief, and what to the discovery. In a 
plea to the relief, it must be of something which will put an end to the 
plaintiff's case. This is a plea to the relief: now the Court will always 
mforce a performance of the agreement, where there is a part perform- 
ance, or tne agreement is signed by the party to be bound by it. Indeed 
it used formerly to be held, that the agreement must be signed by both 
parties, but in a case of Cotton v. Lee, before the Lords Commissioners, 
m the year 1770, it was held sufficient, if the party to b^ charged hsd 
signed it. And the same has been determined in the Exchequer. Hence 
exceptions have arisen, taking some cases out of the statute, as this, 
where the party to be charged has signed it. Another is, where the 
agreement appears by the confession of the party, as in CroystonT, 
Banes. Another, where it is part of the agreement, that it shouM be 
put into writing, it is held to take it out of the statute, 
r ^oQg 1 [*] Lord Chancellor. — I take that to be a single case, and to have been 

over-ruled.(12) If you interpose the medium of fraud, by which the agree- 
ment is prevented from being put into writing, I agree to it, otherwiie 
I take Lord North' ^ doctrine '^ that if it had been laid in the bill, that it 
was part of the agreement that it should be put into writing, it would 

(10) See Beam. Elem. PI. 181. hereon. 

(11) Quite settled now accordingly. Vide 16 Ves. 37. 39, 40. 

(12) See Be«ziL Elem. PI 181. hereon. 

hive 
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have.done/' to be a single decision, and contradicted, though not ex- 1789* 
pressly, yet by the current of opinions. ^ .n' ^ ■ ^ 

Mr. Madocks* — This is a parol agreement stated in the bill with allcf' Ytwxcwaum 
gations of a part-performance, and that the plaintiff with the defendant's a^dntt 
privity, has made an agreement with a third person, to let him a lease B*tii. 
of the premises, that it is fraudulent in the defendant not to empower 
the plaintiff to perform that agreement. The defendant pleaas the 
statute, and avers that no written agreement was signed between tlie 
parties. The question is, whether that plea is a complete answer to the 
relief, so that if the plea is replied to, and the plaintiff cannot produce 
an agreement in writing, the Court will not execute it. That plea 
brings it directly to an issue, whether there was an agreement signed. 
So far it is a plea to the relief, but is it a plea to the discovery, and shall 
it bar that? But it would be extraordinary, as this Court would decree 
ihe performance of the agreement if admitted by the defendant, that 
this should be held a good pica to the discovery. Mr. Baron Evre*a 
idea in Stewart v. Careless^ was, that all the cases in the books wnich 
had been determined on the defendant's admission, were cases where 
the statute was not insisted upon. The plea was over-ruled, because 
there were allegations of part-performance which ought to be answered. 

Lord Chancellor. — Over-ruling the plea, was taking from the defend- 
ant his power of insisting upon the statute in his answer, unless the 
plaintiff excepted. 

Mr. Madocks, — There seem to be some expressions in that case, 
that look like Baron Eyres idea, that the defendant in his answer did 
wot insist upon the statute. Croyston v. Banes, and Symondson v. Ttoeed^ 
show that if the defendant admits the agreement, without insisting on the 
statute, the Court must carry it into execution^ Here the allegation is, 
that of a part performance, the validity of which cannot be argued upon 
the plea, but must be reserved to the hearing. 

[*] Lord Chancellor. — Supposing you to have laid a sufficient part-per- [ *5QS ] 
formance in your bill, I cannot conceive the plea would have held ; it 
would have been like Lord Aylesford's case, where the agreement was 
carried into execution, and the plea of the statute over-ruled. But the 
great point is, whether you can plead the statute of frauds, without 
supporting the plea by an answer, averring that there was no parol 
agreement. (13) I put out of the case all the facts^ charged in the bill as 
a part performance, considering them as tveak and trivial, and by no means 
amounting to a part-performance ; and my determination now goes upon 
the bill, as brought to enforce the nerformance of a parol agreement. (14*) 

In Child V. Godolphin (15), before Lord Macclesfield, in 172S, a bill 
was brought for the specific performance of an agreement to assign a ' 
lease held of the dean and chapter of St. PauTs, the plea was as to 
such part of the bill as went to tne assignment of the lease, it set forth 
the clause of the statute, and averred that neither the defendant or any 
other person authorised by her, had signed any writing or note concern- 
ing the assignment of the lease, saving a letter in the plaintiff's bill 
mentioned, which was brought to her ready wrote by the plaintiff, who 
desired her to sign it as a letter of recommendation, and insisting that 
this was not such a writing as was within the statute, the terms of the 
agreement not being expressed therein. The case was argued before 
Lord Macclesfield, by great and eminent counsel, when the plea was 
ordered to stand for an answer, with liberty to except ; and, upon a re- 

(13) This seems clearly wrong, and some mistake of the reporter. 

(14) Mr. Dickins states Lord Thurlow to baye said ultimately, ** if there ever were a- 
" case on which the statute of frauds was intended to attach, it must have been this,** 
2 Dick. 666. 

(15) 1 Dick. 39. See the observations of Sir WUiiam Grant M. R. on Lord 
Thuriaw'% statement of this case, 6 Ves. 555. 

hearing. 
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1789. hauing obtained bv the defendant, the order was cODfirmed» and Lofd 
v«i»yiM/ MofidkifUid said, toe plea of the statute was right, bnt that she ou^to 
WioMtevicR have denied the agreement bjr answer, for if she confessed it the Cont 
^m^ ^ ^ would enforce it. t'hat if the bill had seated the agreement, generaOjr, 
Bsnt. ^ demurrer might have been allowed, but where the agreement it stated 
to be in writing, the plea must be supported bj the answer* (16) Actiooi 
at law continue to be brought, as they used to be, upon a general state* 
ment of the agreement in the declaration, and the defendant introdacei 
the statute by the plea. So in this Court ; but this Court has laid down 
two exceptions, by which, if they are to be sustained, it amounts to the 
samo thii^^ as if the statute had made the exception of the two caeei, 
that is where the agreement is confessed by the < answer, or where there 
[ *567 j is a part-performance. The coneequence is that if the bill [*] states s 
part-performance, the defendant must answer to the agreement, as wefl 
as to the part-peifonnance ; according to Lord Ayle^mPs case, which 
is founded on extreme good sense. So, where the Court has laid it 
down as a clear exception from the statute, that the danger of fraud sod 
perjury is avoided, where the defendant admits the agreement. (17) That 
IcMOs to the doctrine laid down in the Court of Exchequer. If the psrtj 
may or may not take advantage of the statute, by insisting,, or not inait- 
ing, upon it, there is no foun&tion for the exception out of the statute, 
but if the exception is founded, it makes it like any other equitable esse. 
But what will become of the statute ? The bill will not be sustained 
unless the defendant confesses the agreement by his answer ; you shall 
not prove it • aliundH. If the bill had only stated the parol agreement 
without the part^ierformance^ the plea would not have applied, the 
agreement must be answered. I am aware, that except the case detei^ 
mined by Lord Macclesfield (18), there is no other ; the opinion I give ii, 
that if nothing had been stated in the bill but a parol agreement, if the 
defendant pleads, he must support hie plea by an answer, cknying the 
parol agreement (19), the only efiect of the statute being that it shall not 
be proved aliunde* If he answers and says there was no parol agree- 
ment, I think no evidence that can be given will sustain the suit, u this 
doctrine be not maintainable, the judgment I am giving is wrong. 

Plea over-ruled, and ordered to stand for an answer with liberty to 
except and to reserve the benefit of the plea till the hearing. 

The plea was afterwards re-argued [on the 8th November^ 1786,] much 
to the same purpose as before, a^d standing for judgment this day, [2d 
Marck^ 1789.] 

Jjox^ CkancdloTf after stating the case, proceeded to this effect, — In 
this case the f^eement stands confessed in the answer. The rule seems to 
carry;a necessary conclusion with it, that whatever in conscience affords a 
title tp.'tlie plaintitf, it is impossible to exempt the defendant from -disclos- 
ing, in order to enable the plamtiff to obtain relief: but the caaes have been 
umuN3n in, that point only ; where the defendant has pleaded the statute of 
frauds, and has not con&ssed a written agreement, tlie Court has in no 
t ^568 ] case, compelled the defendant to execute it. The case of [*J Whule^^k 
Bagenal^ (6 Sro.'iP. C 45.) .^as so determined upon gre^ argument, ia 
17^, and has £[xed the rule upon a basis of authyorityi a &^'k. 4^ ^ ' 
strong,. in my opinion, to:be over-turned or aqswerc^* J have, ^refi:y^ • 
turned over,, with much deliberation, all the cases cited, an4 aU I «an Boi * 

(16) See note (IS) in preceding pi^. 

(17; But if he then inaittB on the benefit of the statute, he will be entitled to it 
6 Vta. 39, 4a &o. 

(IB) CMUy. €M9lpkhu 1 DicV. 99. 

(19) This seems incorrect, and that to tuck a bill it would be only neccvaiy So pM 
the staron widi aa §c$enmnt m the pteot^that the agreement was nai radacad inSo. imliBf, 
if indeed such an aTerment be requisite to abSi UtOaig wter^an agretmtnt kyparoi. The 
uhfasait dedsiQn on the prindpM case over-ruled the opinion here slated. 

sre 
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are only two cases, in which relief has actually been ob^ned upon the 1789^ 
agreement so confessed, contrary to the statute of frauds. The first, the y ^ -> 
case decided by Lord Macclesfield in ] 723, ( Child v. Goddphiny) (16) where Whitchurch 
it was held that the plea should stand for an answer. The other ( Cotting" against 
ham V. Fletcfier) in 2 Atk. 1.55. was a plea of the statute of frauds, where B«v"» 
the party by answer admitted a trust, and it was decreed that the trust 
should be executed^ notwithstanding the statute. (17) The dicta are as 
frequent as the cases, and therefore it appeared to mc necessary to consi- 
der that branch oi the practice which relates to a confession of an agree- 
ment not in writing* notwithstanding a plea of the statute. 

I should think it was a matter not so much to be supported by a plea, 
as to be demurred to (18), because the statute says, that an agreement 
which is not in writing shall not avail, and I do not see any true reason 
why a demurrer should not hold ; although it has been held that an 
action might be brought upon an agreement not in writing, though stated 
to be so in the declaration, but that it is impossible to give any evidence 
of it upon the trial, which is not in writing, which at first sight seems 
not so conformable to the statute : that rule being adopted at law, 
might, indeed, be the reason why it was necessary in this Court to plead 
the statute of frauds. (18) 

In the present decision I shall go no further than the case before me, 
analogous to the case in Ireland^ but a great deal stronger upon the 
point upon which my opinion rests. 

That case applies to a variety of transactions, and admits that the 
agreement was not reduced into writing, but insists upon a part-perform- 
ance. The bill was filed, and merely a plea of the statute put in, no 
answer, only a general averment, that no writing was signed by either of 
the parties. The counsel upon both sides agreed in the law according 
to the reasons given upon both parts of the case, for, in that case, the 
single question was, whether the plea sufficiently covered the facts stated 
in the bill ; but it was said those facts amounted to a part-performance, 
and [♦] the House of Lords were of opinion upon the face of the bill, r #559 1 
that it was no part performance. 

The present case is, that of an insolvent man wanting to dispose of 
the good will of his public house for a sum of money, and agreeing to 
part with the fixtures, furniture, &q. at the best rate he could ; instruc- 
tions for an agreement where drawn with a view to the completion of 
the bargain, and certain conditions were thereby to be made, that 
the title deeds were to remain with the vendor, and the estate should be 
conveyed to a trustee, in order to raise 40/. a-year, and a bond was to 
be given as a collateral security, and a person was named to appraise 
the furniture. The bill states that it remained in suspense from the 
3d of February J to the 23d of March ^ and upon that day the vendor 
chooses to be off. It was stated as pTart of this transaction, that he had 
entered into this agreement, namely, that the deed for the 40/. annuity, 
should be considered as a re-convey ancc, and as a trust that ought to be 
supported by a collateral security, so that there is much more general 
matter than merely the agreement stated in the bill amounted to, or to 
which the statute of frauds might be intended to apply, and it must have 
been a case where the parties were proceeding with such preparations as 
were necessary for the final arrangement of tne contract. Immediately 
af^er the bargain was off, the bill was filed, stating the case, and a plea 
was put in coupled with an answer to all these particulars. The 
answer then does not over-rule the plea, because perfectly distinct, and 
does not apply to a contract, upon which the plea went ; and therefore 

(16) 1 Dick. 59. 

(17) Because the answer orer-ruled tlie plea. See Beemes's £1. Plets, 37. and Uit 
cane diere. 

(18) But xee tbc note to p. 5tf0, onlM. 1 

• Voi: II. D d the 
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1789/ the plea obght to be aHowed. I mean to determine upon the ground 
V ^— V ■■ '^ of this particular case : because it may come to be more seriously coq- 
WmTCHriicH aidered what sort of a verbal agreement, notwithstanding the plea of the 
aprinst statute of frauds, may be sustamed, as being confessed by the answer, lo 
^^^^' as this Court will carry it into execution. I am prepared to say, if there 
be general instructions for an agpreement, consisting of material circum- 
stances, to be hereafter extended more at large, and to be put into tlie 
form of an instrument, with a view to be signed by the parties, and so 
fraud, but the party takes advantage of the locus penitentiary he shall not 
be compelled to perform such an agreement as that when he insists upoo 
the statute of frauds. I know there mast be many other points arisiDg 
upon it, to settle the contrariety of the rules which have obtained. 

Plea allowed. 
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Testator gives 
the accumu" 
lation of renin 
till A. should 
attain 21, to bo 
laid out, and to 
permit A. lo 
receive the 
interest during^ 
Jife, a/ter hix 
death he givcK 
the said monies 
to the issue luUe 
of A. and in 
default to the 
jilaintijfs. A, 
died \nthout 
issue, the issue 
tooidd have taken 
as pur' 
chasers. (1) 
and therefoce 
the limilatvin to 
the ftlaintiffs 
takes place. 



[•] Knight agaimt Ellis. 

(Reg. Lib. 1788. A. fol. 484.) 

JNTHONY Comverey by his will, dated the 28th oTJulify 1760, hat. 
ing specifically uevised certain estates, '< devised all the rest, residue, 
and remainder of his messuages, &c* in the parishes of fVinemne, ^c, or 
elsewhere, in the cour^y of Gloucesiery to trustees, their heirs and assign^ 
upon trust, to permit his grisind nephew Thomas Blizardy (the plaintiff in 
the original suit) and his a6signs> when he should attain his age of tweotj- 
one years, to receive the rents, issues, and profits thereof for his life; 
remainder to the said trustees, to preserve contingent remainders to tke 
first, second, and all and every other the son and sons of the body of tk 
said Tho7nas Blizardy in tail-male, with remainders over to his niece, 
(one of the present plaintifis,) and the late wives of the two other plsis- 
tifFs, successively, with remainder to his right heirs ;" and the testator 
directed that the trustees f;houId receive the rents, until Thomas Blizmi 
sliould attain his age of twenty-one years, and pay the same as after 
mentioned, viz. to pay 20/. a-year towards the education of his said 
grand nephew, until he attained eighteen, and if they thought proper 
to sentl him to either of the universities, to pay to him 50/. a-ycar uirtfl 
be attained his age of twenty-one, and the testator further declared ani 
devised as follows, *' and my will further is, that my said trustees and 
their heirs shall permit and suffer my said grand nephexc, when he shtf 
attain his age of twenty-one years, to receive and take the interest of the 
monies which shall arise from the rents and profits of my said estate*, 
before my said nephew ^hall attain his age of twenty-one years, and 
which shall be placed out at interest as before directed, during his natt' 
rallife; and after his decease, I ^\ye the said monies to the i,ssue meUd 
my said grand nephew, and in default of siich issue^ I give the said mo- 
nies to my three nieces, Mart/, (one of the present plaintiffs,) Ann aad 
Elizabeth Compere^ (the late wives of tlie other two plaintiffs,) equally to 
be divided between them, share and share alike,*' and appointed the 
trustees executors, who all died in the testator's life-time. In 1764, the 

(1) See also the Attorney Gaieral v. Ba^fley, antea, 553, In the priiici|)al cue, ^ 
parsons who, at the time of the death of A*, would have answered the deacnptioD ofbii 
issuo male (if any mch there had been), would have takeq aa personee demgmdm, in • 
simfiar maimer as die iMirty's dying without issue in Lyde v. Lyde, 1 T. R. 595. w» beU 
to mean a dying mlhnvt chiMreu : upon which ground the limitation orer was bdd fosd 
in each coao. Whether fuch decihlons would be quite fVee fniin doubt now is enil^ 
qucsti Ji. The principal disc seems not quite approved of by Sir T- Plumer V. C»A» 
ipent thrjvgh mvs$ </ the cutkurkies with grcrt core ij\ Lyon ▼. MitckgU. 1 Mad^ B<p* 
W. van* (\inhtr,^iUdn V TwHin^, 3 Meriv. Im 182, 18S» and AeaoCi^.f«iM» 
6?J. &g aUo £fijgs'r. JSmuts^ omMff, 1 voi 107. 
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tMlator died, and the nieces obtained letters o( administration, with the 
will annexed. In 1765, Thomas Blizard the great nephew, then an infant, 
filed his bill against the administrators of the testator, praying that the 
will might be established, and the trusts [♦] performed, that a receiver 
might be appointed, and might pay the money by him received into the 
Bank, to be placed out in order to accumulate for his (the then plaimiiPa) 
benefit, until he attained his age of twenty-one years ; and then might 
be paid to the (then) plaintifil The cause came on to be heard bemre 
Lord Camden, May 2d, 1768, who ordered the residue of the rents and 
profits, (after paying certain annuities charged thereoa) to be laid out 
m the purchase of stock, and reserved the consideration how the said 
annuities and the interest were to be applied, till af^er the plaintiff should 
have attained his age of twenty-one years, or, in case of his death before 
diat time, till some other person should be entitled thereto. 

The balances oi the receipts and accounts to Michaelmas^ 1773, were 
laid out in the purchase of 4216/. 14^. bank annuities. 

The plaintiff, in the original ^uit, attained his age of twenty-on^ years 
on the 16th December, 1774. 

The cause came on for farther directions, when it was contended on 
the part of the plaintiff, that the limitation over of the rents and proBts 
was too remote, and that the whole property vested in tlie plaintiff, the 
grand nephew of the testator, and, therefore, that he was entitled to a 
transfer thereof. On the other hand, the then defendants resisted that 
claim, contending that the plaintiff was entitled only for life, and that, 
in case of his death, without issue male, they should be entitled to the 
annuities, in which the accumulated rents and profits had been laid 
out. Lord Chancellor (Bathurst), by his decree, ordered that the 
receiver should pass his subsequent accounts before the Master, and 
that the Master should distinguish how much thereof accrued during 
the plaintiff's minority, and how much afler he attained his age of 
twenty-one years, and that so much as accrued during the minority, 
should be laid out in the purchase of bank ii per cent, annuities : and 
the interest to accrue on the same, together with the interest of 4216/. 
14f. bank annuities, standing in the name of the acconiptant general, in 
trust in the cause, (the produce of rents and profits formerly invested,) 
should be paid to the plaintiff during his life : and, on his death, such 
persons as should be then entitled to the said bank annuities, should be 
at liberty to apply to the Court for directions touching the same. 

[*] The then plaintiff died 2f)th August, 1784, without issue, intestate, [ ^572 ] 
and unmarried, and the present defendant, Eiiis, obtained letters of ad- 
ministration to his estate and effects. 

The present plaintiffs, (being the surviving niece of the testator, and 
the husbands administrators of the two other nieces who arc dead,) on 
the 1st November, 1785, filed the present bill of supplement and revivor, 
prajring the benefit of the former decree, and that the principal sum of 
4843/. 95. 5d. 3 per cent, consolidated annuities (purchased with the 
accumulation of rents and profits of the estate, before the late plaintiff 
attaint his age of twenty-one years) witli tlie interest thereof, from the 
last day of payment previous to the decease of the late plaintiff, should 
be transferred to the plaintiffs in equal third parts or shares. 

The cause was set down on bill and answer, and the only question 
was under the devise, whereby the testator ordered the accumulation of 
rants and profits before the grand nephew attained his age .of twenty- 
6ae years, to be laid out, the interest paid to him for lifie, and then gave 
the money to the issue of the grand nephew, and in deJauU of issue to his 
three nieces. 

This cause came on to be hear4 the 4;th and 6th of JanuufptlTf^ 
when 

S4 2 BCiv 
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1789. Mr. Marufidd and Mr. Stanley for the plaintiff, contended, that the 

^^■y— V question had been decided at the hearing before Lord Baihurst^ and 

Kmoht that the order had settled the rights of the parties : that the mooies 

gainst were invested in the funds, in the name of trustees, and, under the 

KLLia. words, the grand nephew took only an estate for life. Had the words 

been, heirs of his bodyy it would have been an absolute estate in the 

grand nephew, Stanley v. Leigh, 2 Wms. 685. Sheffield v. Lord Orren/, 

3 Atk. 283. Here no estate was given to the first taker, he is only to 

receive the dividends and interest, and, afler his death, the principal it 

given over. If it had been a devise of real estate in the same terms, it 

would not have given him such an interest as to enable him to suffer a 

recovery and bar the limitations, consequently he had only a life estate. 

In cases where it has been determined otherwise, the principal has been 

given to the first taker for life. (2) The grand-nephew having had do 

t •STS 1 issue, the contingency never [*] happened, and no interest vested in 

him, therefore the limitation over must prevail. 

Mr. Scott, Mr. Pechell, and Mr. Fendaly for the defendants, — insisted 
the order in 1774* did not decide the interests of the parties. It was oat 
then ripe for decision, for the contingency of his having children migbt 
have taken place : the representatives of the first taker may therefore 
litigate their claims with the plaintiffs, under tlie sanction of the order, 
which gives tlic parties liberty to apply. If the first taker had had issue, 
a question might have arisen between him and them, as to their respect- 
ive interests, whether he took a life interest only, and they the remainder, 
as purchasers at his decease, or he had the whole interest. There is oo 
/ distinction now between the principal and the interest being given to the 
first taker, the distinction has been over-ruled since Smith v. Clevir^^ 
(2 Vern. 38.) as in Butterfield \. Bidterfield (S), 2 Vesey, 133. 1^. 
Daxo V. Pitt. Fearne, 347. {Toihill v. Earl of Chatham, 6 Brown Par, 
Ca. 450.) (4) Stanley v. Leigh is not applicable, for the limitation there 
was to the defendant Hussey, for the remainder of the term, in trust to 
raise, by sale or mortgage, and, after payment thereout, to permit her 
nephew to receive all the rents and profits, and there the persons to 
take at the death of the first taker were not heirs male general!}', but it 
was to the first son of Francis Leigh, who, when he took, would take 
absolutely. — In Pelham v. Gregory, 5 Bro. P. C. 435. if it had been a 
trust in land, it would have been an estate tail ; in this ca«e, had it been 
land, it would have been an use executed in the first taker. , Burchet v. 
Durdant, 2 Ventris, 312. Broughion v. Langley, 2 Lord Raym. 87i 
Jones V. Lord Say and Seal, 1 £q. Abr. 383. Shapland v. Smith, {oMtc, 
vol. i. p. 75.) in which case there is a distinction as to realty and per^ 
sonalty ; for, in the one case, heirs male are words of limitation, io the 
other they are not : the authorities decide this to be an estate tail, Soa- 
days case, 9 Rep. 127. Robinson v. Robinson, 1 Burr. 44. It it too 
much to argue that the interposition of a trustee should make such i 
difference, as to convert that interest into an estate for life, which would, 

(2) It was not so in Butterfield v. Butterfield, 1 Ves. 133. 154, which is exptcs^ 
noticed by Lord Harduicke, who yet held the property to vest absolutely in the ptit^ 
See further on this case in the next note. It appears quite settled now, that whatcitr 
gif^ if of land, would have amounted to an estate tail eitlier directly or conMrHcti^Af, 
will, in the case of personal estate, pass the absolute interest. Lord Chatham r. TotkA 
in Dom. Proc. (7 Bro. P. C. 455, Svo. edit) cited per M. R. in BriUon ▼. 
3 Meriv. 183. 

(3) In Butterfield v. Butterfield^ it appears from Reg. Lib. that the words in tbei 
alause, referable <o Thomas B. and immediately before the limitation over, were, **tkmU 
die wUhout issue,*' not without ** heirs,** as stated in 1 Ves. 133. Fide SupplementrVl. 
This brings the case nearer to the jtresentp and it is observable, that Lord Hardvidt 
held, on great consideration, that T. B- took an absolute interest. See the first nsttfo 
the present case, an<«tr. • • - 

(4) See on that case 3 Vet^ 101., 1 Men'v. 288., 3 Meriv, 183. 

.Id othenriif. 
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Otherwise^ have been an estate tail ; the gifl to the issue male, supposmg 1789. 
more than one, is to the issue male, not in words of succession, but with a ^^^ ^^ t 
an apparent intention to pass, absolutely, to that issue, and, in the same Knight 
manner, to the niece, so that the testator had, in his contemplation, the oMaimt 
idea of the thin^ given. In the case of the Attorney General v. Bayley^ 
C*] (at the Rolls last Term) the gifts were to the parties as tenants in 
common, and not as joint-tenants. Then the question is whether it is a 
gift with a view to succession. On the other hand, if the first taker took 
only an estate for life, as in Clare v. Clare^ Ca. Temp. Talb. 21. such 
words being used as would admit of a contingency, without admitting 
such an intention in the testator, it would be difficult to raise a contin- 
gency with a double aspect. 

With respect to'the devise over, it is too remote, 1 Rolfs Abr. 610. de- 
vise to one and the heirs male of his body, remainder over, the limitation 
after dying without issue is void — Form v. Chapman, 1 Wms. 663. In 
Pinbury v, Elkin, 1 Wms. 563. the words living at the time of his death 
Were supplied, but they cannot be so here. The words here are general. 
Green v. Rod, Fitzgib. 68. Beauderk v. Dormer, 2 Atk. 308. Dod v. 
Dickenson, 8 Vin. Abr. 451. Saltern v. Saltern, 2 Atk. 376. 

Mr. Mansfield in reply. — The plaintiffs are nieces of the testator and 
objects of his bounty. When this cause came before the Court in 1775, 
the point certainly was decided ; Blizard, the nephew, was then of age, 
and was entitled to have the money unless the limitation over was con- 
siflered as being good. — The state of .the present case lays out of it all 
those cases where terms for years or other personal estates are given to 
a man, with a remainder to the heirs of his body, which are hem to give 
an absolute estate to the first taker, as in Butterfield v. Butterfield, and 
in Daw v. Pitt; for in this case there is no gifl of the thing itself, during 
the life of the nephew, but, after his death, a gift to the issue male of his 
body, which, in many cases of real estates, will make them take by pur- 
chase; they are only construed words of limitation, when the intention 
i^pears that the parties shall take as heirs. Where a man gives a real 
estate to one, and, if he dies without issue, remainder over, the law says, 
he meant to give an inheritance, which cannot be effected without giving 
an estate tail, but applying the same construction to the same word, 
united to a gift of personal estate, is absurd, as it defeats the issue to 
whom the testator meant to give it. — But, in this case, suppose it had 
been real estate, and the words heirs of the body had been used, it would 
DOC have been an estate tail ; for the first estate would have been a trust 
estate, and would not have united with the legal estate afterwards given 
to the heirs of the body, the land would have gone to the executors dur- 
ing the nephew's life and then the land itself to the issue. 

[*] Lord Chancellor. — Suppose there had been three sons ? [^575 } 

Mr. Mansfield It would have gone to all of them. 

Lord Chancellor. — That makes all the difference ; the question h, 
whether they are words of limitation. If it went to one son, it must be 
by way of limitation: if to all, it must be by purchase. If it is to go 
bj way of limitation, then it vested in the ancestor, if by purchase, all 
the sons must take. 

'Mx. Mansfield. — The bequest to the issue is afler the decease of 
JBfizard, and not till then. The cases cited by Mr. Scott do not apply, 
they have not, as this has, a marked distinction between the thing and 
the profits. 

Lord Chancellor.''-^ There is no limitation here to the estate of the 
trustees; the gift to the issue is a gift of the trust, atid must remain eb 
till executed by them. If it had been ^ trust td Jl.d^fing tlie fife of 6. 
remainder over, the two estates could not have united. . ' 

Mr. Mansfield. — In Stanley v. Zeigh^ 2 Peere^ Wms. 685. One pos- 
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1789. Jsessed of a term devised it to A. for life, remainder to his firat nod othef 

V ^ , ^ -» sons in tail successively, remainder to his daughter, or if be should have 

&MOHT neither son nor daughter, to J. S.; A. dies without ever having son or 

ui^nn^t daughter. The devise to ,/. S. is good — there all must take place within 

Elms. i]^q limitation ; if there had been issue, the limitation would have been 

defeated, if no issue, the whole goes over. 

Lord Chancellor. — Suppose there had been a son who died in the 
life-time of his father ? 

Mr. Manjtfield In Sheffield v. Lord Orrerijy 3 Atk. 28S. Lord 

Hardwicke says, ** no limitation over of a personal thing can be ad- 
mitted after a general d3'ing without issue, but, if this is confined within 
ii life or lives in being, or within ten months, or the birth of a child, or, 
in case of the death of such child under twenty-one, or if limited on a 
coiitingenci/f to a person who never takes^ the limitation is good" — When- 
ever a son was bom, the estate v/ould have vested: and, although tb« 
might admit of an argument, it must certainly vest at the death of 
Thomas Blizard, when it would appear whether there was issue or not, 
and that issue could not take a term, or any thilig personal, bat as 
[ *576 ] [* j purchasers. Robinson v. Robinson was a very singular case. The 
Attorney General v. Bayley, at the Rolls last term (antea, 553.) was a 
devise of long terms of years to Richard Bayleu and others as trustees^ 
in trust, for the testator's brother Tristram, to have the use thereof for 
' so long as he should live, and from and afler his death, to permit and 
suflfer all the cliildren of Tristram to enjoy the same in such shares and 
proportions as Tristram should appoint, or if Tristram should survive 
such children, and die without issue, af\er the death of two persons of 
the name of Tolcher; then to a charity.— Tristram was held to take an 
absolute interest. (4*) Upon reading the will, the case appears to be a 
Very different one from this — besides it underwent a very slight dis- 
cussion, and probably upon further consideration would receive a cliffercnt 
decision. (4) Clare v, Clare is contradicted by Higgins v. Dovder, 
1 Wms. 98. (5) Stanley v. Leigh, 2 Wms. 685. where a person gives, 
as in this case, jiersonal property over to three persons in esse, in default 
of issue male of his grand-nephew, what is the common acceptation of 
hien, but that he means a failure of issue during the lives of the devisees 
over? Some other cases have been mentioned, but they do not apply* 
In all these cases it has been the rule to make the devise good, as far as 
the intention can be effected, as in Humberstdn v. Humberston, 1 Wms: 
332. Forth v. Chapman turned upon the word leaving, and was decided 
in order to sui)port the old decision in Pinbury v. FAkin. Rod v. Green, 
in Fearne, is not similar to this^ Brooks v. laylor turned on the wordi 
then living. Saltern v. Saltern did not at all depend upon dying vciihaut 
issue ; there is no case but Clare v. Clare, where an express devise 
.* to (6) heirs of the body has been defeated by the insertion of remamders 
over. In the present case, the nieces are residuary legatees, the rents 
and profits are separated from the real estates, and expressly given as 
money, the gift is in terms which are naturally words of parchase, and 
the case of Stanley v. Leigh decides this point in favour of the plaintiffc. 
Lord Chancellor, — hord' Camden, when this cause was before him, 
certainly thought this was an estate for life, and that the money would 

(5) It was reTersud on appeal. Vide antea, 553. 

(6) ** And by the certificate in Sabburlon v. I^mef Forr. 250. and the retersal of Ltfd 
** Talbot^s decree, by Lord Hardwickct mentioned in the note on StcnUejf v. Lei^^ 2 P* W. 
" 699.** From Lord Redeadales notes. 

(7) Oare v. Clare was a devise to issue male. That devise Was not ^cfetted hy the 
Insertion of remainders over ; but Lord Talbot was oTopinion the remainden over irtfc 
on too remote a contingency, and decreed the term to the representative of Thomm Ckft, 

^M Ipiomat wai tlie residuary legatee of his fioher. See Fonreirtor, 9K Vtom Lord JK-'s 
noi«A. 
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go over after the death of the grand-nephew. It is very probable hie 1789. 
was induced to that opinion by Clare v. Clare, — it is impossible when v _ * 
Lord Talbot determined that case, [♦J he could have forgotten (7) the 
"case of Stanlei/ against Leigh f , whicii had been decided but two years 
before. The parties have acquiesced in Lord Camden s opinion, which 
was extremely injurious to the first taker, if he was entitled to, the 
whole. The issue male, if they take as purchasers, must take as joint- 
tenants, very differently from the method of taking by limitation, — The 
default of issue must be the default of issue of the first taker. In Clare 
V. Clare, the words were words of strict settlement, yet the deter- 
mination there appears rather contradictory, I do not remember a case 
where the first taker takes it for life only, and the subsequent takers 
take by limitation. The case from the Rolls does not misplace the 
general rules, Saltern v. Saltern shews that where a chattel is given over 
tor want of issue, it vests absolutely in the first taker. The Attorney 
General v. Barley, whether well or ill determined, contradicts Lord 
Camden* s opinion here. — But there is no pretence here to say the words 
meant issue living at his death. 

The cause stood over, and came on for judgment this day. Lord 
Chancellor (after stating the parties, the object of the suit, and the 
several proceedings, and observing that the whole of the decree, upon 
•further directions, was material to understand the present case) pro- 
ceeded to this effect: — I think that decree has so far disposed of the 
question, that, if I had been of a different opinion from what I am, I 
must have altered that decree ; for it was impossible to tie Blizard up 
to receive the interest only for his life, if he was entitled to the absolute 
possession of the fund itself: but I think it is pretty plain, that, under 
this will, Blizard took only an interest for life in the fund in question ; 
and that it was only a contingency on which it was to go to his issue 
male; and that the plaintiffs take the fund in the alternative of that con- 
tingency. I observe, that in a book of great character, and which has 
treated the subject with great diligence and attention, I mean Mr.Jecfrne's 
essay on the learning of contingent remainders, after citing and discussing 
all the cases on this head in the Court of Chancery, he concludes by 
laying it down as the rule of this Court, that it will go every length 
possible to carry the intention of the testator into execution, for the 
-benefit of those to whom the testator designed [*] a benefit. It must r %r'j^ i 
have occurred to the judges who have decided those cases, that, under ' 

the idea of making the rules of decision as to leasehold estates analogoife 
to those which are applied to estates of inheritance, the intention of the 
testator must be much oftencr disappointed than cai-ried into effect, and, 
' then, there is no wonder that the Court should try to get out of the 
technical rule by any means it can. Now, what .do the cases come to? 
A man, by his wi41, devises to A, for life, there being plainly an interest 
only for life given ; if that were all, the disposition would end there aS 
to A. and any other gift would be effectual after his death. The testator 
then gives the same umd over to B, after failure of issue of A. AVhat is 

f What be is reported, by Mr. Forrester, to haver said, sbews that it was very sliglitly 
.reine]nbenHl.{8) 



(8) Stanley v. Leigk, was t)«fore Sir Joseph JekyU M. R. Higgins v. IhvAer, 2 Vert;. 
6Q0. was also cited. The difficulty in this case, and the difficulties under which Mr. 
Feame felt himself, seem to have been produced by the decision of Lord TcUBot, in Otu^ 
T.' dare. For. 21, and Sabburlan v. Sabbiirlon, For. 55. 245.; and by not attending to C^ 
decree of Lord H., m Sabburton v. Sabburion, upon the judge's certificdte, mentionad in 
P. W/s note on Stanletf v. Leigh, 2 F. W. 699. From Lord IL\ notes. '' 

(9) On the conUwy, it b teatcd as founded on Higgifu v. Dowier, an^ that ther^ Wfe ' 
* thoughts of a]>pealiiig from the Master*s decree. From LK>rd R,*s nfttes. 
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tke Court to do ? It n clear that a life interest ody is giTen to A. (9) 
It is clear that no henefit is given to B. while there is anj issue of A. 
The consequence is, that, as no interest springs to B. and no expreai 
ostate is given after the death of A. the intermediate interest would be 
undisposed of, unless A, were considered as taking for the benefit of his 
issue as well as of himself; and, as the words, in this case, are capsble 
of such oropliiication, the Court naturally implies an intention in the 
testator, that A. should so take, that the property might be transmissible 
through him to his issue, and he was, therefore, considered as taking an 
estate tail, which would descend on his issue. (9) Now an estate is 
chattels is not transmissible to the issue, in the same manner as a resl 
estate, nor capable of any kind of descent, and therefore, an estate in 
chattels so given, from the necessity of the thing, gives the whole intere^ 
to the first taker (9); but if the testator, without leaving it to the 
necessary implication, gives the fund expressly to the issue, they are 
not driven to the former rule, but the issue may take as purchasers, and, 
then, there is an end of the enlargement, of any kind, of the estate of 
the tenant for life; for another estate is given, after his death, to other , 
persons, who are to take by purchase : it no longer rests on conjec- 
ture. The word issue used in a will, certainly, is considered as creatxn^ 
an estate tail, and tliat, because the context puts on the word an import 
which it has not naturally ; but in a feoffment it is not a Word of inherit- 
ance, and a gift to ^4., and the issue of his body, gives only an estate for 
life. On the whole, I think that the issue, if any, would have taken as 
purchasers, and tiiat, in the event that has happened, of t^ere being bo 
issue, the other limitation to the plaintiffs took place; 

^ (10) Vide anlea, 55%, et 3 Meriv. 182^ IS3. See also Gibb$ w.DavitSy Mosely, 369. and 
5 P. W. 26. &c^ and Mr. Sanders** iK>te to Hodgton v. Butxy, 2 Atk. 89. witfa thi 
preceding references. 



[* j NisBET against Smith and Others. 

(No entry.) 

JM/ILLIAM Maynardy being seised of a plantation, S^c, called Sm 
River Estate^ in the island of Nevis, by indentures 17th and 18lh 
Augtuty 1767, granted the same in mortgage to William Blomhergt 
£squire, for securing the sum of 5000/., and interest. This estate wgs 
allerwards charged with the balance oi' a current account between 
William Maynard and Messieurs Mills and Sxvafistoii. On the 18tb of 
May, 1775, William Maynard borrowed of Ann Blomberg (his daugh- 
ter, widow and administratrix of the said William Blomberg) 6000/., and 
'charged the same by deed of that date, and further secured the same bj 
his bond. [ 

Mrs. Blomberg, soon aflerwards intermarried with the plaintiff, who 
having considerable estates in Jamaica, subject to an incuoibranceor 
6500^ to the defendant Culling Smith, proposed to release his right t6^ 
the above sums of 5000/., and 6000/., making together, ll,00w., stk 
having his estate disincumbered of the sum of 6500/., which it ira^ 
indebted to the defendant Culling Smith ; and, accordingly, by indeo* 



(1) This decision was approved of and confirmed by I/ord Lcnighhorohigh C, b fUm 
V. Berrington, 2 Ves. jun. 540. 543. 544. Lord Rede$dal€*s note» refer also to ibe de 
dbion of Skip v. Huey, 5 Atk. 91., noticing Lord HnrdunMn mention of the rule, * 
page 95, that " He who trutts most shall lose mast.** See also S- P. B^uUbee ▼. Stvkbs, W 
Vet. 21. Samuell v. Howarthy 3 »Ieriv. 272. El inde, 277. &c. Esfre v. Burft^ 
79fidd. 321.&C. 6 Ves. 734. & Bailey on Bills of Exch. p. 152. and the notes, (edit. 1813) 
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tureSf April the 14tb, 1779> between the plaintiffii IHshet asd hit wife of ' 1789. 
the Ist part, defendant Smith of the 2d part, and defendant Josiah May- 
nard ot the 3d part, reciting the above, and that Josiah Maynard had 
agreed to pay the said snni of 6500/., so remaining due from plaintiff 
Nisbet to defendant Smithy he, the said plaintiff, agreeing that the estates 
comprised in the said indentures of the 17th and 18th of Aumst^ 17679 
and tlie 18th of May, 1785, should be transferred to defendant Smith 
for better securing, in the first place, the payment of the said 6500/., and 
interest, and, subject thereto, to the said Josiah Maynard, he paying the 
said sum of 6.500^., and interest to the said Ctdling Smith, on or before 
the \^ih of Aprily 1783, subject to such equity of redemption as should 
be subsistmg thereon ; and reciting that the said Josiah Maynard had^ 
in pursuance of his said agreement, entered into a bond, dated the 8th of 
A'prU, then instant, together with the said Walter Nisbet, to the said Cul;- 
ling Smith, in the penal sum of 13,000/., for payment of the said 6500^., to 
the said CuUing Smithy on or before the l^th of April, 1783; and, for indem- 
nifying the said Walter Nisbet from the payment of the said sum of 
6500/., he, the said Josiah Maynard, by his other bond, dated tlie same 
8th of April, became bound [*] to the said Walter Nisbet in the sum of [*580 ] 
13,000/., conditioned to be void on payment by Josiah Maynard to the 
said Culling Smith, of the said 6500/., and keeping the plaintiff Ni^et 
indemnified therefrom ; it was witnessed, that, in consideration of the 
premises, and of the bond entered into by the defendant, Josiah May^ 
nard, and plaintiff, Walter Nisbet, and of the agreement of the said Cau- 
ling Smith to accept the said bond and securities, in lieu of his mortgage 
on plaintiff Nisbet'8 estate, the said Walter Nisbet and Ann his wife, con- 
veyed the said estate, and the sums of 5000/., and 6000/., secured by the 
indentures of 1767, and bonds of 1775, to the said Culling Smith, with a 
proviso, that, in case William Maynard should pay to the said Culling Smith, 
on or before the 14th of April, 1780, the pnncipal sum of 650(3., toge- 
ther with such sums as he should have paid to Sxvanston and Mills, on 
account of the debt due to them by William Maynard, with interest, and 
if the said William Maynard should pay to Josiah Maynard the sum of 
4500/., residue of the said sums of 5000/., and 6000/., the said Culling 
Smith should re-convey the premises to William Maynard; and, in 
defauJt of such payment, if the said Josiah Maynard or Walter Nisbet 
should pay to the said Culling Smith the said 6500/., and such other 
monies as aforesaid, on or before the l^th of April, 1783, with interest, 
as therein provided, the said Culling Smith should convey the mortgaged 
premises to the said Josiah Maynard and Walter Nisbet, subject to Wilkast^ 
Maynard* B equity of redemption therein : and, in the said deed, there 
was con tain ea a covenant Jrom the said Josiah Maynard voith tlie said 
Ctdling Smith and plaintiff' Nisbet, to pay to the said Culling Smith l4# 
said 6500/., according to the condition of the bond : and it was further 
wltiiessed by the said indenture, that, in consideration of the premisfsii • 
ahd'of the said bond of the 8th of April, then instant, and of the said 
Josiah Maynard^ % agreement to pay the said sum of 6500/., &c., to the said 
CMing Smith, the said Walter Nisbet and Ann his wife conveyed the 
s^d' Sfims of 5000/., and 6000/., and the securities for the same, to the 
said Josiah Maynard, subject to the interest of the said Culling Smithy, 
and to the equity of redemption of William Maynard therein. 

IVflHam Maynard did not pay the money in 1780, neither did Josifih 
Maynard pay the same at the stipulated time, the I4eth of April, 1733 ; 
upon whicn the plaintiff called upon the defendant [*] Culling Smith, to [ #531 ] 
compel payment, oy Josiah Maynard, who, accordingly, swore to his d^t, 
aasa hM Josiah Maynard to baUfir the 6500/., hut Maynard prevailed 
with Smith to roaioejurther proceMngs, on his giving a toarrant ofattOT' 
ney to confess jui^iment. Upon wiich xmrrani, a memoranmsm xpoe 
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indorsed^ by tohich U wu agreed^ that no execution should issue on M 
judgment^ for the term of three years ^ from the \^th of Aprils 1783, » 
ease the interest should be regularly paid. (2) 

The bill stated this transaction, between Smith and Maynard, to be 
agreed upon xnUhout notice to the plaintiffs and prayed that the defen- 
dants might deliver up the plaintiff^s bond, and that the same might be 
decroed to be satisfied, as far as it related to the plaintiff, and that the 
defendant Smith might execute such instrument in writing as should be 
for that purpose approved of by one of the Masters of the coort, 
•ffectuallyto release and discharge the plaintiff from the payment of 
the said 6500/., and from every security and engagement relative 
thereto. 

The defendant Smith, by his answer, insisted upon the benefit of the 
said plaintiff's bond, and that he %»as to be deemed a principal and not a 
surety, and consequently, liable to answer the payment of the said 650QI. 

And the question toas, tvhether the plaintiff' xvas a surety only (3), and, 
aa such, entitled to the relief prayed by his bill. 
The cause came on in Easter Term, 1785. 

Mr. Mansfield and Mr. Thompson, for the plaintiff, contended that the 
plaintiff voas only a surety, and the defendant Smith, having made in 
agreement with Maynard for postponing the payment without notice to 
the plaintiff, could no longer hold him as a surety. 1 Eq. Abr. 79. He 
has varied the contract, which has become a new one merely between hm 
and Maynard , The case is like that of a man indorsing a but of exchange, 
and guaranteeing the payment, if the indorsee gives any timejbr payment 
he varies the contrad, and releases the guarantee of the indorser, who is so 
longer liable. So here, supposing tke plaintiff a surety, the contract ti 
^changed by Smith allowing the three years for payment, and consequentli/ 
ihere is an end to the fdaintiff*s liabuity. 
[ *582 ] - [*] Mr. Madocks, and Mr. Scott, for the defendant, contended, that 
the transfer of Maynard* s mortgage to Smith, was merely a substitution 
of one security for another, and that the plaintiff continued personallj 
' liable. Parsons and Cole v. Briddock, 2 Vern. 608., is something like 
this case. The plaintiff A'^t^^^ might still sue Maynard upon the bond) 
— there is no case directly analogous to itj and no principle to support 
'the bill. Nisbet never was accepted by Smith, as a mere surety. 
The cause stood for judgment 12th March, 1789. 
Lord Chancellor, stated the case, and proceeded to the effect follow- 
ing : The plaintiff Nisbet complains of this transaction as unjust, as it 
save a credit for three years longer than the bond imported, contrary to 
his inclination, who was the surety named in it ; in addition to which 
circumstance the plaintiff had not only never consented to such cvedit 
' ^ing given, but had pressed the obligee to bring his action upon the 
bond which was so brought and compromised, without the privit}' and 
consent of the plaintiff so bound in that bond. — The first question 
which was argued was, what is the equity in respect of the surety in tke 
bond. [It is clear and never has been disputed (4)] that a surety, gene- 
rally speaking, may come into this Court, and apply for the purpose of 
compelling the principal debtor^r whom he is surety to pay in the money, 
and deliver him from the obligation (5) : but this case differs from the 

CiHDOKMl 
(S) See the Lord ChanceUor*% obsernitioiia. 2 Ves. juiu 544. 
. (3; LfOrd Redetdak*^ notes make a query here wliether the phintiff was a surtty odjf 

!4) From the notes of Mr. Cox. 
5) See jter Lord Keeper, in E. Ranelaugh ▼. Hat^i, I Vem. 190> md 1 £q. Ca. Ak. 
79. But it must be observed, that a bill will not lie ujxm any gtneral equity fay a wxtti 
against the principal debtor, to have an indemnity, or to have the money paid into coiiit» 
i0A«rf nfi further time has been gfven^ where the day of payment hat not et dp se d , aad tk 
smKty 4^ ^at been 4anin^ied, or it not if^ mdeni danger ff 4mr <»; or n» fc » ii*dk0^ 
x^greemmU can bepnmed that it thauUL be done wkenever the plaintiff called on kmj^^- 
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common case, which forces the surety into this Court to be so relievedi 1789, 
as the obligee, had done that very thing which the Court would have *. ~ ,-L ^ 
compelled him to have done, namely, to bring his action ; but, conirfiryio Nisbct 
that case and the faith of that action^ has pven credit to the principal ofiainu 
debtor beyojid the term originally stipulated in the bond^ at the exphtse' qf Smith. 
the surety. The answer insisted upon is, that Josiah Maynard Kjoas .not 
principal debtor^ but that Nisbet the plaintiff mas become so ; and, upon 
looking'into the answer, the party, I observe, has been, unwarily, drawn 
in to swear that fact ; but it is contrary to the evidence of the trans- 
action, and there is not a shadow of doubt as to that matter, there being a 
covenant respecting the 6500/., which is, expressly, stated to be in lieu 
of that bond in which Nisbet became the principal debtor. In the next ' 
place Nisbet had given up the debt of 11,000/., m favour of Josiah May-* 
nard,' who joined in that bond, and Culling Smith the defendant, was a 
party to that agreement, consequently bound by that consideration, [*] aa [ *5S$ "] 
if the consideration had been given to himself, and, therefore, became so 
charged, and it was no longer to be deemed the principal debt of Nisbet ; 
but Josiah Maynard had become the principal aebtor, and the plaintiff a 
mere surety. It has also been said, that an action might have been brought 
on the covenant, but that could only be by Smith : all the circumstances 
show that the principal debtor and his surety had joined in the same bondy 
and the creditor has called upon the surety to remain longer, as such, by three 
years, than he originally stipulated for ; but, in the mean time, thinks fit to 
compromise the action, under an idea that the surety would comply: there- 
fore, the mere question is, whether he should oblige the surety, contrary 
to his express consent, to remain as such for a longer time than he bar- 
gained for at first ; and I am of opinion that he cannot do diat, and though 
the prayer of the bill is not so framed as to let in any particular relief I 
think the best relief I can give is, to decree a perpetual injunction against 
CuUing Smith, to restrain him from suing the plaintiff on this bond. ^^ 

So decreed jter totam curiam in the Eichequer, Trin. Tenn, 1808, 4th July.. Dal^ and 
Perry v. LoUey^ where the bill was dismissed with costs. And the Court held that Lard 
ThurUnv*s allusion, in this place, to the surety's equity, is applicable only to the aboTe» 
and that any other decision would quite overthrow the very reason of a party's becoming 
surety at all, and be absurd. 

Such a bill has been filed and a decree made, which ought never to have been done ; and 
Lord Eldon C, observed it was a strange and anomalous decree. The cause was Clarice 
V, Stamford, Chancery, 16th June 1801, and the Master's Report, 25th June, 1802. The 
decree was, according to tlic prayer. That the principal should pay the debt, and dtschan^ 
the plaintiff as surety. Ttie obligee was a party, and acted upon the decree. Thia waa 
observed as above, per Lord Eldon C, 26th 3/ay, 1805, first seal after Easter Tenn, upon 
la motion by Mr. HoUisl in the above cause. [Mr. Hollist Miying, that, in fact, sudi a 
decree ought never to have been made.] Editor's MS. notes. 
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(Reg. Lib. 1788. B. fol. S23. b.) ^ ^ 

Aprit 28Ui« 

£ plaintiff was Anna Maria Ward, a natural daughter of the late When a 
Lord Viscount Dudley and Ward. Lord Dudley made his will the by his win, 
lOlli of July, 1788., and, thereby, made a very ample provision for the flMn«gwirdi-^ 
^aintiff, and he appointed his wife, Mary Viscountess Dudley and Wurd, Mtand^H. * 
and Henry Jerome de Salis, to be guardians of the plaintmdurADg her ^ CovtvSit'^ 
minority, and the testator died on the 9th of October following. appoint th«in 

guardiansy witfi* 
out anf riiwMM^ the Master. (1) 
' . . ••»' . 

(I) S. P. Peckham v. Pedtham, 2 Cox, 49. whidi fe also dted in Mr. APOM^'toolafl 
•the end of this case. '''■'.: ^ 

The 
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1789. Thtf suit was instituted bj the plainti£P, ftnr carrying the truiU aC tht 

'^ — \ I ' will hlto exeeutfdn, and 

Ward ' On the petition of the plaintiff, that the said Ladj Viscountess Z)v^ 

^ ngainu and JVardy and Henry Jerome de SalU might be appointed her guardiaoi 

St. PAut. j,y ^j,^ Court, and they appearing now in court, and consenting to accq>t 

such guardianship, his Honor thought there was no necessity to refer it 

[ *5B4 } to the Master, to approve [*] of proper persons to be guardians, the 

father having named them by the will, though strictly speaking he could 

not appoint testamelitary guardians to a natural child. And his Honor 

made the order accordingly, f 

[S. C 3 Cox, t Tbe same had betn done by the Lord Chatuxlhr, in Peckkam v. Peckham, in the year 

46.] 1788, where the late Harry Peckham, esq., having a natural daughter, by his will 

appointed Mrs. Farhii, George Rousj esq., and Gibbt Crawford^ esq. to be her guar^ms* 
and, on petition, his Lordship appointed Mr. Rous and Mr« Crawford (some objedioai 
being nuule, by the in&nt, to Mrs. FarhU), to be guardians, without any Tcfisresee to tht 
Master. 
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SpkiNOB against Barnarq, and Others. 

RolU, [30th 

^ "»d] ^^ (Reg. Lib. 1 788. B. fol. 35*.) 

May, 

Wife, having a TIY settlement, dated 29th Mareh^ 1787., made previous to the marriage 
V^^\\'^^ °^ ^^® plaintiff with Susannah Crapps, his late wife, reciting tbst 

andleal^dby Susannah Crapps was intitled to 300^., neto South Sea annuities, the same 
her, of 300^ ^ere agreed to be transferred to trustees upon trust, int. al. that they 
in the hands of should transfer the said 300^., stock, or any part thereof, to such person 
trustees, havuig or persons, and for such uses and purposes as she, the said Susannah 
*^^^y^ Crapps from time to time, notwithstanding her coverture, and whether 
mwer afier^ * ®^® should be sole or married, by any toritin^ or writings^ under her hand 
wardt makes a ond seol^ attested by ttoo or more credible xottnesses^ or, by her last will 
testamentary and testament, in writing, or any writing purporting her last will and ^ 
jM^fr, by which testament, to be by her signed, sealed and published in the presence 
f* hll^V^ ^ ^^^ «Mfw3er of xoitnesses, should direct, limit, or appoint ; and, is 
but so much as ^^^*^^^ of such direction, &c. in trust for the said Susannah Crapps, her, 
shall be remain- executors and administrators. The marriage took effect, and Susanneh 
ing at his death, Sprange made a xviU in tvriting, dated the 27 th of September, 1787i 
Ac to her bro- which was signed, sealed and published by her, and attested by tno 
^(ff and sisters, witnesses {agreeable to the power reserved by the settlement) and redttng 
sealcdTi^wid^ die indenture and power thereby reserved, directed the trustee to pay 
amnaeei to the ^^ interest of the said 300/. stock to the plaintiff and his assigns for hfey 
wiU by a wafer, siiid, after his decease, in case the said Susannah died withoot issue, thai' 

4mdis]ona 

siamp. His Honbr held [the annexation by the wafer immaterial, and that] the stamp waa miiiiiilsif 
to a seal. (1) Seooadly, that it Tested absolhtely in her husband, and it was decreed to be paid to hiow <** 
property not being $t^/kiently certain to raise a trust. (2j 

( 1 ] Lord Redesdate questions this part of the decision, on the reasons git^n, reArraig la 
M*Adam v. Logan, postea, B toL 510. $ Mr. Sugdoi idao thinka tbe decUioo wraa|» 
Sugden on Powers, 226, 227. 

{i) a P. Wynne,y» Homkms^anHa, 1 vol. 179^ and. the cssei i^ ibt J^^itSl^t BSl» 
StteaoHwriand v. Trigg, ibid. 142. 

tad 
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to iraDsfer the 8aid SOtf. stock to her brother, defendaot John Ctafps^ 1739, 
and to defendants Rose Wickenden and Elizabeth Bauden (her. sisters) to. ^ ^^ ^1^ 
be equally divided between them, and appointed defendants Barnard Sp&avos 
axkdi^Reeves executors of her said wilK On the 1 1th of November y 1787^ nffoinu 
"the plaintiff's wife Susannah made two testamentary papers, the one of Barna»». 
them beginning, ** This I desire may be done as my last will and tea* 
tament.' She then [^] desired that her husband would give some [ *586 j 
cloaths, drc. to her sisters and^ niece, and the paper went on as follows : - 
** I bewill to my husband, Thomas Sprange, the sum of 300^., new joint 
stock annuities, Jbr his sole use, ana all that is remaining in the stock,^ 
that he has not necessary use Jbr, to be equally divided between my 
brother John Crapps, and sister Wickenden, and sister Bauden, to be 
equally divided between them ; and if either of them be dead, for to go 
between them that is living, to be equally divided between them, ^c." 
This was written on unstamped paper, and was only signed by the testa- 
trix. The testatrix thinking that it was material that her will should bo 
upon stamps, afterwards, on the same day, made the following testamen- 
tary paper: November the 11th, 1787. " This is my last will and testa- 
ment at my death, for my husbp.nd Thomas Sprange, to bewill to him 
the sum of 2KX>/., which is now in the joint stock annuities, for his sole use ; 
and, at his death, the remaining part of what is led, that he does not * 
want for his own wants and use, to be divided between my brother John 
Crapps, my sister Wickenden, and my sister Bauden, to be equally 
divided between them.'* The testatrix, having fixed the two papers 
together with a wafer, requested two witnesses to attest the same, which 
they did, and the testatrix declared the same to be her will, and delivered 
it to the defendi^nt Reeves^ who kept the same till afler her death. July 
the 26th, 1783, the wife died^ ana, no executors being named in the 
last testamentary paper, the husband took out administration with the 
papers annexed, and applied to the trustees to transfer the stock. to him, 
which the^ refused : upon which refusal, the plaintiff filed the prefcupiV 
bill, insisting, that, under the said paper, he was absolutely entitled to ti j 
SOO/., the testamentary paper bein^ either an execution of the power, or 
a revocation of the former will, and, of course, that he was entitled, as 
administrator of his wife. 

This case was argued the Hth of F^^ruary last. 

Mr. Scott and Mr. Troioer, for the plaintiff, co/itended, that the 
Court could take notice only of the papers that were proved in the ec- 
clesiastical court, and that, by them, the defendants had not such. an. 
ioterest as would raise a trust in the husband: that, in order to do tbis^ 
the property, as well as the person, must be certain ; but that, ia the 
present case, the husband had a power of disposition, ■ as to the whole 
fund, so much only [*] being to go over, as he should not find it ne« [ «587 J • 
cessary to use. That very strong words of recommendation had been 
held in the cases not to raise a trust. Le Maitre v. Bannister, [cited 
anUa^ p. 40.] 

- ^ Mr. AingC: for the defendants, said, this differed from the other cases. . .,1^ 

in this respect, that, here, the legacy is hi the trustees, not the legatee ; . t . • ,. \ 
therefore, it is not a request to him to dispose of the legacy in the par* - ^ 

ttcular manner, and insisted that the 300/. ought to be impoundea 6^ . a r*. 

the court, and the legatee to apply, for such parts as he might want,' ' .^^^ 
fhMii time ta time. ...».: /V 

' It stood over for the defendants to propound the former will to the ' 
ecclesiastical court for probate ; but it having been propounded befdre ' v ^ * **« 

without success, and the object being too small to bear the expense of 
a iitigation there, the defendants did not proceed. 

It stood for judgment the 4th of May, , y^^.^ 

Hil Honor stated the dlse^witK its circumstances. ' ^ <^ i 
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1789. "^le fint question is, whether the testameDtary paper mm'mgoftif 

*^ \ ' sealed, and delivered by the testatrix, as her will ; and / think the damf 

SrRANox eauivalent to a seal, without having recourse to the tvq/er foohich amend 

against the stamped paper to the former (3); therefore it is an instrument executed 

according to the power. Then the words are a bequest nit theSCXtf. 

Smiih Sea annuities to his sole use ; and all that is remaining in die 

. stock, that he has not necessary use for, to her brother and sisters ; or, 
as she expresses it afterwards on the stamp, '* At his death, the remsiD- 
ing part of what is left, that he does not want for his own wants," to die 
brotner and sisters. The husband has taken out administriition, and 
filed his bill for the sum. It is contended for the persons to whom it ii 

* given in remainder, that he shall only have it for his life, and that tlie 
words are strictly mandatory on him to dispose of it in a certain wit; 
but it is only to dispose of what he has no occasion for ; therefore, m 
question is, whether he may not call for the whole ; and it seems to me 
perfectly clear on all the authorities, that he may. I agree with the 
doctrine in Pearson v. Garnet, {ante, 38 — 226) following the cases of 
Harland v. Trigs, ante [•] vol. i. p. 142.,) and Wynne v. Hawkins, 
ibid. 179.) that the property, and the person to whom it is to be giveb, 
, * must be certain, in order to raise a trust. Now here, the property 
\so far from being certain, that what is given] (4) is onlif tohat shall re- 
main at his death. The cases are so mucn in point, that they are scarce 
worth mentioning : they are Bland v. Bland (stated, ante^ p. 43. ;) Le 
Maitre v. Bannister (stated, ante, p. 40. ;) Wynne v. Havohins, where, 
not doubting, would have been sufficient to have raised the trust, had it 
not been for the uncertainty of the following words : Palmer ▼. Scrihb, 
2 £q. Abr. 291. is not worth mentioning. Ilien the present case is, ** so 
much as he shall not want for his wants." It is contended, that the 
Court ought to impound the property, [and exercise its discretion in 

« judging from time to time what he may want (5) ; ] but it appears to me 
to be a trust which would be impossible to be executed. I must, there- 
fore, declare him to be absolutely entitled to the 300/., and decree it to 
be transferred to him. The costs to come out of the 300/. 

(5) Lord RedesdaWs notes question this case on the reasoning here assigned, aA 
doubt whether it was necessary to the decision. His lordship refers also to M*Adam r. 
Logarit jxiitea, 3 vol. 110. Vide also Sugden on Pow. 226, 227. 

(4) This evident substitution for die unmeaning word " waMing,** in the dber 
editions, is from Mr. Coxjs notes of the judgment 

(5) From Mr. Cox*8 note of the judgment. 

Madoc [Maddock] against Jackson. 

(Reg. Lib. 1788. B. fol. 292.) 

'Where property {^N a settlement of leasehold property, in trust for the husband and 

is sealed on ^jfe for their lives, and, if they should have issue, then, after the de- 

husband and 

wife for life, remainder to the issue, subject to a power of appointmant, an inttrest vests in am only chiU, 
though DO appointment ^as made. (1) 



(I ) This doctrine is undoubted law, and the opinion of Lord TkuHow 
here ; but it was not the point determined in this case (see 4 Ves. 792. nole, and I Scbfr 
and Lefroy, 293.), although there was some discussion on it. hord Smiemkit*9 M& 
notes state the fact, that ** this question arose only incidentally in the causey tils Cotft 
'* being of opinion, on other grounds, that there was no foundation for the 
" daim, and dismissed the bill. 

** One question was, whether the plaintiff, clainrf ng under a volaBtary 
" the settlement, and not stating that as the ground of claim, could iMist opsn 
** against the second husband of the wife, who had in her wi^whgod reau ii td 
" as her own property, and settled it on her second marriage ; notice pf the iftt 
** inent not being cliarged in the bill, nor that sefilpment made the ground of Ae pk 
« mff 's title, which wu statad under an old ftiH, and wbkh totally nOad m MftA*^ 
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cetse of the sumvor, to go to such issue, in such proportion, maaBer, 1789. 
and form as they or the survivor should direct, limit, and appoint. *^ ~.^i-^ 

The wife survived the husband, and there was issue one child onlj, Madoc 
who died during her survivorship ; no appointment was made. againti 

Lord Chancellor was of opinion that an interest vested in the child, Jackm^w, 
and seemed to doubt the case of Maddison v. Andrew, 1 Vesey, 57.9 i^ 
it was to be considered as determined on the idea, that the children 
could not hkve succeeded if no appointment had been made. 

[Bill dismissed*} 



X*] R091NSON, surviving Assignee of William Stuart, a Bankrupt, [♦589] 
Administrator and personal Representative of Mary Stuart, ais 
late Wife, which Mary Stuart was one of the next of Kin of 
Robert Bradley, deceased. ... Plaintift. 

James Taylor, Richard Guest, William Stuart, Thomaa 
Marsh, the Elder, Thomas Marsh, the Younger, Mary Wi<»* 
kinso'n, and Alice Howard. - - Defendaatt* 

(Reg. Lib. 1788. B. fol. 550. b.) 

nPHE bill stated that Robert Bradley^ by his will, dated 2l8t October^ Tc«i«tor g»v« 
-■' 1771, and a codicil dated 24th November, 1771, after several Icga- UierettMid n 
cies, gave all the rest, residue, and remainder of his real and persoiat «<!«« of ml 
estate, to his executors thereafter named(l), upon trust, that they or Ae ^ijf'Tto^ 
survivor of them, Or his heirs, shall sell and dispose of his houses dii^ ^^H^^l tktfdn 
lands to the best advantage, and for the most money they can, after hi$ after MNMtf (l) 

upon trusts to 
sell his bouses, &c. and thereout, and out of the remainder of his personal estate,] to pay annuities— mnd 
then to pay the produce to A. for life. One of the trastees and executors has a \egKey, Held Ait the 
executors have no beneficial interest ; and that so much of the reiddue as arisat froB» the real, is m result- 
ing trust for the heir 2), and the rest a trust for the neit of kin. [Upon a petitioo to vary the nunute^ 
the Lord Ckaneeilar retained his opinion, and refused the application without prejudice to a ' 
It was never, however, applied for. (3)J 

(1) It is observable, that Sir /P. Grant M. R, referring to this case, and to this pir- 
ticular clause, lays great stress upon the difference between a bequest in such cases as Imi^ 
«* to the executorx thereinafter named,** and one to oertmn penont nominatim upon tnials 
which do not exhaust the whole subject matter. See in Dawson v. Clarke, 15 Ves. 416. 
Lord Eldon, C, though he affirmed Dawson v. Clarke on the appeal, did so under its 
particular circumstances, and disapproved of the above distinction. Vide 1 8 Ves. 955. 
256, 257. hut Sir IT. Grant afbrwards most respectfully sUted, that he still retained tb« 
lamc opinion. Fide in Soulh<m%e v. Bate, 2 Yes. and Beames, 398, 399. See also 
Batteley v. Wtndie, antea, 31., and Pratt v. Sladden, 14 Ves. 193, &c . 

It must be noticed that Mr, Brown*« statement ofUie will agrees exactly with Reg. Lib.; 
and that Sir W. Orant'i observations (15 Ves. 416; on Afr. Brown'x omission in this cau, 
apjilies only to his not having inserted that jmrt of the decree which was relative to the perso- 
nal estate. Lord Eldon C. also observes, (18 Ves. 254.) " So little doubt was [in the prin. 
** dpal case] entertained that the executors could take no beneficial interest, thai the gnat 
" question was whether the form of the devise of the real estate, with a truit to sell it, bed 
•« not to far converted the produce of it into perscmalty that the next of kin would take 
** the whole.** 

It may be observed with respect to the generality of the position appearing (TS Vet. 
954. ) that if an executor takes a residue beneficially qud executor, a case of lapse will n9t 
fbrm part of such residue. That lapsed legacies will accrue to such execuier, see WUtoH 
V. /o.T#, 2 Ves. 168., and Supplement 317, 518., which refers ako to Bmssot r. BaieheUr, 
1 Ves. 67. 

(2) Vide S. P. Berry v. Usher, 11 Ves. 87. 91. Williams t. Coade, 10 Vea. 50a 
(therein cited) and the references. 

(3) VIda a C 1 Ti% Jan. H* 

decease^ 
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cleoeaae» and put and place, tlie money ariaing therefroniy as well as the. 
rents and profits thereof, in the mean time, out to interest, upon the 
best jBecurity they can get for the same, '' and thereout and mrf ofl^ 
remaining part of my personal estate pay unto my -cousin Betty Monk, 
during her natural life, one annuity, &c« of 10^. (he then gave other an- 
nuities and legacies, and continued as follows) : And as to all the rot 
and residue of the money which sliall he then out at interest, I do 
hereby order and direct, that the same shall remain out at interest, for 
and during the life of my cousin Mary Stuart, and in case she shall li?e 
separate and apart from her husband Wiiliam Stuart, tlien and in sach 
case, I order and direct that the yearly interest arising from the taid 
surplus money, shall be paid to her sole and separate use, but in esse 
she shall live with, or have any connexions with her said husband, theo, 
in such case, I hereby order my said executors or the survivor of them, 
to pay her no more interest, but to let the interest accumulate unto the 
time of her death, an^ I do hereby further order that in case Jaina 
Stuart, son of my said cousin Mary Stuart, shall behave dutifully, and 
to the satisfaction of his said mother, that she may at any time during 
the term of her natural life, by her last will and testament duly [♦] st^ 
tested, charge and make chargeable my said estate, with the payment of 
the sum of 400/. to be paid to the said James Stuart, by my said executon, 
or the survivor of them, his executors or administrators, within lix 
months afler her decease,'' and appointed defendant James Tqyhr and 
Richard Guest, executors of his will, ^* hoping they will see the same 
duUf performetP* (4), with the common clauses, as to the receipta being 
sumcient discharges for the money for which tJbe premises snould be 
sold for their indemnity from each other's acts, and reimbursing them- 
selves the expenses of the executorship. By the codicil, he gave to lus 
clerk, James Taylor, (one of the executors,) a legacy of lOOi^. The 
testator died in 1771, leaving Mary Marsh his heiress at law, under 
whom the defendant Thomas Marsh, senior, and Thomas Marsh, junior, 
claimed, and the executors proved the will, entered into possession of 
the estate, and sold the same. Mary Stuart continued to live apart 
from her husband, from the death of the testator till her own death in 
17S4, and the executors paid to her, during that time, the-interest and 
profits of the clear residue of the testator's estate both real and personsL 
Mary Stuart, previous to her death made her will, and, therevy, pur- 
suant to the power, appointed the sum of 400/. in favour of her son 
James Stuart, and appointed executors of her said will, who having re- 
nounced the execution thereof, administration was granted to defendaat 
William Stuart, her husband. In 1778, a commission of bankruptcf 
issued against said William Stuart ; and the plaintiff, together win 
Leah and Atkinson, were chosen assignees, and Leak being dead, sod 
Atkinson having been removed from being an assignee, plaintiff Is nour 
the surviving assignee ; the plaintiff, therefore, claimed that the testator 
not having disposed of the residue of his real and personal estate, (the 
real estate being by the will directed to be sold, and having been con- 
verted into money,) the same was become distributable at the death of 
Maryk Stuart, among testator's next o£ kin, one of which «he was, and 
as such, entitled to one third part thereof; that the samey therefoe^ 
vested in William Stuart at the time of his bankruptcy, md under s 
new assignment of his estate (which the bill stated to have been made to 
plaintiff,) he was entitled to the same. The bill therefore prayed an 
account, and that the plaintiff might be declared to be entitled to one 
third part of the residue, or surplus of tlie testator's estate, as assignee 
of said William Stuart, and that the same might be paid to him.— r The 



(4) Sec this noticed {inter alin) by Lord Eldon C in J9eii*9on v. dorU, 18 Ves. 854. 
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defimdanU Taylor and (rueU by their aosi^eerB claiaied the residue of die 1789. 
real and personal estate, as undispoaed of, in their character [*] of exe- 
cutors, and that they were not trustees thereof, the legacy to Tetyhr 
not excluding the rights of both as joint tenants of the same. The de- 
fendants Maty Wilkimofh Thanuu Marsh, senior, and Alice Howard^ 
hy their answer claimed the other two-thirds as next of kin. Thomas [ *591 ] 
Marshy the younger, as heir at law submitted, that, although testator's 
real estate was by the will directed to be sold» yet, inasmuch as the mo' 
ney arising therefrom vfas not disposed of (6), sucli money should be 
considered as remaining in the nature of land, and belongmg to him as 
heir at law. William Stuart, by his answer, contended the interest of 
his wife was an interest vested in him at the time of his bankruptcy, 
and claimed the same, as a new acquired estate after he had obtained 
his certificate. 

This cause was' heard 27th June, 1786*, when the necessary accounts 
and en(]|uines were ordered, 'and it now came on for further directions 
respecting the interests of tlie several claimants. (5) 

Mr. Solicitor General and Mr. King for the plaintiff. -«- The bill wa» 
filed by the assignees of the bankrupt, against the executors of Bradley, 
two sets of next of kin, (those at the death of the testator, and those at 
the death'of Mary Stuart,) the husband and the heir at law. The plain- 
tiff contends that the third part of the residue of the estate passed to the 
husband, and throuffh him to the assignees of which he is survivor. We 
are to argue, Ist, That the assignees became entitled against the claim of 
the husband, who contends that it did not vest in him till the death of 
his wife, when he had obtained his certificate, but it clearly vested in her 
upon the death of the testator, and, consequently, in the husband, as a 
c<mtin^nt interest, and assignable by him, subject to the equity of having 
a provision made for her out of it. 2dly, The executors contend, that 
they are not trustees ; but it is a mere devise in trust to them — it is . 
given upon the trusts after-mentioned, so that the testator has shewn, by 
the tenor of the will, that he meant them to be only trustees. It is more 
clearly so than if he had given them equal legacies, which would, clearly, 
have made them mere trustees. This also is apparent from the devise of 
the real estate ; unless he meant to make the executors deviseeis of the 
real estate for their own benefit, it will be difficult to contend, that the 
personal estate was to be so disposed. Sdly, With respect to the heir 
at law. — The testator has converted [*j the estate, out and out, into, a 
pec^nal fund, the trust is, to sell the whole, and to apply the rest and 
residue, by which, the testator meant, the produce of the whole to the 
use of Mary Stuart for life. This is within the cases of Mallabar v. 
MaUabar, Forrester, 79. Durour v. Motteux, 1 Ves. S20. and O^le v. 
Cooke, which is in i Ves. 177* but the material part of the case is not 
thcore reported, but the Master of the Rolls, in giving judgment in 
Fletcher v. Ashtumer^ [ante v. 1. p. 4970 H^ December, 1778, stated 
that case of Ofle v. Cooke (19th F^ruary 1746,) as follows. Mr. Ogle 
made his will in 1744, and gave his real estate to trustees to sell, and to 
vest the money in stock, and pay the intovst to his wife during her wi- 
dovrboodf and, after her death, or marriaoe, to his two daughters equally, 
except that tlie eldest was to have lOOoSC more than the other, he gave 
the rest of his personal estate in the same wa^, he, afterwards conveyed 
the real estate to one of the trustees named m his will, to whom he was 
considerably indebted, in trust to sell so much as should be necessary to 
pay the debt, and, as to the residue, in trust for Mrs. Og/!e; part of the 
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(5) The Muter aiAongtt other things, certified tb«t the whole or the real euate had 
been told hy the defendfuit, Taylor, for 650/. 17«. R. L/Set the directions in the decree 
as to this, in fiivour of Uis bcir, pntea^ 3^. 
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estate was sold, and then Mr. Oele died. This younger daughter died 
in his life-time. The bill was brought by the widow, and the elder 
daughter, against the son, who was the heir, and the trustees, to have the 
residue of the estate sold, and claiming the share of the younger daogbter 
as personal estate of Mr. Oghy to be divided between them and the son, 
as his next of kin. The son insisted the conveyance to the trustee wai a 
revocation of the will, and, if not, that the share of the dead daughter 
was to be considered as real estate of Mr. Ogle, and descended to him as 
heir. It was determined, that the conveyance was a revocation only,/^o 
tantOf to let in the debt ; and that so much of the estate as remained un- 
sold should be sold, and that the money raised or to be raised by sale of 
the estate, made part of the personal estate of Mr. Ogle, Scuaamore v. 
Scudamore, Pre. Ch. 543. was a case, where money to be laid out in land 
was considered as converted into land. Duroury.MotteuXf 1 Vesey, S9Q. 
the will was held to have converted the estate into personalty ; that caie 
does not come up to the present, on account of the inference arising fron 
the gift of the residue. In Mallabar v. MaUahary Forest. 79. when 500^ 
was given out of the money to be raised by the sale, to a party who died 
in the life-time of the testator ; Lord TaJhot inferred, from the heir at lav 
. having a leeacy, (6) that Esther should take the personalty, and the money 

[ •693 J raised by the sale of the real estate. (6) — Mixmg the two [♦] funds hai 
been considered as showing the intention of the testator, that the whole 
should be converted into personalty. In th^ case of Ackrot/d y. SmUhony 
[^ante, vol. 1. p. 503*3 March 4th, 1780, which is against us, the heir at 
law contended the shares of the deceased legatees continued real estate. 
At the Rolls, that case was decided in favour of the surviving residuary 
legatees, but upon an appeal, it was determined for the heir at law, cd 
this principle, that although the testator had converted the fund, be had 
done so with an intent to give it to particular persons, and, if the sharei 
did not go to those persons, they should not be considered as converted, 
but that the testator died, as to them, intestate. There was a case of 
Traffbrdy. Dickenson, in the Dutchy Court in 1785, very similar to 
Achroyd v. Smithson, There was no decision, although there was mocb 
argument ; Lord Ashbnrton and Baron Eyre differing about the authority 
of Ackroydx, Smithson, In the present case, the testator intended to 
convert the whole into money, and it cannot be contended that it was 
with a view to giving it to any particular person. Nothing is more clear, 
' than that he meant the fund produced from the whole should be a fund 
for all the purposes of the wiJI. His intent to blend the two funds ^ 
pears from his calling the whole money. Under this descriptton, Mef^ 
Stuart could not take the rents and profits, because that was not money 
at the time, it is clear, therefore, he meant the whole to be converted. 

Mr. Hardinge — , for an annuitant whose annuity was charged on the 
aggregate fund, and also for the next of kin ; also argued that the whole 
fund was converted into personalty, and that it was impossible to diBer 
this from former cases on the subject, in all of which, it the funds were 
mixed, and the whole given to A. B, and C, though the objeet should 
fail, still it was converted as against the heirs into personal estate. 

Mr. Attorney General, for the husband, cited Jacobson v. WiUiami, 
■ 2 Will. 382. to show that, the wife never having become entitled to this 
gifl, the commissioners could not assign, it being only a possibility. 

Mr. Pigot, for the heir at law. — There cannot be any Question b«t 
that the estate undisposed of goes to the heii: at law ; in all the cases, 
the question has been, in what sense the testator has meant the terms be 

(6) Sed vide contra Randal v. Bookcy, Pre. Ch. 162. which seems good law. Tbii> 

legacy does not exclude next of kin from jtersonalty. Sec jtndrew ▼. Clark, 2 Vf». 1^ 

inglon V. Kmntulet/, 1 P. W. 544. Lord NoHh v. Purdon, 8 Ves. 496. Sckyf* T«w(. 

e«. 71. Griffitki y. Hamilton, 1*J Ve». 310. 
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tias made use of) and whetlier he has intended [*] to give the whole of 1789. 
his estate, whether real or personal. Here, the testator has kept up a 
distinction between the funds, by the terms he has made use of; he has 
mixed it only for the particular purpose of giving the whole produce to 
Mrs. Stuart for life, and has made no further disposition, so that the heir 
at law stands in the same favourable light which every heir at law docs, 
where there is nothing more than a life estate disposed of. Dighy v. 
Le&ird<, 3 Cox's Pr. Wms. 22. note. 

Sir. Mansfield and Mr. Abbot, for the executory. — This is very dif- 
ferent from any of the cases where the executors have been declared to 
be only trustees. It is true, trusts are annexed to their claim, but there 
is hardly any case where the executors have taken before the other pur- 
poses of the will have been performed. Here the testator has, expressly, 
given the residue to the executors, and had it in his mind to take, out of 
their hands, all he meant so to do, a life estate to Mrs. Stuart, and a 
power to dispose of ^OO/. to her son. — She was one of the next of kin ; 
if he did not mean her to take in that character, he did not mean the 
other next of kin should take, he meant, therefore, that the rest should 
go to the executors. — A distinction has been drawn, that, as the real 
estate must be in trust, so the personalty must be in trust likewise, but 
the purpose being to pay charges, does not, necessarily, convert the 
whole into a trust. In a case of lAoyd v. fVentivorthf the devise was all 
the residue (of real esjtate) I give to my wife, to enable her to pay my- 
debts, legacies, and funeral expences. The heir at law argued that, as 
it was to enable her to pay debts, 4*c. it was only a gifl in trust, and there- 
fore that, after payment thereof, it was a resulting trust for him, but 
your Lordship held it went absolutely to the wife. In Rogers v. Rogers^ 
5 Wms. 193. the court held that the wife took beneficially. So, in Hill 
V. Bishop of London, 1 Atk. 618. but this is a stronger case, for, though 
it was a trust to a certain extent, beyond that, the testator did not inteiu,! 
it so, and at the expiration of the annuities, no further trust remained. 

"Lord Chancellor, — Nothing can be so clear, as that if this was a gifl 
to a stranger in trust, it would be a pure trust, I am therefore much sur- 
prised that there should be no case of this sort, where the executor has 
been held a trustee. — The difficulty is to find that an unsold (7) residue 
of real estate can, by any means, go from [*] the heir at law. Inferences [ #595 ] 
have been admitted where the testator has not expressed himself clear! v, 
to show that he meant to convert the real, into personal, estate. If it is, 
once, deemed sufficient that he meant it to be turned into money, to make 
it the same as if it had been money before his death, then you will have 
the testator declaring that he did so. In all the cases, it has been, v/herc 
he meant it to be converted, out and out, that the testator meant it 
should become money, but the question is, whether he meant it to be the 
same as if it had been money before his death. It has not been held to 
be part of the personal estate ; but to be disposed of as if it was part of 
tfie personal estate. The heir at law is entitled to the residue, as a re- 
sulting fund. Ackroyd v. Smithson received great weight from the other 
cases which agreed with it, and from Digby v^Legard, as quoted. I do 
"not see how the personal representative can ever get at that which was 
not personal, at the death of the testator, but by an express direction — 
therefore, I think the heir at law, here, is entitled to the residue of the 
real estate as a resulting fund. (8) 

The 



(7) No such difficulty an* m this case, for the Master had certified thai ail the testator' t 
real estate had bt^en sold; and that the defendant Tat/lor had recfiTed the proceeds, 
anounting to 6501, 17f. R. L. See the decree in the following note. 

(8) " And as tP the clear residue of ^e said personal estate, after the paynientK and 
»pptopriatioiis befora directmi. His Lordship doth declare, that th« defendants, the 

'Et 2 " executors 
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Cases Argued and Deterhineh 

The bankrupt's claim is out of the case ; it vests in the assignees, the 
moment of the testator's death, as an assignable interest* 

'' executors of the mid testator, are nat entitled thereto t and that the same is divisibte intt 
"10 equal parts amongst the rest of kin of the said testator. And his Lordship d'tk 
" declare, that the defendant T. M., the younger, the heir-at-law of the said tcstatflr, if 
*f entitled by way of resulting trustt to the sum of 6501. 17s. produced by tale <ftke kU 
** testator* s real estate .*'* and the Master was to enquire at the expence of Mr. Taylor, 
the executor, whether it had been disposed of, and how, and whether it bad been pradoe- 
tire. R. L. 

The executors aAerwards attempted to alter the Lord Chancdlors opinion upon a pe- 
tition to vary the minutes ; but his Lordship refused the application, without prejudice 
to a rehearing. They did not, however, apply for one. Vide S. C. 1 Ves. jun. 44, 45. 
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Creditor of 
partners, on 
bond, for money 
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the use of the 
partnership may 
prove against 
the joint or 
separate 
fund.(l) 
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Ex parte Clowes in the Matter of Liveset^ Hargreave, and 

others, Bankrupts, 

TIVESEYf Hargreave and otliers, being partners, the petitioner hsd 
lent upon separate bonds of Livesey^ to the amount of 5SO0/., of 
Hargreave^ to the amount of 7200/. ; he also held joint^notes of Livesey 
and Hargreave, to the amount of 660/. The money, though lent on the 
individual securities of the respective parties, had come to the use of the 
partnership ; and, there being several other debts of the partners under 
the same circumstances, the partners in 1781, being then solvent, came 
to an agreement to consolidate these debts, and that they should be cob- 
sidered as the debts of the partnership. 

The partners having become bankrupts, and there being a joint coib- 
mission against them, the petition was to be admitted [*] to prove tbeie 
bonds, Sfc» under the joint commission, and that separate accounts migbt 
be kept, with an election to the petitioner, to prove against the joist 
estates of the bankrupts, or the separate estates of Livesey and 
Hargreave. 

Mr. Kingy for the petitioner, relied upon the agreement among the 
partners, in 1781, as having the efiect of an acknowledgment that the 
money came to the use of the partnership, and, therefore, that the peti- 
tioner ought to be at liberty to prove acainst the joint estate. 

Mr. Solicitor Genei-al opposed the petition, upon the ground that where 
the loan was only to one or two paitncrs, the demand could be ouiv 
against those one or two. 

But, Lord Chancellor thought that, as the money was admitted by all 
the partners to have come to the use of the joint fund, it would entitle 
the creditors to consider themselves as joint or several creditors, and 
theiefore to prove against the joint or separate estates, it being a 
joint debt, in respect to its having come to the joint use, and separate 
from the nature of the security. 

It stood over to another day, when Lord Chancellor made the 
order. (2) 

(1) Lord ICldon C approved of the principal case; but observed that "ilfanu^ 
t//wn the particular circumstafi^es,** See in Ex fMxrte JSonbonuSr 8 Ves. 546» See ako lfc« 
case of Burton, Forbt's, tjl' Co. noticed on the judgment, ibid, and thecaaeof JSrp. Bttk- 
nus itself, 8 Ves. 540. Ex parte Lohb. 7 Ves. 592. Ex parte Le Forest^ Cooke, B. l- 
*266f &c. Lord Redesdale's notes, refer also to Ex parte Apuyy pott. 3 roL SS5. n 
which the Lord Chancellor says, that ** the agreement of the partnert to ciiiuulidrfr tk 
*' separate debts made the difference.** See funher Christian's Bankrupt Law, S vol 41 
303, 

(2) See tlie order, Co. B. L. 265. 
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[S. C. Cooke, 

Ex parte Leeke in the Matter of Beckett. B. L.153, 154, 

^ 6th edit] 

npHE bankrupt was executor of a deceased person, the petitioner was Creditor of . 
-■' a creditor of the bankrupt's testator, to the amount of 286/. — 432/. bankrupt's tes- 
of the effects of the deceased were in the bankrupt's hands. The peti- ^' (^ '^**®™ 
tion was to be permitted to prove this demand against the bankrupt's cutoO^nTiid- 

^^'^' . . ... mitted to prove 

Mr. Mitford in support of the petition said, the only doubt was, as to the amount of 
the manner of proof; that a person should be appointed to collect the testatcn-'s pro- 
testator's goods, to be administered in a course of administration. The P^ *J h^nV- 
doubt entertained, upon a former day, was, whether Lord Chancellor [he <Mvidend'to 
sitting in bankruptcy could appoint [*] a receiver — but that the thing be paid into the 
had been done in two cases. Ex parte Llewelli/n,(2) — Ex parte EUis, bank, subject to 
1 Atk. 101. further 

Lord Chancellor. — I apprehend, in strictness, the bankrupt ought to ©''dc'-CO 
be admitted a creditor, for that which he has as executor, against his own L *597 J 
estate : but, it would be evidently improper to suffer the money to come 
into the hands of the bankrupt. In the present case, there is nothing 
but money in the hands of the assignees, and the creditor has such an 
interest in it as to entitle him to have it retained in court. — If the pro- 
perty was considerable, I would not proceed without a bill (3) ; but, as 
It is, let the bankrupt be admitted a creditor for 432/. and let the as- 
signees pay the dividends into the bank, subject to further order. The 
assignees to retain 40^. out of the dividend for their costs. 

(1) See Cooke, B. L. 150, 151. 152, 153. which also refers to Ex paHe Brooks, S. P. 
ana rx parte Shakeshafly postea, 3 vol. 1 98. 

(2) Cooke. B. L. 152. 

(3) Or if the matter is coinplicatedi as in ex parte Maikland, 2 P. W. 5i6, 



Ex parte Moore in the Matter of Tyler. 



1 



N 1785, the petitioner purchased and shipped a cargo in the West Costs ansen 
Indiesy by order of the bankrupt, which, with charges and commis- from the pro- 
sion, amounted to 2200/. For his re-imbursement, the petitioner, in testing of bilh, 
pursuance of a previous agreement with the bankrupt, drew bills of ex- ^^^^ "<*' ^ 
change to the amount, which were presented to the bankrupt for accept- antecwlentT* 
ance, at different periods, between the 17th of March and the 22d of ^Te la of bank- 
Aprily 1785. The bankrupt accepted one, which was afterwards paid ; ruptcy. (i) 

(1) Lord^/rfonC. observed in Exp, Hill, 1 1 Ves. 647. that Mr. CuUen had stated the 
doctrine on these subjects very ably in his work on the Bankrupt L&ws, from p. 104. &c. 
and his Lordship in that important case, entering into an historical view of it, seems to 
have elucidated the true jtrinciple so very satUfactorUy, that the jrractice soon became estab- 
lished on a surefovndaUon* 

It seems, in the result to have become settled, that the precise amount of a debt or of costs 
must be ascertained, by taxation, or act uaI judgment, before the act of bankruptcy committed. 
Vide Exjtarte Charles, 16 Ves. 256, &c. The party there accepted the case proposed; 
and after a most able argument, and mature consideration of tlic Court of K. U.; it was 
bald that the debt due upon' the judgment tehich was entered up cfter tU: bankruptcy was 
not sufficient to supj)ort a commission; although the verdict was obtained previous to the 
bankruptcy. Vide 14 East, 197. Tlie editor would have thought that in the c.isc of 
costs, the Courts of Law and Equity could not have remained in so uncertain and contra- 
dictory a practice on the subject up to the commencement of the 19th century, h ul tlicy ) w. 
attended to the decisive judgment of Lord Harduickc, that costs do not become l>.gaii/ 
due, or a certain duty decreed until they have been taxed. See in Jfhite v. Haywood, 
Johnson v. Peck, and ITemp ?. Mackrell, « Vea. 461. 465. 579. 

E e 3 the 
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1789. ^^^^ others were noted for non-acceptance, and afterwards protested for. 
^11^ ■ * non-payment, at different periods between the 18th of June and the 22d 

Eg parte of Jidy, The protested bills >vere afterwards taken up, by the petitioner, 

Moors. in September and October, who paid the same, together with damages aod 
several charges, amounting to 298/. besides which, interest had accrued 
to the amount of 46/. lOs. On the 5th of May, 1785, the act of bank- 
ruptcy was committed, but the bankrupt continued in trade till Januarti 
following. Upon the 9th of March 1786, the commission issued, la 
March 1788, a petition was preferred to be let in to prove the value of 
the bills, with the charges and interest. Upon the hearing of the peti- 
tion, an order was made that the petitioner might go before tlie commis- 
sioners, and prove such debts as he might be advised, and to be admitted 

r #5gg 1 a [*] creditor for what he should prove, llie commissioners admitted < 
him to prove the value of the bills, but refused to admit him a creditor 
for the costs and charges of protest. The present petition was for the 
purpose of being admitted to prove these costs and charges* 

Mr. Selxvi/n and Mr. Simeon in support of the petition. — The costs and 
charges, in the present case, ought to be admitted to beproved, on the same 
ground that, where a verdict is obtained before a bankruptcy, the costs 
aflem^'ards are permitted to be proved, as having relation to the verdict 
Avlet V. Hartford, 2 Blackst. R. 1317. Blandford v. Foote, Cowp. 138. 
which was upon an application to discharge the defendant out of custody, 
and it was held that, the cause of action being before the bankruptcy, 
the costs were also discharged* Longford v. EUis, (\)Eaaer Term, 1786. 
In this case, all the bills were protested before the commission issued. 
Lord Hardtoicke, in an anonymous case, 1 Atk. 140. admitted costs, of 

Protesting bills, accrued before the commission of bankrupt issued, thou^ 
e refused those subsequent to the commission. Mr. Simeon also cited, 
Francis v. Rucker (2), before Lord Camden, 6 July 1768, where the 
plaintiff being a merchant living in Pennsylvania, had orders from the 
batikrupt living in London, to buy a cargo of corn, and to draw for the 
amount of the cargo. The plaintiif, accordingly, bought a cargo amount- 
ing to 82,000/. which he sent, according to orders, and drew 160 bills 
for the amount, some of which were accepted and paid before the bank- 
ruptcy. Six were accepted, but protested for non-payment ; the others 
were protested for non-acceptance and non-payment, after the bank- 
ruptcy. By a law of 1700, made by the States in Pennsylvaniq, it irai 
enacted, that, on all bills of exchange, drawn or endorsed in Pennsyi' 
vania, upon England or any other part of Europe, which were returned 
protested, the drawer or indorser should pay, to the holder of such bill 
20 per cent, over and above the value of the bill, in the specie or cur- 
rency for which the bill was drawn, for the costs and damages of the 
protest and return of the bills. The plaintiff, having discharged these 
bills, together with the 20 per cent, applied, by petition, to be admitted a 
creditor under the commission, as well for the 20 per cent, which 
amounted to 6000/. and upwards, as for the value of the bills ; Lord 
Camden, thinking it a new question, and a matter of great consequence, 
[ *599 ] directed a bill to be filed, which was afterwards done, [*] and the cause 
came on upon bill and answer, which admitted the above facts ; and, 
upon the hearing of the cause, his Lordsliip held the whole to be ooe 
transaction, and admitted the plaintiff to prove, not only the amount of 

(I) S. C. Cooke, B. L. 200 r6thedit.)» 1 85. former editions ; cited, 1 H. Black. S9.<a^ 
see it several times mentiouea, with great disapprobation, by Lord Eldan C« oo tbt 
authority of Lord Keeper Henley ^ &c, in ex parte Hill^ 1 1 Ves. 652, 655. &c. ; and in er 
parte Charles, 16 Ves. 257. Its authority was wholly superseded by the ultimate decisioft 
of the latter case, vide 14 East, 197. &C Se« tha Editor*! first note to tha prindpsl 
caia, and Christ. Bank. Law, 354. 

(S) FrandU ▼. ttutker, Ambkr, 678. 

tlie 
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the bills, but the 20 per cent, paid after the bankruptcy , considering the 20 1789. 
per cent, as liquidated damages. His decision proceeded on two grounds, ^ , „*^ 
1st, that when the merchant here became bankrupt, he was incapable of Exports 
pajring, and the 20 per cent, became eo instanti due. If not so, the Mooa^ 
iOfer cent,had a reference to tlie original transaction, and therefore the 
plaintiff had a right to prove it. 

Mr. Solicitor General, on the other side — cited a case determined on 
the 27th oi July, 1787, where the bankruptcy was before a verdict, and 
costs were afterwards incurred, which the Lord Chancellor would not 
admit to be proved. Lord Camden, in the cited case, thought the ac* 
ceptor there, had made himself liable to the stipulated damages, tohich 
could not be said to become due after the bankruptcy, because they 
became due by the bankruptcy. So, where a wife had a bond payable on 
the husband's becoming a bankrupt, Lord Camden said, it could not be 
after the bankruptcy, because it became due upon his becoming a 
bankrupt. Your Lordship has since thought otherwise, and has cor- 
rected It. 

Lord Chancellor, — With respect to the first point, where a debt is 
contracted, and a verdict obtained before bankruptcy, and there is a 
judgment after the bankruptcy, if the judgment could not be proved, 
the debt which is-merged m it could not. (1) I do not know whether it 
was worth while to relieve tlie creditor at the expence of the general 
rule, or whether it would not have been better to have left tlie plaintifiP 
upon the Judgment, with his own costs. In the cited case, Lord Camden 
went on the special act of the colony, that bills 'which should be returned^ 
should be paid with 20 per cent, beyond the amount of the original bills. 
The merchant had agreed to accept bills, and some bills were accepted 
before the bankruptcy ; others were returned protested for want of ac- 
ceptance. Lord Camden said, that the contract, being that they should be 
accepted, carried with it the contract for the 20 per cent, tf they xvere 
not so, (2) With respect to the bringmg the damages down to the time 
of the commission, there is no case in which that has been done, where « 

the time of the act of bankruptcy [♦] has been fixed. In this case, as r ^600 1 
the time of the act of bankruptcy is fixed, J cannot carry the damages 
lower than the act of bankruptcy. 

(1) So ultimately determined in Ex jmrte Charles, above referred to. Vide 14 East, 197, 
&c. See fdso the reasoning of Lord Eldon C. in that case, 16 Ves. 257, 258., and in 
Exp. HiU,\\ Ves. 646, 647. &c. 

(«) Vide Ambler, 675, 676. 



Ex parte Keith [Keefe].(1) 

TflMBER, a correspondent abroad of the bankrupt, having tlie Order refused 

bankrupt's books in his possession, was summoned to produce them to *<> ** tliird person 
the commissioners, but refused so to do, claimincr a lien upon them, as ^ produce tlie 

.. /. 1 . ° . *^ ' • bankrupt 8 

a security for money lent. ^ ^ ^. ^ .^ ^ , ^ , book*, £nce the 

The bankrupt now petitioned that Kimber might produce the books, commissionera 

as without their assistance he could not pass his last examination. may commit. 

Lord Chancellor refused the order, since the commissioners might 

commit on refusal. 

(1) From Mr. Brown^s MSS. See n petition in the bonkruptcj, on other grounds, 
2 Cox. 193. 



K e 4 



600 ^ASEs Argued and Detbvmiiicd 

1789. 

William Lewis, and Jkmmt Wblls, and Elizabeth, his Wife, 
(late Elizabeth Lewis) ... Plaintifi. 

Oeorob Kino, and Hbster, his Wife, and Thomas Johesov, 

Defendanti. 

(Reg. Lib. 1788. B. fol.634. b.) 

Teitstorhmvmg TOWARD Hawkins, (father of defendant Hester King,) by wiU, 
"^^U^dT^Vw ^^^^ ^^^ ^^^ ^^ October, 1779, gave his cop^^hold, called the 

^ mortme Nunmead Pool, situate in the parish of Staines, (then in the occopttioa 
<mon«y to the of Thomas RoUe, and let on lease, with other premises at Staines, csDed 
mortgagor, and the Nurseries,) unto the defendants and their assigns, during their joint 
daairei that he lives, and the life of the longest liver of them, without imp^icfameot of 
!!miSao«T in- ^"^^^^ 5 End, after the decease of the survivor of the defendants, he gwe 
terarti^In to ^^ ^^^ ^^ ^^ I>laintiffs, William Lewis, and Elizaheth Wells, as te- 
a third penon. iiants in common in fee* And after reciting that he had lent the de- 
The mortgagor fendant, Georse King, iOOl. on bond, and the defendants ([*] ktd 
telling the mortgaged to him the lands called the Nurseries, (which was the estate 
bIto*S?inort- of fl?«/^ King,) he gave to the defendante the 40(V., and all intcrwi 
caM^moner ' which should be due at the time of his decease ; and directed his exe- 
into Court, for cutrix to deliver up the bond, cancelled, to the defendants, and asfign 
the uae of the the mortgage over to them. And, in consequence of his haTing givea 
deriMe, aubject Qp t^e gaid bond and mortgage, he desired that the survivor of Uie dc* 
^^^ fendants would, at his or her death, give the mortgaged premises to the 

r ^601 1 ^^ plaintiffs, in like manner as he had given Uiem Nunmead Potde, 
^ and made his wife, Mary Hawkins, residuary legatee and sole execu- 

trix, who proved the will, and delivered up the bond and mortgage, 
cancelled, to the defendants ; but the defendants afterwards sold the 
estate called the Nurseries to the other defendant, Thomas Johnson, 

The plaintiffs filed their bill against the defendants, statins the above 
facts, and charging that the directions in the testator's will, as to the 
disposition of the estate cdlcd the Nurseries, were imperative; sod 
that the defendants, by accepting the cancelled bond and mortgsge, 
became bound to fulfil the instructions of the testator ; and chai^i^> 
also, that Johnson, the purcliaser, had notice of the transactions : 
therefore, praying that the defendant, Johnson, might be declared a 
trustee for them, as to the reversion of the interest in the premises : or 
that an enquiry might be directed what interest was due on the boml 
and mortgage at the death of the testator, or had become due since ; 
and the defendant and Johnson mi^ht join in a re-assignraent at the 
mortgage, on making a proper security on the Nurseries for such sum 
and mterest, and the plaintiff declared to be entitled to the benefit 
thereof, in lieu and satisfaction of the reversionary interest directed to 
be^ven to them by tJie testator's will. 

^ The defendants, by their answer, stated the bond entered into b^ 
* defendant King, and an indenture executed by defendant King, and his 
wife, whereby the defendant King covenanted for himself ana his wife, 
to levy a fine of the freehold land in the parish of Staines, (the estate of 
Hester, his wife) to enure to the use of Edward Hawkins, his heirs and 
assigns ; (with a proviso that if plaintiff, George King, should pay the 
400^., and interest according to the bond, that then the fine shonU 
C *602 ] enure to the use of such persons as the defendants should appoint,) [^]sni 
also to surrender copyhold lands of the said Hester, to the use a£ the 
said Edvoard Hawkins, his heirs and assigns, upon condition to be roid 
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on payment of the 400/. and interest ; and stated that they levied a fine 1789* 
and made a surrender accordingly, and they admitted the will, and that 
the executrix cancelled the bond and mortgage ; but insisted that the 
gift of the 400/., and interest, was an absolute gift, and that the clause 
by which the testator desired that the survivor of the defendants, would 
give the mortgaged premises to the plaintiff, was recommendatory, not 
imperative, and also admitted the sale to Johnson ; and that he had no- 
tice. The defendant Johnson, by his answer, stated the conveyance to 
him of the mortgaged premises, m consideration of 490/., in which the 
indenture and bond, and also the will of the testator, were mentioned, 
admitted the cancellation and delivery of the bond and mortgage ; but 
said, the 490/. was a full and valuable consideration for the purchase, 
and claimed to hold the same free of any trust. 

The cause was heard by Mr. Justice BuUer, sitting for the Lord 
Chancellor f [on the 26th o^ June, 1788;] and, by his decree, it was or- 
dered that the bill should be dismissed against the defendant Johnson^ 
with costs ; and that the defendant, King^ should pay the sum of 400/. 
into the bank, with the privity of the accountant-general, to the credit 
of the cause, to be laid out in 3 per cent, annuities, the interest of such 
S oer cent, annuities to be paid to the defendant, King, for life ; and, 
after his decease, to the defendant tlie wife, for life ; and, after their 
decease, the person or persons entitled to be at liberty to apply to the 
Court for a transfer, the defendant, George King, to pay the plaintiffs 
their costs, and repay to the plaintiffs the costs they should pay to the 
defendant Johnson, 

The defendant Johnson enrolled this decree of dismission, but the 
other defendants [presented a petition of rehearing,] suggesting, that * 
there was not any evidence in the cause that they ever made any mort- 
gage to the testator, except their answer, which they conceived could 
not be read against the defendant Hester, and that no fine was in truth 
levied, or surrender made of the lands in question : and, therefore, that 
the lands (being the estate of Hester) never were charged with the 400/. 
that they were aggrieved by the decree that the plaintiff, George King, 
should pay the sum of 400/. into tlie bank, S^c, and also pay the costs 
of the suit, and repay the plaintiffs tlie costs they should pay []*] to de- r *go3 ] 
fendant Johnson, for that the bill ought to have been dismissed with 
costs against the defendants, by reason that the gifl of tlie 400/., and 
interest, by the will of the testator, was an absolute unconditional gift, 
to take effect immediately on the testator's death, and their acceptance 
thereof, would not oblige the survivor of them to give the premises 
called the Nurseries to the plaintiffs ; and, even supposing the gift of the 
400/., and interest, to be on the condition of giving the Nurseries to the 
plaintiffs, and that the defendants, by selling the same, had rejected the 
gifl, and made their election not to accept it, yet that the sum of 400^. 
is not given to the plaintiffs, but to Mary Hatvkins, as part of the re- 
sidue, and therefore, the bill ought to have been dismissed ; or, at least, 
no decree should have been made before Mary Haxokins, or her repre- 
sentative, had been made a party. 

Mr. Sdwyn and Mr. Holt, on behalf of the defendants, admitted that 
although it should seem that where a person makes use of the word desire, 
he means to leave some discretion in the party, yet it is too late now to 
argue that these words do not create a trust, but they contended that it 
was impossible to go on witliout bavins the personal representatives be- 
fore the Court, there being no gift of .the 400/. to the plaintiff, in case 
the defendants should make their election to reject the gift thereof. 

Mr, Mansfield, for the plainti£&. — The testator having directed the 
bond and mortgage to be given to the defendants, upon condition that 
the survivor should give to the plaintiffs the residuary estate, the plain- 
tiffs 
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1789. tifib were advised they had a lien upon the reversionarj estate* But it 
having been held, that King's covenant did not bind the wife, and there- 
fore t^at Johnson, having bought under her, had a good title, the piain- 
tiiTs are entitled to come against King, for so much as he had defeated 
the provisions of the will. 

Lord Chancdlor. — This is a very clear case, the 400^. and interest is 
a pledge for the performance o£ the condition. If the plaintifi made 
out their whole case, it would be like that of Not^ v. Mordauntf here it 
IS objected, that h is not made out that there was a mortgage to the tes- 
tator. The fact is, that he has disposed of the estate of another persoa, 
giving that person other property ; then the party taking the property 
aisposed of, must [*] give up that which was given in exchange tor it, 
to re-imburse the devisee for nis disappointment. Every thing the KtMgt 
take shpuld be brought into court as a security for the purposes of the 
will. 

Affirmed the decree. 
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George Billikghurst and Others, Legatees of 1000/. each, and 
likewise Residuary Legatees of George Woouroffe. Plaintifi. 

Thomas Walker, one of the Executors of the Testator, Ann, his 
Wife, and William Billinghurst, which Ann Walker, and 
William Billinghurst, are tlie Devisees of the Rectory and 
Tythes of Farnham, William Newnham the other Execu- 
tor of the Testator, and other Legatees of 1 000^. each. Defeudants. 

(Reg. Lib. 1788. A. fol. 421. b.) 

Where one de- ^IR Thomas Vernon being seised of the manor and rectory of Farnham, 

vwed a rectory k3 under a lease from the archdeacon of Surry, for the lives of his three 

ject toTc^se ^^^^ Thomas, Charles, and George Vernon, made his will, and, thereby, 

ilthDugfa the devised the said rectory, to his son George Vernon, on his paying to 

lease be changed Martha Vernon, the testator's daughter, 2(XX)/. as her portion, and aho 

by adding new 200/. for her wedding apparel, with interest at 6l. per cent, per annum, 
lives, and a 

bond given by the owners of the lease to the devisee, it continues a charge on the church lease^ not on Ui^ 
personal estate of the obligor in the bond. (1) 

# 

(1) As to the doctrine on these subjects, sec Lawson v. Hudson, anteat 1 tol. 57. D. 
of Ancasterr, Mayer, Ibid, 454. E. TankerviUe t. Fmocet, antea, 57. TweddeU t. TweA- 
4eU, antea, 101. 152. with the Editor's notes on these cases: and see the dtsdnctioB 
marked in the Earl of Oxfitrd v. Lady Rodney, 14 Ves. 417. &c. Sir W. Gramt, 
M. R. there (pp. 425, 426.) speaking of the principal case, distinguishes it from the 
one before the Court, and says, *< There, a term of ninety-nine years was created to 
** secure to Martha Vernon a sum of 2200/. upon premises held for lives. There being 
" a difficulty about the renewal of the lease, it was apprehended that Martha Vernon 
** would remain altogether without a security if the lease expired, therefore a bond wss 
'< given for the money ; which, if that apprehension should prove well founded, would 
<* be the only security in existence for the debt. The lease was afterwards renewed, and 
« the charge attached tipon it. It is clear from the res gcstte, that all that Gearff 
*' Woodroffe meant was, to substitute his bond in the room of that security which it was 
supposed she was about to lose, but not to take upon him absolutely, and at all evcoCi, 
the debt, as a personal debt of his own. He had no intention, absolutely, to exooentf 
the estate; for he never would have given the bond except for the paiticukr pnrpoie. 
It was, therefore, inequitable and unconscientious to say, that although the bond «a 
given only for that purpose, it should be held to attach solely upon the personal estate 
*• of George JVoodroffe, The bondjide of the transaction required, tliat in the event ttai 
'< happened, the lease should be still chargeable, and not the personal estate of Gevni 
•« fVDodrvffe." 

12 ' He 
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He fiao made a codicil to his will, the proTisions whereof by subsequent 1789. 
events became immaterial, and died without revoking the same. Thomas ^ , \ ■j-' 
Vernon dying soon after his father, the lease was renewed {^) 11th OctO" Bii.Li>ni»Tftsc 
her^ 1726, for the lives of George Vernon^ (who was then in possession) ogmnM 
Charles (then Sir Charles) Vernon^ and Ajin Vernon^ (afterwards MrSt Wa«i«4 
Woodroffis,) the only child of George Vernon, In 1735, George Wood- 
rqffhf the testator, married the said Ann Vernon^ and, previous theretOi, 
a settlement was executed, dated 22d November , 1735, and made be* 
tween George Peru of the first part ; George Vernon of the second part, 
Martha Vernon ox the third part ; George JVoodroffe of the fourth part ; 
and Sir Charles Vernon and Richard Buckley of the fifth part ; reciting 
that tkere was then due to the said Mr. Pery 900/. on a mortgage [*] <yt* [ •605 ] 
the said lease*, and also reciting, that said George Vernon was mdebted 
to said Martha Vernon^ in the sum of 2200/. no ways secured, and that 
a marriage was then intended between the said George Woodroffe and 
Ann Vernon J and that in consideration thereof, and of the settlement 
and provision by certain deeds and conveyances, intended to bear even 
date therewith, by the said George Woodroffe to be made for and upon 
his said intended wife, and the issue of the said marriage ; as the marriage 
portion or fortune of the said Ann Vernon^ the said George Vernon had 
agreed to give and convey the said premises, and the said lease thereof, 
to the use of the said George Woodroffe, his heirs and assigns, subject to 
the payment of the said sum of QOO/T and 2200/. and interest, and also 
subject as is therein aflermentioned. The said rectory and premises 
were conveyed by the said indenture unto the said Sir Charles Vernon 
and Richard Biickley (S) to the use of the said George Pery for ninety- 
eight years, and, subject thereto, to the use of George Vernon, until tne 
marriage, in trust, afler the marriage, as to the mansion-house, to George 
Vernon, for life. And, as to all the other premises (charged with an 
annuity of 200/. a-year to George Vernon) (3) to the use o£ Martha Ver^ 
non, for ninety-nine years, (if the lives of the said George Vernon, Sir 
Charles Vernon, and Ann Vernon should so long continue,) for the 
better securing the said sum of 2200/. and interest at 5/. per cent, and 
subject to the terms, to the use of said George Woodroffe, his heirs and 
assigns. And in the said indenture, George Woodroffe covenanted to 
pay the said 900/. to Pery, and the said 2200/. to Martha Vernon, at 
5l. per cent. George Wooaroffe soon after his marriage, took possession 
of tne said rectory, and contmued so till his death. The lease was re- 
newed on the 1st October, 1737, for the lives of Sir Charles Vernon^ 
George Woodroffe and Ann his wife. After the death of George Vernon 
, in 1736, viz, 1st October, 1736, the lease was renewed for the lives of 
Sir Charles Vernon, George Woodroffe, and Ann his wife. The 900/. 
and interest to Pery was afterwards discharged by George Woodroffe, 
In January, 1762, Ann Woodroffe died, and 4th April, Sir Charles Per* 
non died, he was the surviving hfe in the lease assigned to Martha Ver- 
non, George Woodroffe then became the surviving life in the lease of 
1737. On the 4jth May, 1762, George Woodroffe executed a bond to 
Martha Vernon, reciting the indenture of 1735, being a mortgage of the 
rectory to Martha Vernon, and after reciting, that Ann Woodroffe and 
Sir Charles Vernon being [*] dead, his, the said George Wocnafroffe^ [ #606 ] 
was the only life on which the lease subsisted, and that the then arch- 
deacon of Surrey, and the said George Woodrdfe could not agree upon 
the terms for the renewal of the said lease, which would become void on 
the death of said George Woodroffe, and that she the said Martha Vernon 
would be deprived of her security for the said 2200/.; It was declared 

(2) •* In November, 1735." R. L. 

(3) Tlie limitation between these figures is omitted in R. L., but the above statemenjt 
it probabljr quite correct. 

t\\Skf 



0Qg Cases Argued and Determined 

1789. that the said bond should be void if the said George Woodrqffe^ hb hein, 
^ 1^ _' executors, or administrators should pay interest at '5/. per cent, for the 
BiLUMOHURn said 2200/. during his hTe, and his heirs, executors, or administrators 
againtt should pay the principal, within three months after his death. Id Decern- 
Walksk. ^^^^ 1752, Martha Vernon died, and, by her will, dated Slst March, 1760, 
(before the bond was given) reciting, that the said 2200/. remained due 
to her upon the security of the said rectory, she gave the same to Gecrge 
Venables Vernon, and Richard Lackcooody her executors in trust, to call 
in the same, and lay it out at interest, and she gave such interest to Mrs. 
fVoodrqffe for life, remainder to George fVoodrqffe for life, and after 
his death, she ordered the whole to be transferred to her god-daughter 
Martha Vernon, George fVoodroffe, 25th January f 1764, renewed the 
lease of said rectory* for his own life, and those ot James Shepherd sad 
James RavdinSy and died 30th November, 1779, having made his last will 
and testament, dated 3d April, 1778, and thereby devised the said rec- 
tory to his nephew, the defendant, William BUlin^hurst, and the defend- 
ant Ann Walker ; charged with an annuity of 200^ unto Hester Calveriy, 
widow, (since deceased) and reciting, that a suit in the Exchequer wis 
then depending, between the vicar of Farnham, and him, relative to the 
tythes of hops, he gave his executors 1000/. part of his personal estate to 
be placed out at interest, in trust, to apply the same to the expences of 
carrying on such suit ; so much thereof as should not be so expended, 
to fall into his personal estate, he gave several legacies, to be paid 
within six months after the determination of such suit; he made the 
plaintiffs residuary legatees, and appointed the defendants Thomas Walker 
and William Newnham, executors of his said will, who proved the same, 
and possessed themselves of his effects, and the devisees of the rectory 
entered upon the same. 

On the death of George Woodroffe, Martha Vernon, the younger, god- 
daughter of the testatrix Martha Vernon became entitled by virtue of her 
[ ♦607 ] will, to the said sura of 2200/. In Trinity, [•] 1781, the legatees filed 
their bill against the executors, for an account, and the conunon decree 
was made, and the accounts were taken before the Master, and the per- 
sonal estate applied as far as it would extend, in payment of the legacies, 
but being very deficient, the legatees have not been paid their full legs- 
cies. In the course of that year, the debt was called in by Miss Vernon^ 
and 2405/. 10^. 6d, were paid for principal and interest, by dcfendanu 
Walker and Nevonham, as executors of George Woodroffe, and were 
allowed by the Master in passing their accounts. The plaintifib who are 
pecuniary legatees unpaid, and residuary legatees, filed the present sup- 
plemental bill praying (int\ at,) to have this 2200/. and interest, paid to 
them by the devisees of the rectory, or raised by sale thereof. The 
defendants, by their answer, insistecl, that by the several transactioos, 
this was become the personal debt of George Woodroffe, the testator. 

Mr. Solicitor General was beginning to argue, for the plaintiffs. 

When Lord Chancellor stopped him, by desiring to hear how it was 
contended on the other side. 

Mr. Mansfield, Mr. Hardinge, and Mr. Hollist for the dcfendanU— 
argued either, Ist, that there was no real security at all. 2d, That, if 
there was it was gone, by the settlement or the bond. The rectory wis 
devised by the will of Sir Thomas Vernon, subject to a charge to Msrific 
Vernon, which, by the codicil, was to be paid in a twelvemonth. No pron- 
sion was made for renewals, or that the renewed lease should be subject to 
the charge. — Then, upon the marriage settlement, Woodroffe s contract 
with Vernon was that he should take the debt upon himseif ; whenever 
the party shows the intent to be to take the debt upon himself, it bccomci 
the debt of the personal estate. None of the cases consider it as the 
debt of the real estate j Delvidere v. Lord Rochford, 6 Brown s P. C. 
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520. Parsons v. Freeman^ cited 2 Cox's Pr. Wms. 664. n. In Tweddel 1789. 

V. Tweddel, (ante, 101 — 152.) the covenant was with the vendor. But ». -^ ^^ 

Sd, by the bond it is clear that the debt became the personal debt of BiLUKGHUKtv 

Wooarqffe. The lives were then all dead, by which Afartka*s security against 

was gone ; so that the bond was a personal security, and he made an Walkee. 

entire new contract, to pay the interest only, during his life, and the 

principal after his decease. Afler having given this personal security, 

Martha Vernon could not have compelled him to give a [*] security r ♦eOS ] 

out of the estate. Martha Vernon was dead before he renewed the lease, 

and her executors received the interest under the bond. If Woodrqffe 

thought his personal estate was to pay the debt, that is sufficient to 

make it liable ; that he thought so is clear, from his having devised the 

rectory, subject to a different charge. It is only by a possible equity 

that the rectory and tythes can be charged, and such the Court will not 

raise, where the party, by his contract, has made it a mere personal 

debt. 

Lord Chancellor. — The difficulty is, to distinguish this from the cases 
referrc^d to by Mr. Mansfield. I agree that if the testator has shown an 
intent to take the debt upon himself, it will become his debt, but, here, 
the old security remained, and he merely gave a collateral security. 

If there was any thing in the marriage contract, which bound him to 
exonerate this estate from the debt, it would become his personal debt : 
but there is nothing in the contract like that. Where a man transfers a 
mortgage, which is not his own debt, his executing a bond as a collateral 
security does not vary the nature of the charge, it is only a necessary 
act in the transfer. I do not mean that it does not make him liable per- 
sonally to the creditor, but it does not throw the charge on his personal 
estate. (4) Nothing passed here to vary the charge. All the cases of 
sale have turned upon this, whether the charge was considered as part 
of the price. The mere purchase of an estate subject to charges, as an 
equity of redemption, does not make the personal estate of purchaser 
liable to the charge, but if the charge is part of the price, then the per- 
sonal estate is liable. (4) If the cases afford a demonstration of the in- 
tention to pay the money, the personal estate then becomes liable, but 
being liable to the conoition does not make his personal estate liable. 
The provision for carrying on the suit, is only a special indemnity in 
respect to one person. — What was the nature of Miss Vernon s security? 
Suppose the estate had failed, and he could not have renewed, she 
would have had a remedy on the bond, but her natural remedy was 
against the rents and profits of the estate. The question in these cases 
has been, whether, by giving the bond, he has made that his own debt, 
which primarily was not so, and it has been determined that that alone 
is not sufficient. 

[♦] The 2200/. was decreed to be paid to the plaintiffs, with interest [ #609 ] 
from the time of its being paid. (5) 

(4) See the cases and references in note (1), anteay and the^note to Evdyn v. Evelyn, 
a Cox, P. W. 664. 

(5) The decree direcied interest to be computed on the 2405^ lOs, 6dU, from the 1st of 
December t 1761, at AL ]}er cent. ; and, by consent, it was ordered that tlic defendants, 
T, W.J and Ann his wife, and W. B.y should, out of what might be found due for the 
said sum of 2405/. 10«. 6cf., and interest, pay unto the legatees what should be certified 
^ remaining due to them for their legacies. R. L. 
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Security for 
ccMti [not 
gmitaidaft«r 
any step taken 
by defoid- 



A defendant 
may appljr for 
security ror 
coBtSy after 
answer, if he 
bad no notice 
at the time of 
answering that 
tbeplaintiiTwas 
out of the 
jurisdiction. 
But if he takes 
any step in the 
cause aher such 
notice he wares 
the security for 
costs* 



Craig against Bolton. 

(No Entry.) 

jiTR. Stratford moved, on a former day, that the plaintifT, living in 
Ireland, (which appeared on the face of the bill) might give secu- 
rity forcosts. The application was afler answer put in. 

A case of Meliomcchy v. MeUorucchy, 2 Vesey, 24, was then men- 
tioned by the Register, where answering or applying for time was held 
to be a waver of the security for costs. 

The motion stood over, and Mr. Stratford now renewed it, contend- 
ing that it was only a waver of the costs tlien incurred, not of future 
costs : he cited Goodwin v. Archer, 1 Pq. Ab. 350. 2 Wms. 452. Gage 
V. Lady Stafford, 2 Vesey, 556. 

But LiOrd Chancellor refused the motion, holding the application, after 
the answer, to be a second dilatory. 

(1) Vide S. p. MeliorHcehy v. Same, S Ves. 24 (abore cited). Note to the 4th cditida. 
which refers to jinon, 10 Vcs. 287, &c. See also fVkke v. Greatke&d, 15 Ves. S. and 
Ihfott T. Dyoti, 1 Madd. Rep. 187. where the defendant's answer had beenJUed by muttk. 
unimoum to him, after he became t^iprixed that the plaintiff' toot gone abroad* See also ikt 
note to 1 Ball and Beatt. 566, Lord Eldon C alluded to the principal caie (14 Dec. 1804), 
when he said, the practice had been thus settled from analt^ to the rule at common ls». 
Editor's MS. note, and S. C. 10 Ves. 287. Previously to the case of Dyoit t. Jhfdi, 
above noticed (1 Madd. R«p. 187.) it was held in Mason r, Gatdinir, 6th Juhf, 179SL 
that the defendant would have been entitled to have security for costs after answer, vkm 
he had not the least notice at the time of answering, that the plaintiff was out t*f thejurudk- 
tion, and had been misled by the plaintiff* s description of himself, if he, the dtfendani, had 
not precluded himself by taking other steps in the cause after such knowledge. Hie case it 
amongst Lord Colchester^s notes, as conununicated to his lordship by Mr. Cox, and is u 
follows : 

** Chancery, July 6th, 1793. Mason v. Gardner. — The plaintiff, in the original bili 
" was described as late of the West Indies, but then of the City of London^ 

** Hie defendant answered; but exceptions having been taken to th« answer, tin 

defendant submitted to the exceptions^ and afterwards filed a eross-bill. 

** The defendant, in the original suit, now applied to the Court that the plaindft 

might give security for costs, alleging that, upon application to the plaintiff's solicitflr, 

in the original suit, to appear for the plaintiffs to the cross-biU. he discovered, for tk 
** first time, that the plaintiff, in the. original suit, did not reside in Lofidon, as he vai 
*' described, but resided in the north of Ireland, and this was supported by an affidavit. 

" And it was argued for the defendant, to the original suit, that although, in genenl. 
« a defendant was considered as having wa\f^ his right to call for any security for costs 
*' by answering the bill, yet that such rule ought not to hold in the present case, where 
(' the defendant was misled by the false description of the plaintiff in his own bill, ani 
<* had put in his answer, under an idea that the plaintiff was resident within the jurii- 
** diction of the Court 

♦* To this it was answered (and so it a]yj)cared ) that t/ic defendant had, by his own er9U- 
" bill, expressly stated the jilaintiff to be resident in Ireland ; and after that had ansvertd 
'* the exceptions to his answer to the original bill; and therefore had certainly taken a litf 

m the cause after he had notice that thejylarMfwas out of the jurisdiction. 

** And the Lord Chancellor said, that the d^endaasi had thereby precluded himself bast 

asking for a security for costs, and refused the'motion.*' 

It appears clearly from the above that the Lord Chancelfor would have made tlia ordo 
since th^ defendant had not had any knowledge of the fact at the time ofJUing Att ansmtr, 
if he had not afterwards committed himself; so that the case of Dyott ▼• Dya^ 
not be led into precedent beyond ita exact circumstances. — Editor, 
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29 Geo. 3. 1789. 



Ex par(e English in the Matter of Lawrence* 

'T^HE testator, who was uncle to the bankrupt, and to whom the bank- l^ebt forgiTen 
-■• nipt was indebted 12001. by his will, forgave him 1000/. part there- ^y ^^ tertator, 
of, if he should pay to his sister 60^. a year ; but if he should faU in so Sl^S^taS 
doing by two months, the executrix was to call in the 1200^. the sister nipt should pay 
Co have the interest thereof for her life ; and if he should punctually pay 60L annually to 
the same, then, afler the decease of the sister, he was to pay 2001. the b» ntter, upon 
residue to the executrix. The payments had several times been in bwJtruptcy the 
arrear, but had been afterwards paid, and the sister's receipts taken for ^^^^^ ^^ 
them. The prayer of the petition was to be admitted to prove the 12001* ^"^^ 
under the commission. 

Lord Chancellor. — There is no doubt the payments have been un- 
punctual, and the executrix was to demand the money upon an unpunc- 
taal payment. The only question is, whether the receipt of the third 
person has the same effect as the receipt of an obligee to an obligor. — 
The executrix must be admitted to prove the 120o£ 



Seton agaimt Seton. 

(No Entry on this occasion.) (1) 

f^LEMENTINA Stetoart, daughter of Sir John Stewart, baronet, in- A mother gives 

termarried with Alexander Moray, who was possessed of a large * promissory 
fortune, and, at his decease, she became entitled to a large jointure. "<>*« to a trustee 

° * for the benefit 

„ . , of a child of 

which she is cncemt. Tins is not sumciently nudum pactum, for the Court te allow a demumr.to m UU 
by the child and the trustee to have it carried into execution. 

(I) The notes of Lord Bedesdale, (who was ofcounsel on this occasion,} commence by 
noticing, that " this seems to be one of those incorrect notes which it is much to be 
•* lamented, Mr. Brown thought fit to publish." They there question, f* Whether the 
««- whole of the case did not finally appear to have been a gross fraud on Clementina 
'* Afaray." and observe, that ** the effect of it would have been to have left her wiiJiout 
*' provishn, and gives the whole property to her illegitimate child, under the influence of the 
father of that cltiUL** And the notes conclude with a memorandum, that *' the end of this 
** cause should be enquired after, and especially whether the cross bill was dismissed, or 
** some compromise took place.'* The editor's diligence was particularly stimulated by 
the above ; and he made a strict research for a penod of several years after the occasion 
in question ; but, it is remarkable, that there is not a single Entry of the cause, or cross 
cause, in the Registrar's books after the above year, 1789; and that in that year there 
is no material Entry whatsoever; so that it is probable the matter was eomjfrwnised. 
The editor finds several Entries of each cause in R. L., as of the above year 1789, 
vhich are immaterial, except as tending to elucidate a passage in the last paragraph of 
Mr. Browns Report, ** that Clementina was admitted to be then the wife of George 
** Seton',** and as concurring to explain Lord Bedesdale*s observation relative to the 
father of the child. In some of the Entries the title is Clementina Seton, by Sir 
J, Stuart, Bart., her next friend, v. George Seton, Esquire, (R. L. 1788. B. fol. 595.) 
In others Clementina Moray, widow, (R. L. 1788. B. fol. 487. 491. b.) Whilst in 
another, she is called Clementina Seton, otherxme Moray. (Ibid. 425. b.) It nmst b* 
noticed that the editor has directed his enquiries during the penod of several years under 
the titles ** Moray,** and ** Stumrt,** ja wall as " Stlon,*' without eSkcU 
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1769. Clcmentinay after the decease of her husband, being enceint of a child, 

% _ , ^ „ J (one of the plaintifl&) who would otherwise be unprovided for, entered 

SxTow ii^to a contract with Charles Moray y the brother of her [*] late husband, 

agiaintt for the sale of her jointure for 9500/. and, before the contract was com- 

SsTON. pleted, in order to make a provision for the child, of which she was so 

[ •eil ] enceint, entered into a note as follows: " Edinburgh^ January 28th, 

1788. Three months after date, I promise to pay to John Hore, or 

•bearer, the sum of 95001. sterling, value received (2) by me, Clementina 

Moray'* And, after she had delivered the same to George Seton (the 

other plaintiff) he endorsed thereon the following declaration of trust 

" The within bill for 9500/. was signed and given to me by Mrs. Moray, 

as a provision for the child of which she was pregnant, and my name 

is made use of as a trustee, only for such child (3), witness my hand, 

George SetoUf The contract with Mr. Moray being carried into execu* 

tion we money was paid into the hands of Wtdkerf to be invested 

on the trusts. Clementina Moray, aflerwards, together with her father, 
filed her bill, without making tlie other plaintiff (the child of whom she 
had been enceint, but who was then born) a party, against George Setan, 
to compel him to deliver up the note as fraudulent. Alexan&r Seton, 
the child, by George Seton, as his next friend, and George Seton in his 
own right, nied this cross bill, praying that the agreement entered into 
by the note, ahd the declaration of trust might be established, and the 
money called in, and invested in the purchase of government securities 
upon the trusts ; and that the funds in which it should be invested, upon 
tie death of Clementina Moray (4), might be subject to the trust for the 
child. 

To this cross bill, Clementina put in a general demurrer for want of 
equity. 

Mr. Scott and Mr. Mitford, in support of the demurrer, insisted that 
- the plaintiffs, in this bill, being mere volunteers, had no remedy in this 
court, but might bring an action at law upon the note. 

Lord Chancellor thought the bill improperly arranged as to the parties, 
that the child should have appeared by some other prochein ami^ and the 
action at law ought to be brought by the child, against the plaintiff George 
Seton, and Clementina, (who was admitted now to be the wife of George 
Seton) (5) as her debt before marriage; but said he could not undertske 
to say, that a promissory note given by a woman to a trustee for her 
[ *612 ] [*] child, was nudum pactum ; and that, where a cestui qui trust is a 
joint plaintiff with the trustee, in a bill on such a subject, he could not 
dismiss the bill against the cestui qui trust* 

Demurrer over*niIed. 

(2) Lord Redesdale*s notes here observe, ** that no value was paid.** 

(•3) Lord RedesdtUe here notices, ** that no providon appear* reserved Jor Clemenium.** 

' The editor conceives, this applies materially to that 'part of the prayer of the Bill above 

stated* and referred to note (4), where it desires the fund to be applied for the beoeft of 

the child, vjion the death {alone) of Clementina Moray. Tkit report, therefore^ wnut k 

$ir%gularly inaccurate. 

(4) See the preceding note. Lord Redesdale obsenres, there was nothing of the kiad 
in the security. 

(5) Lord Redesdale* % notes, enquire how this could he / See at the Uutcr cad ef 
note (l)f antca. 
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1789. 
^ Hill against Chapman. 

(Reg Lib. 1788. A. fol. 445. b.) ^ 

JOHN CHAPMAN, by will, the 15th of January^ 1785, appointed Donatio mortU 

C/iapman one of his executors, (to whom he gave legacies of 50/. causd. (i) 
each,) wtio also claimed one hundred pounds, under the circumstances Xrinkets of 
disclosed by his examination, and reported by the Master, and by hiin small value 
submitted to the Court. directed to be 

That Chapman had been employed in the general concerns of the delivered to 
testator, ana particularly in the receipt of his rents, for which he receivcfd •^fi^^ui^rifi. 
a salary of 20/. a-year, which the testator had frequently acknowledged 
was inadequate to the trouble : That in the latter end of the year 1779, 
the testator delivered to him a will of his, (the testator's,) to keep, pur- 
porting to bear date the 16th of April, 1779, and of which he was 
appointed one of the executors, and that by such will the testator gave 
each of his executors SO/. : That the testator, at the time he dehvered 
the said will, to the said Edward Chapman, told him, there was some- 
thing in it for himself, that would reward him for the trouble he the said 
testator had often given him, and for the extra-trouble he would have in 
the execution of his said will, more than his other executors, he knew 
his affairs so well : That with the will so delivered, there was pinned a 
piece of paper, or note, directed to Mr. Edward Chapman^ in which was 
inclosed a bank note value 50/. : That the testator, frequently aflerwards, 
had the will, with the paper pinned thereto, and the contents, returned 
to him, and as oflen again delivered the will and paper to the said Chap' 
man : That at the time he last delivered the said will to the said Chap* 
man, which was in November, 1784, he said he thought he had not done 
enough for him ; and added, that he had doubled what was in the paper ; 
and that some time. afterwards the testator said to him, the defendant 
Chapman, " Now I have made another [♦] will, the old will is of no r ♦glS 3 
use to me, but you must take care of it, by reason, you know, there is 
something with it for yourself: as soon as 1 am dead, open the paper 
and take it out ;" and added, *' that he gave it him in that manner to pre- 
vent his daughter knowing how much he gave him : " That at the last 
time the testator re-delivered his said will to him, there was pinned to it 
a piece of paper directed, " For Mr. Chapman, the Bth of November, 
1784,'' and ^therein were contained two bank notes of /vO/. each. The 
Master also further found, that the testator, by his will, the 15th oi Ja- 
nuary, 1785, gave to his executors 50/. each, and- also to the said 
Edward Chapman 10/. for mourning. 

Mr. Pinch, for Chapman, — argued, that, under all the circumstances 
of the case, this gifl to Chapman was a donatio mortis causd : that though 
the paper was not entituled as. a testamentary paper, yet, being delivered 
in tne life-time of the party, was ^ood. A donatio mortis causa is always 
a gifl in the life-time, it needs no absent of the executor, nor is it proveabie 
in the ecclesiastical court ; neither is it necessary it should be in extremis. 
This appears from the following cases ; Ashton v. Dawson, Sel. Ca. in 
Chanc. 14. was a gift in case the testator should die of that illness. "Drury v. 
Smith, 1 P. Wms. 404. Snelgrove v. Bailey, 3 Atk. iJ14. citing Pre. Ch. 

(1) As to this subject, see 1 Roper on Legacies, 1, 2, &c. especially fTard v. Turner, 
2 Yes. 431. Snelgrove v. Bailey t 3 Atk. 214. Brown v. Burrow, jtost, 4 vol. 72. 2'ate r. ^ 
Hibbert, ibid. 286, and 2 Ves. jun. IIX^ Et vide, Gardner v. Parker, 3 Madd. Rep. 184. 
At to Gifts ifUer woom. See ArUrobut r. Smith, 12 Ves. 59, &c Powel v. Cleaver, aniea, 
SOO, &c. Tomkytti y. Ladkrokt* 2 Ves. 691. Einer Lord Eldon C.,uiLewit r. Mmidodu,, 
8 Ves. 154, &c ' . 

. Vol. IL It 500- 
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1789. ^^* ^^^^ ^* "^^^"f^* 2 Vesey, 431., which recoenises the doctnne at 

.. \ to donations mortis causd, although the delivery of the receipts, in that 

Hiix case, was held insufficient. Here the gift in the life-time was complete ; 

agamtt the defendant is, therefore, intitled to retain the two fifty pound notes. 

CaArMAM. Mr. Daniel, for the plaintiff. — This is a gift before the making of the 

will ; therefore, the testator, if he meant the notes to pass, cotud hsfe 

riven them as a legacy ; and it only appears from the evidence of 

Chapman. 

Lord Chancellor. — Being reported by the Master, I think the gift 
good, as a donatio causd mortis. 

The Court also ordered a gold watch and some other trinkets, speciB- 
cally given to some of the plaintiffs, who where infanU, to be delivered, 
by uie executors, to their father. 



[♦] Hughes agaimt Doulbeit* 

r ♦614 ] 
[S.C. « Cox, (^®g- ^**'* ^"^^^ ^* ^^^' ^^- Entered JJnghes v. Oxoeru.) 

Ca. Ch. 170. 
QiMd9ide>'\ TpKE testator made a general charge of his debts, upon his real estate, 

[On petition of ''' exempting his personalty from the pajrment thereof. He then de- 

reJicaringind . vised a particular estate to trustees for that purpose, ** excepHmg hu 

«xcqitiont.1 capital mansion house." The decree (2) was, that the devised trust estate 

^^^'^^ should be sold for the payment of debts. The Master sold the whole 

d2!bi^bM not devised trust estate, not excepting the mansion house, and upon its being 

prorido for it in referred to the Master to consider whether a good title could be made, 

a practicable he reported, there could not be a good title made to the mansion house 

manner, it doea ^^ an exception to the Master's report, 

"^ rf Sit* ^^ ^*'- ^^^ ^^^^ Lingard v. Lord Derby y ante, vol. i. p. SI 1 . and /Jtrfewrf 

•tatuteof ^* Lord Plymouth, 2 Atk. 104., to show that a devise for payment rf 

fimudulent debts, though out of rents and profits only, took the case out of tk 

d»viieB.(i) statute of fraudulent devises, and that a creditor, even by spedaltj, 

conld only take it in the way in which the testator thought proper to gi^ 

(1) Mr.Coz*s Report (2 toL 17a) contains a good note of Lord T^lhcWbv** jndgmoC 
who referred to lAngard ▼. Earl of Derby, anlea, I toI. 311, &€., in whidi caic tbe 
Editor has quoted the material part of the judgment at length. 

(2) The suit was instituted by the testator's creditors for the usual purposes. IV 
original decree, dated 27th June, 1 777, was, in the usual terms, generally ** that what sbooU 
*< be found due to the creditors of the testator should be raised, by sale or mortga^ of 
" the testator's real estates, or a sufficient part thereof, &c.,** and mft in the tarns abort 
stated. 

By another decretal order, dated 22d December, 1785, made on the petition of the 
plaintiffs, it was directed, ** that the devised trust estates, mctUioned in the testators w^^* 
** should be forthwith sold** &c. 

The Court, on anotlier application, directed an inquiry as to whether a good title could 
be made to the said estates. 

The Master's Report stated, that an objection was taken before him on b^udf of Sir 
E. JJoydt who had contracted for the purchase of the said estates, for that he, the Ma»ttf> 
was not uwrranted hy the will in selling all the said estates, and that he ought only to here 
Mold the devised estates^ and not the mansion house, j-c the same being expressly excepted Mr 
the wills so that Sir E, X. insisted a good title could not be made as to sudi excepted' 
premises. It tlien certified the Master's opinion, that a good title could not be made to 
such excepted part of the estates ; inasmuch as the premises excej4ed in the will constititted 
a part of the estate mentioned as having been fmrchased by Sir £. L. €tnd as suck estate wti 
purchased in one lot. Sir Samuel Lloyd took exceptions to this report, insisting thstt 
good title amid be made to the excepted premises, and the plaintiffs preaeaentcd a petiba" 
of re-hearing, insisting that in case the money arising by sale of die eaUtes derised to be 
•old shoold be insufiicient ior payment of the-debta, &c. the deficiency $komld be made 
good by mortgage, \or sale] of a sitfflciait part of the testator's reed estate not dented t» ^ 
sold. R. L. 

The decree wai Taried as in note (A), 

.it 
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it him ; though, had there been no devise to pay debts, he would have 1789. 
had a right to have his debt raised by sale. »^ ^ - 

Lord Chancellor (S) said, he toas not atvare that a gift of the estate^Jbr Huom 
the payment ofdebts^ in a manner ijohich toould not anstoer the purpose^ was againu 
such a devise as toould take the case out of the statute. That if the Master I>ootwHr. 
reported that the debts could not be paid by the means provided in the 
deoise^ he should either here, dr in the House of Lords, (unless the house 
over-ruled him,) order the estate to be sold^ nottoithstanding the statute ; 
and should consider it, sojar^ as fraudulent. 

In the present case, he should order the devised estate to be sold^ tvithout 
including the capital mansion house, if, xnithout it, the estate toas sufficient 
Jbr payment of the debts, (4) if not the mansion house must be sold. 

but it being understood that it was sufficient without the mansion 
house, the order went so. (4) 

And the exception was over-ruled. (4) 

(3) See the references in note ( 1 ) . 

(4) The order made upon the exceptions and petitions of re-bearing was, that the said 
fonginal] decree [of the 27th June, 1777,] so far as it directed, that what should be 
found due for the testator's debts, should be raised by sale or mortgage of the testator's 
red estate, or a sufficient part thereof, and the order of the 22d December^ 1 783, so far as it 
" directed, the derised trust estates mentioned in the testator's will and in the decree should 
** be forthwith sold," be varied, and instead thereof, it was ordered that the testator's 
estates devised by his will, except his mansiim house, ^c. be sold with the approbation of 
the Master, &c &c. The deposit made by the exceptant was to be returned, and the 
^leposit made on the petition of re>hearing was to be repaid to the plaintiiTs. R. L. 



£•] Ex parte Harrison, in the Matter of Lewis and Potter. (1) [s. c 2 Cox 

172.] 

^r^HIS case arose on an engagement, by Letois and Potter, to warrant An engagement 
/* the pajonent of the bill of exchange in question, in like manner as to warrant the 
^f they had indorsed it. This engagement was in writing, but the bill did Pfjinent of a 
not become due till after the bankruptcy of Lewis and Potter. Si^^^I^ 

Lord Chancellor said. Certainly a party may warrant the payment of a L endonJLeZ) 
bili of exchange, by other means than by endorsing it ; but, in order to will not enable 
enable the holder to prove his debt under the statute of rebate, 7 Geo. 1. the holder to 
he must make himself a creditor by indorsement, there is no debt prove- P"*^® j* under a 
able under the provision of that statute, but what arises upon tlie face of b^^unu^" %\ 
the instrument. _ ^J17*-, 

Therefore, refused to order proof of the debtl L ol^ J 

(\) This report is copied from Mr. Cax*s note. 

(2) See also Ex parte Minchin, in re liarrington, 2 Sclio. & Lefroy, 112. It must, 
however, be noticed, that a promise to accept a bill is at law the same as an actitai accept- 
anee; and thai the amount is proveable under a commission of bankrupt, PUlans t. Van 
Mirrop, 3 Burr. 1665, 1674, and Exp. Dyer, 6 Ves. 9. 



LiEUTAND against Agassiz. 

(No entry.) 

JAMES LIEUTAND made his will, 14th March, 1771, and, after di. Oifttoteitator'a 
recting the payment of his debts, and funeral expences, gave as fol- brother, without 

any restriction 
aa to his children, to whom he shall leave, before or afler his death, such part of testator's inh^tance as 
tfacir conduct may desenre: but if at the death of his brother there should be no chiidroi, then to A ; thk 
Ja aa tttcutofy deriss^ wtUGbt if it took plaQ|^ would dcf(M th« interest 

Ff a lows: 
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lows : '' As to all the rest and residue of my estate and effects, whether 
real or personal, 1 give the free enjoyment thereof to ray brother, 
Francis Lieutand^ of Geneva^ whom I constitute my sole and univensl 
heir, and without any restriction as to his children, to whom he shall 
leave, before or after his death, such part of my inheritance as their 
conduct may deserve : but if at the death or my brother Franm 
Lieutandy there shdl be no children left aliv^ and that a]I his chfldren 
shall be dead without issue, in such case I give, bequeath, and leave 
the said residue to Mr. William Arabin^ or, m default of him, to bis 
children, in equal shares,*' and appointed Cdlombiery and the defendant, 
Agassiz, executors. — The testator died in Afoy, 1771 • The executon 
proved the will in 1772: Coilombier died. The surviving executor, 
Agassiz, invested part of tne testator's personal estate in bank stock, in 
the name of himself, and of the plaintiff, Francis Lieutand, Tlie plain- 
tiff'FrancM, by deed poll, [♦] dated 10th August^ 1786, directed ^^oia:, 
to join in a transfer of the stock, to the other' plaintiff, Mark, his son, 
which was also the prayer of the bill. 

A daughter, the only other child of the plaintiff JVanmy and William 
Arahiny consented to the transfer; but the latter having a daughter, 
who was a minor, the surviving executor refused to transfer, without 
taking the opinion of the Court on her interest. 

Mr. Mansfieldy in support of the bill, contended, that the disposition 
made by the plaintiff Francis, in favour of the plaintiff, Mark^ ousht to 
be establishea, and that the meaning of the will was, rf Francis mould 
die without issue, and without making any disposition, then it should go 
over to Arabin ; otherwise, it would defeat the power. 

Lord Chancellor thought the gift over was an executory devise, and, 
if it took place, would defeat the interest of the children, but ordered 
the cause to stand over. 

It was suggested, that the remainder over to Mr. Arabin vested at the 
death of the testator, and that he, then having no issue, was absolutely 
in him. 

On the cause coming on again in Trinity term, Mr. Mansfidd gave it 
up, and 

The bill was dismissed. 



Admisuon cyf 
asfiets to answer 
rents by the 
executor of a 
receiver, makes 
him liable to 
interest, if 
made.(l} 



Fo[r]ster against Fo[ii]ster. [27th JuneJ} 
(Reg. Lib. 1788. A* fol. 548. b.) 

THIS was a petition of rehearing, by Gilbert Alder^ executor a^ 
Daniel ^Idcvy the late receiver of the estate of the family of Fodtr, 

Several 'bills had been filed, and other proceedings had relative to the 
estates of the family of Foster , of which the late Daniel Alder had been 
steward, in the time of the late and present possessors ; in the course of 
which, Daniel Alder, by decree of Uth July, 1774-, had been appointed 
receiver, and had passed his accounts down to 1779, when there was a 
balance in his hands [*J of 5000/. and upwards ; and, at the time of his 
death, there was due to the estate, not only the aforesaid balance, but 
also such further sums as were aflerwards received, in respect of the said 
rents, and, in 1785, Daniel Alder died, having appointed a person, since 
deceased, and the petitioner, his executors. 

The plaintiffs, by a supplemental bill filed in Trinity vacation, 17S7. 
against petitioner, prayed among other things, an account of the mooet 



(1) Vide etiam Borttey ▼. ChaUmer, 9 Ves. 83, BS, of note (4) jmhTm. 
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due frony the said Daniel Alder, at the time of his death, in respect of 1789. 
the rents received by him from 1779, to the time of his death, and that v - ' * # 
the defendant might pay the same, together with the 5000^. the balance Fostbk 
of his former account, into the bank, and, in case the defendant did not Qgainii 
admit assets, then for an account of the personal estate of Alder* Fo^gevf • 

To this bill, the executor of Alder put in an answer, admitting, that 
on the settling of the receiver, his testator's accounts, in 1779, there 
was a balance of 5000/. due from him, as stated in the bill, and ex- 
pressed his belief, that his testator had made up his accounts for the year 
1780, and 1781, and that the same were carried into tlie Master's office^ 
and proceeded on, but that objections had been taken to sundry pay- 
ments made by the said Daniel Alder^ (which appeared to be a balance 
of 4500/. upon accounts settled with the plaintiff's father, tenant in tail 
of the estates, just before he came of age,) the passing of the accounts 
was thereby delayed, and that the said Daniel Alder intended to have 
applied to the court to have such payments allowed, in order to have his 
subsequent accounts finally passed, but was prevented by his death from 
so doing, the benefit of wmch payments the executor claimed, and, in 
a sch^ule to his answer, set forth an account of the sums of money re- 
ceived, paid, allowed, and retained by his testator, the said Daniel- 
AJderfby and out of the rents of the saia estates, from 1779 to his death, 
and '' admitted assets of the said Daniel Alder ^ sufficient to answer 
what was due from the said Daniel Alder^ with regard to such rents." 

The supplemental bill was afterwards, by order, amended in several 
particulars, and especially by a charge '< that the said Daniel Alder 
nad made great interest of the money, received by him, on account of 
the rents and profits," and by a prayer, that, in the account to be taken 
of rents received from 1779, his estate' [♦] might be charged with interest [ •618 ] ' 
for the same, and also upon the rents received previous to that time. 

The executor was not called upon to answer the amended bill ; but 
had a notice, that no answer was re()uired from him ; — and, no answer 
being put in, the cause was brought on to hearing. Intermediate or- 
ders having been made, under which the executor had paid in 5000/. 
the balance of the account passed by his testator, in his life-time, and 
1117/. the balance appearing by the schedule of defendant's answer to 
be in his hands, over and above the said 5000/*' 

Upon the hearing of the cause 3d Jtdy last, a decree was madci 
whereby it was ordered, inter alia, that the Master should inquire and 
state what balance the said Daniel Alder had in his hands at the end 6f 
each year, from Juli/ 1774* to 1779, and the consideration of interest 
was to be reserved, and that the Master should compute interest at 4/. 
per cent, per ann. from the 23d Novembery 1781, on the sum of 5352/.f 
the balance then reported due from him, to the 15th November^ 1788, 
the time he paid 5000/. part thereof into the bank, and should likewise 
compute interest, at the like rate, on the balances he should each year 
find in his hands, after the 1st day of May, 1779, and that the defendant 
should pass such of the accounts of the testator as had not been passed : 
and upon the ground of the defendant's admitting assets it was ordered 
that the defendant should pay what should be found due, and also such 
interest as the estate of Daniel Alder should be charged with, under the 
direction, and that the defendant should pay costs, as far as related to 
the said Daniel Alder, 

The defendant, therefore, by his petition of rehearing, insisted that 
the decree, as far as respects the computation of interest on^he rents 
received by his testator, and the payment thereof by the petitioner, 
ought to be reversed, because the plaintiff, by the supplemental bill, did 
not claim any interest, or charged that the defendant's testator made 
any interest, or any wilful delay or negligence in not sooner passing his 

F f 3 accounts : 
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1789« accounts : and that the decree was erroneous in directing the payment 
v^^ — / of such interest, by the defendant, as executor of the said Danid Alder, 
FdsTsa on a supposed admission of assets, to the extent of the interest to be 
againtt computed on the rents,whereas the defendant had only admitted [ *] assets 
r^Sai^Ql ^® P^y ^® "®^ retits received by the said Daniel klder^ after being al- 
L 619 J iQ^ed the sums particularised m defendant's answer (2), and therdbre 
prayed that the decree might be varied in those respects. 
' Mr. Graham and Mr. Richards^ in support of the petition, said, that 
to charge a receiver with interest, it must appear either that he made 
interest of the money in his hands, or that tnere was gross neffligeDce 
in not making interest, which he misht have made of it« That nere the 
. party was taken by surprise, the bill not praying any interest, and no- 
tice being given that no answer was necessary to the aiftended ImIL The 
admission of assets, to answer the rents charged in the fonner bill 
could not be extended to assets to answer interest charged by the 
amended bill. It ought therefore, to be referred to the Master, to in- 
quire whether any, and what interest was actually made. 

But Lord Chancellor thought, that in this case there was no surprise, 
for that wherever a bill was amended, though the defendant neea not 
' put in an answer, he may do so, if his interest is a£Pected. An admis- 

sion of assets to pay the testator's debts, is the largest admission. An 
admission of assets of a receiver, obliges the executor to see whether be 
has money to answer the rents, [and the] interest made of them. (3) A 
receiver should not keep the money produced by the rents in his hands. 
He should move to have it laid out. His being, in this case, the con- 
fidential servant of the family, called for the greater care. 

Where there has been a surprise (4), the Court, on great inmiirTf , 
has admitted an answer to be amended (5), but on a rehearing ot a de- 
cree, it cannot be done, but by the consent of the other side. 

Decree affirmed. 

j- See Mitford*s Pleadings in Chancery, 960. and the cases there referred to, partiai- 
lariy 2 Wms. 427, and the order, as stated by Mr. Cor, in his note. The Reporter bis 
seen a MSS. case of Dagley v. Crump, Trin. 1719, where the defendant, after a general 
admission of assets, was permitted to amend her answer, by adikiitting aaseta to yv^ Hw 
plaintiff's debt, if the same did not exceed 400/. 

(2) Tlie petitioner denied he had received assets to answer such interest, and submitted 
that under the circumstances there should have been at least an inquiry directed as to 
whether J9. A. bad made any, and what interest of the'renta in queatioo receiTcd by 
him, or whether he had been guilty of any, and what delay or n^ligence in passiog hb 
accounts relative to such rents ; and that an account should have been directed of tbe 
sums paid by him, and objected to in the accounts taken in to the Master'a office subse- 
quent to the year 1 779. R. L. 

(3) See Hicks v. Hicks, 3 Atk. 274. Fletcher ▼. Dod, ] Ves. jun. 85. ▼. Mnd, 

8 Ves. 72. Vide ibid. 371. Wren v. Keyton, 1 1 Ves. 377. 

(4) In HoTseley v. Chaloner, 2 Ves. 85. {cU. sujrra.) The M. R. aaya, *« It b tree, 
^ *' on circumstances, the Court will not pin down an executor to an adniis»ioa of assets ; 

'< as if the money is in a banker's hands, the best bank in England may fail, and tbat 
'* undoubtedly will not bind him. But he must make a case fir ii ^ he wiB get ocer » 
** strong an admission; he must prove that mistake, and that the circumstance on wbkb 
** he built his admission failed.'* 

(5) Lord Thurlow af^rwards improved the practice in such respects, by pennittiagtbt 
parties to JUe a su]fplemental answer, instead of amending the originai record. See tbc 
Editor's note to Vemey y. M*Namara, antea, 1 vol. 419. and Mr. Beames'% note to 
lAoesey v. Wilson, 1 Ves. & Beames, 150. Strange v. Collins, S Ves. & Bcames, I6S. 
Edwards v. M*Leay, ibid. 256. While v. Godbold, 1 Madd. R. 369^ &c., upon amfad- 
ment of Answers generally. 
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1789. 
Curtis against Curtis. 

Day against Leman. 

(Reg. Lib. 1788. A. fol. 540.) r^jUs. 

¥N November, 1767, Elizt^eth Curtis^ the plaintiff in the first cause. Bill filed by » 
*■ filed her bill against the defendant, Thomas Curtis, and the other de- ^"^"^j igwiitt 
fendants in that cause, setting forth (3) (inter alia) that Paul Dowiton ^^^l^^f^^ 
Curtis, the plaintiff's husband, died in Jiily, 1765, without issue, leav- dower! the'bill 
ing the said plaintiff his wife, and the defendant Thomas Curtis, his was ordered to 
brother and heir at law ; and that the said Paul Dotxmton Curtis was, at be retained for «. 
his death, seised, in fee simple, or fee tail of several estates therein de- y?"» to tiy her 
scribed ; and tliat the said Thomas Curtis, as heir at law, or devisee of J^^^yi^^ 
the said Paul Downton Curtis, had taken possession of his freehold brought. Before 
estates, although, as plaintiff insisted, she became entitled to her issue joined, the 
dower therein ; and therefore praying an account of one-third of the heir^ed: Then 
rents, since the decease of PaulDownton Curtis, and to be let into JV^^^rj. 
possession of one-third of the freehold, and decreed to hold the same ^lu^wr^ 
for life. The defendant, by his answer to this bill, insisted that the against his ds^ 
plaintiff was never married to the deceased, and therefore that she was ^ee: the 
not dowable. The' cause coming on to be heard the 15th of May, widow dying, 
1778(3), before Lord Chsncellor Bathurst, his Lordship ordered toe '"^^K^V.,, 
bill to be retained for twelve months, with liberty to the plaintiff to ^][JJi^JJ^ 
brine her action at law, to try her right to dower ; and, in case she supplement 
should do 80, the consideration of costs, and further directions were re- agamst the exe- 
senred till the Master, should have made his report; but, in case she cutor and de- 
should not proceed to trial, the bill, as far as it prayed relief as to J^"*V'^^??*''' 
dower, was to stand dismissed. The plaintiff sued out a writ of dower ™t*of 2e 
against the defendant, to which he pleaded ; but, before issue was mane profits, 
'oined, the defendant died the 16th of February, 1779, having made to the death of 
lis will, and thereby devised to defendant James Leman, and other the widow; 
trustees, all his freehold estates, to the use of Susannah his wife for whidiwasde- 
life, with remainder to the defendant, Thomat Leman, for life, with re- S^^^ 
mainder to his first and other sons, with several remainders over, and ^n re-hear- 
appointed the defendant Thomas Leman residuary legatee, and his said ing. (s) 
wife executrix of his said will. The plaintiff Elizabeth sued out another 
writ of dower, and on the 6th of November, 1779, exhibited her bill of 
revivor against Susannah, the devisee for life, (without making [*^] the de- [ *^621 ] 

(1) So likewise in Read ▼. Read, 15th December, 1744, stated in Lord Redeidale*s T. 
(3d edit.) Ill, &c 

(2) llie point was certainly once much questioned ; but it has been long quite settled, 
(and the present instance is but confirmatory) that the Courts of Equity entertain a con- 
current immediate jurisdiction in cases of dower, with much greater advaiUage to the 
jfarly, where her right to dower is not dujmted, and that even where the right is disjmied, 
they will afford every facility for a trial a^ law of the precise gueuion of right i which, if 
entablislied, they wiU follow up by their ultimate decree for an assignment, and for arrcan 
which the widow could nerer recover under her writ at common law. See the judgment 
in the principal case. Lord RedesdaU*% TV. 109, 110, 111, &c. (3d edit) Per Lord 
I/ardwicke in Dormer v. Fortescue, 3 Atk. 130, 131. Moor v. Black, Fort, 126. Mundy 
▼. Mundy, 2 Ves. jun. 122. 138, &c 

It is observable, that Lord Hardwicke in Graham v. Graham, 1 Ves. 262. so favoured 
the admitted right of dower that in taking general accounts, his Lordship not only di- 
rected the widow to be aUowed the arrears of her dower, but decreed her dower to be 
yajd in future ; although in the case of a trade, the Court after making a decree for spe- 
cific performance of articles to let the plaintiff into co-partnership, reftised to direct 
«n account of the profito justly due under the articles, and left the party to recover them 
0t law. Anon. 2 Ves. 629, 630. 
.(3) Rfg. Lib. 1777. A. fol. 623, &c. 
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fendant, Thomas Lemafif a party to that bill,) and, having caused a 
declaration to be delivered, Susannah Curtis pleaded thereto ; Ist, that 
Elizabeth was never lawfully accoupled to the said Paul Daamton 
Curtis. 2dly, that Paul Dotonton Curtis was not seised, during the 
marriage, of such estate whereof he could endow the said Elizabeth; to 
which plea Elizabeth replied, that she was accoupled to the said Pad 
Dotonton Curtis in lawful matrimony ; whereupon a writ was issued from 
the Court of Common Pleas to the Bishop of Bath and WdlSf who cer- 
tified the marriage, and in Hilary term, 1781, an isiBue was made up 
on the second plea, and ^Idmiin Elizabeth obtained a verdict thereon. 
Susannah f the defendant, died 6th October, 1782, having^ ampointed 
her niece, Frances Hamilton, executrix of her will. FlamtiS EkMahelk 
died 6th October, 1782, havmg made her will, and appointed the plain- 
tiff Day sole executor thereof, who proved the same, and on the 21st 
May, 1783, filed his bill of revivor and supplement against the present 
defendant, the devisee of Thomas Curtis, and his personal repretenttp 
tive, who was also personal representative of Paul Dotonton Curtis, sad 
others,*^ stating the above facts, and that, upon the death of Susannak, 
the defendant, Thomas Leman, became entiUed to, and took possession 
of, the estate of Paul Dowttton Curtis, out of which said Elizabeth had 
recovered her dower, and ought to answer for such dower from the 
death of Paul Downton Curtis, and that administration de bonis not, 
with the will annexed, of Paul Dotonton Curtis, and of Thomas Curtis, 
had been granted to defendant James Leman, (lather of defendant 
Thomas Leman,) by which he became their personal representative. By 
decree, on the hearing of this supplemental cause, before his Honor, 
the late Master of the Rolls, 13th December, 1785, it was ordered, 
that the former decree should be carried into execution, and the ac- 
counts thereby ordered should be prosecuted, and that an account 
should be taken of the rents and profits of the freehold estate of Psd 
Dotonton Curtis, come to the hands of Thomas Curtis and of Susannak 
Curtis, in their life-time, and of the defendant James Leman, as 
guardian of defendant Thomas Leman, down to the death of Elizabeth 
Curtis, to be answered by their respective representatives ; and his 
Honor declared, that plaintiff, Day, as executor of Elizabeth Curtis, 
would be entitled to one-third part of what would be coming due on 
such account. The defendants, Thomas Leman, and James Leman, 
presented their petition to have this cause reheard, stating themselves 
to be aggrieved by so much of the [*] decree as directed, that the former 
decree of 15th May, 1778, should be carried into execution against the 
said Thomas Leman, as devisee and residuary legatee, and defendant 
^ James Leman, as personal representative of Thomas Curtis, as far as 
that decree relates to the dower of said Elizabeth Curtis, and, also, so 
much of the said last decree, as directs the account of the rents and 
profits of the estates of Paul Dotcnton Curtis, come to the hands oi 
Thomas Curtis, in his life-time, aAd of defendant James Leman, as 
guardian to defendant Thomas Leman, since his decease, down to the 
death of Elizabeth Curtis, and which declared the plaintiff Day to be 
entitled to one-third of what would be due on such account, the peti- 
tioners being advised that the said Thomas Curtis died before any 
damages were assessed against him in any writ of dower, or any judg- 
ment had been obtained aeainst him in such suit, and that there was no 
impediment to tlie said Elizabeth's proceeding at law upon such writ, 
and damages, in an action of dower, are a recompence for an injury in 
the nature of a trespass, and therefore the same ceased, upon the 
death of the said Thomas Curtist and his personal representative wts 
not answerable for the same, nor could any action at common law hare 
been brought for the samC; and such damages are founded only on the 
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etatute 20 Hen. 3. commonly called the Btatute of Merton, by which 1789, 
damages are only given against such as are convicted of deforcement of 
dower, and therefore said supplemental bill, as far as it related to the 
claim of damages, for dower, of the said Elizabeth Curtis^ in the life- 
time of ^ Thomas Curtis, ought to have been dismissed with costs ; and 
also in regard that defendant, Thomas Leman, was no party to the suit 
before or at the time of the trial of the issue in said writ of dewer, and 
therefore was not bound thereby, and that the petitioners were not made 
parties to the suit until afler the death of Elizabeth, when no writ of 
dower could have been brought against the defendant, Thomas Leman^ 
and said Elizabeth did not procure execution of the judgment in the 
said writ of dower, brought by her against said Susannah Curtis, and 
never was put into possession of the third part of the tenements for 
which she brought such writ as aforesaid,* as she might have been if she 
bad used due diligence; and that petitioners are advised, that said 
Elizabeth was not entitled to dower, in regard Paid Dotvnton Curtis 
had not the legal estate in tlie premises, and that the verdict was ob- 
tained by the consent of Susannah, that tlierefore the title of Elizabeth 
i should have been established at law, in an action to which the defendant 
. Thomas Leman was a party, [*] that, therefore, the supplemental bill [ *62S 3 
ought to have been dismissed with costs, against the petitioner Thomas 
Leman, and against the petitioner James Leman^ as guardian of his son, 
. or as personal representative of Thomas Curtis. 

This cause came on 'to be reheard 27th May, 1789. 

Mr. Mitford (4) and Mr. Cox in support of the petition. 

The objections taken by the petition of re-hearing, are to two points 
in the proceedings, first, as to the decree of the account for dower, 
from the death of the husband to that of Thomas Curtis. Second, 
as to the dower from thence to the death of Elizabeth, The important 
part of the question is, whether the representative of the dowress has a 
right to come against the representative of Thomas, for an account of 
rents and profits of the estate, during his life ; the dowress herself not 
having recovered at law. The verdict against Susannah Curtis cannot 
bind 3ie estate of Thomas Curtis ; but, independent of tliat, it is per- 
fectly clear, that it would be impossible for Elizabeth Curtis, were she 
alive, to recover, now, at law, against the representative of Thomas^ 
having lost the remedy at law by her own neglect. (4') 

Her husband died in 1765: she did not file her bill till 1767; during 
that time, she might have brought her writ of dower, and, if she prose- 
cuted it with effect, would have recovered her dower and damages. Her 
bill did not suggest any impediment to her proceeding at law, she did 
not bring the cause to a hearing, till 1778. Nothing can excuse that 
delay. In 1778, she obtained the first decree which determined nothing. 
Afler that, Thomas died. Upon his death, a new case arose, which a 
bill of revivor was not sufficient to bring before the Court, she had then 
lost her remedy at law. The only ground upon which widows have 
damages in dower, is the statute of Merlon, Sayer*s Law of Damages, 
23. ; they arise from the deforcement thereof, for, if she has dower 
assigned to her in chancery, she shall have no damages, 1 Inst. 33. The 
demand being at law, the bill should have stated some ground (as a 
fraud or other impediment to her trying her title at law) for coming into 



(4) Ijord Redesdakt referring to the rule of law, seems ffrom his Lordtthip*8 
Hes) to have cited Mordant ▼. Thoroid, 1 Salk. 252, 5 Levmz, 375, &c. where t 



MS. 
notes) to have cited Mordant ▼. Thorotd, 1 Salk. 252, 5 L.evinz, 375, &c. where tenant 
in dower having died before writ of enquiry csecutcd, it was held her administration could 
not bring a scire facias for the damages and more profits, but see jtosteof 652. His Lord- 
ship's notes also refer to Jenk. 45. pL 85. where the husband died seised ; as. likewise to 
Say. 470. where the damages were assessed against the terre-tenant, i^n the death of 
the defendant to the acUoQ. 

a court 
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1789. A court of equity. Not having done so^ and her remedy at law being 
•- - ^ II * gone, a court of equity could not decree the account of rents and po- 
CuETu nts ; for there is no case where [*] a court of equity will decree a Dgbt 
agaimt which is gone at law, unless there has been some fraud or concealment, 
CcBTu. Y^y vhieh the party has been deprived of the legal remedy. So, where 
[ *624 ] a verdict has been obtained in ejectment, and the defendant dies during 
the action for mesne profits, no such account has been decreed. If there 
is any fraud, the Court will lay hold of that as giving jurisdiction^ In 
Dormer v. Fortescue^ 3 Atk. Ig^. Mr. Dormer had recovered at law : 
but he could not have done so without the assistance of this Court, 
because there was a term in the way, and all the parts of the settlement 
were in the hands of the defendant. Though it is asserted in the argu- 
ment, in that case, that there are cases, where at law a person may not 
recover rents and profits, yet this Court will direct an account; that 
assertion is the clearest authority against the present case, because it 
limits it to cases " where the Court has a proper jurisdiction ;** and, where 
the Court has obtained a jurisdiction, undoubtedly, it wiU not suffer in 
accident to prevent the recovery. Then comes the only part of that case, 
on which the plaintiflb can rely^ which is that, where Lord Hardmicke 
says, ** that where ^a dowress is entitled to dower, and cannot ascertain 
the lands, the Court will order her to proceed on a particular part, and 
reserve the further consideration till after the judgment," but, tnat is not 
this case, there was no pretence here, that she could not ascertain the 
lands. (5) Then Lord Mardtoicke puts the case of a dowress, prevented 
from recovery by a term standing m her way, but he expressly sajs, that 
if the term were out of the way, and she had no need to come hither, it 
would have been otherwise. It is clearly, therefore, his opinion, that if 
she could recover without the aid of this Court, he would not decree 
dower in this Court. He went on the circumstance of the d«eds being 
in the hands of the defendant, and a term being outstanding. A decree 
of that kind is founded in conscience, as it is against conscience to with- 
hold the deeds and set up the term, but if the deeds, in that case, had 
been in the plaintifTs hands, and there had been no term, there would 
have been no relief in a court of equity. In 2 Vem. 722. Hutton t. 
Simpson^ the Court would not decree an account of rents and profits. 
So Tilleu V. Bridges, 2 Vem. 519. Pre. Ch. 252. Duke of BoUon t. 
DeflWtf, Pre. Ch. 516. hockey y. hockey. Pre. Ch. 518. Tamnsend s. 
Ash, 3 Atk. 34-0. Norton v. Frecker, 1 Atk. 524-. where the remedy 
at law was gone, and the Court of Equity could not relieve, though it 
[ *^625 3 was clear the possession was wrongful. Although courts [*] of equity 
have admitted cases in aid of dowresses, still they have considered the 
claim as originally a le^al claim. Delver v. Hunter, Bunb. 57. Upon 
this ground it was, that m hucas v. Calcraft, (ante, vol. i. p. ISl*.) Lord 
Chancellor held costs not to be due of course, and that, on an assignment 
of dower, by commission, no costs should be given ; in analogy to legal 
cases of dower. And, as, at law, the dowress could not recover against 
the representative, the action being dead with the person, 1 Salk. 252. 
she cannot be entitled to any damages in a court of equity. 

Mr. Solicitor General and Mr. hloyd for the plaintiS* — ^ The objec- 
tions are, that Thomas Curtis was dead before dower was recovered, and 
that, there being no impediment in the way of a trial at law, the personal 
representative is not lial)le. Supposing the original decree to be right, 
the question is, whether it will make any difference, that Thomas Curiis 
is dead* It has been contended, on the other side, that the case, itself, 

(5) The bill certainly contaioed no such chai^ ; nor if the statement attributed to lbs 
Counsel in Mundy v. Mundy, 2 Ves. jun. 124. with repard to other chai^^ m the bO) 
in question warranted by Reg, Lib* See note (10) jH}stca, and fit%. Lib. 1777. A. fcL 
623, 624. 
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made by the bill, is not a case for an account of rents and profits. It Is 
material, therefore, to consider, whether the Court would have carried on 
an account Against Thomas, had he been alive. It is admitted that 
damages are not recoverable at law against a party toho is dead; but there 
is nothing like justice, in saying that wherever the remedy is gone at /atv, 
it is also gone in equity ; lor, wherever a wrong is done, which cannot 
be ascertained by a jury, there is a remedy in a court of equity. In the 
case of xxmstey there is no remedy at law against any, but the party who 
committed it, yet in a case in Pr. Wms. (Bishop of Winchester v. Knight^ 
1 Pr. Wms. 406.) an account was decreed against executors. So in the 
case of not setting out .tythes, tliough the party dies before judgment, 
and the remedy at law fails, the executor shall account, for equity says, 
the party has put my money in his pocket, and therefore shall account 
for it. Suppose an heir-at-law to iile a bill, suggesting the defendant to 
have got into possession, under pretence of being a devisee, and that 
terms stood in the way of his recovery at law, and the bill retained that 
the heir might try his title, and the heir recovers and comes back here 
for an account ; would it be endured, that, because the defendant' at law 
was dead, the heir should not have an account ? If the bill was properly 
brought and retained originally, as far as the representatives oi Thomas 
Curtis are concerned, the decree is right, for the distinction is this, if 
you have [*] a right to either legal or equitable relief, and suffer the 
party to die, you shall not, in the first instance, bring his representative 
before the Court, but if you begin against the party himself, and he dies* 
you shall go on against the representative, Norton v. Frecker, only deter- 
mined that point. In Pincke v. Thomeycroft, (ante, vol. i. p. 289.) it 
was insisted the fine made a bar at law, and, therefore, that there could 
be no relief in equity ; that was corrected in the House of Lords ; yet 
there could have been no recovery at law, on account of the fine. Then, 
the question is whether the bill ought to have been originally retained 
against Thomas Curtis. It never was suggested, at the former hearing,- 
that this bill for dower was improper ; because it was perfectly under- 
stood to have been the settled practice of the Court to grant commissions 
to assign dower, where no legcu impediment has been proved : nor would 
it have been tried but for the doubt upon the marriage. Whenever the 
court have got jurisdiction, against the party who has committed a per- 
sonal injury, it has never been doubted it might proceed against the 
executor. The circumstances of Dormer v. Fortescue, are not the only 
ones in which the Court will decree an account.' If one eject another 
from an estate which contains a colliery, and he works the colliery ; afler 
the estate is recovered by the lawful owner, this Court will decree an 
account of the colliery : and, if the defendant should die, that would not 
prevent the account ; in Norton v. Frecker, Lord Hardxmcke would have 
carried on the account, if the possession had been recovered against 
Richard in his life-time. But the reason ^iven there will not hold m the 
case of dower ; for, in dower the Court will decree an account in aid of 
the dowress, and seldom sends the party to law, unless there is a doubt 
as to the marriage. But the question of jurisdiction, with respect to 
Thomas Curtis, is now out of the case, the Court having retained the 
bill, which has determined that the Court has jurisdiction. This has 
been decided by Lord Chancellor, in the Duke of Leeds v. The Corpor* 
ation qfNeto Radnor^ (ante, p. 518.) theHanguage of the decree is satis- 
factory, that the Court has jurisdiction, and that the Court sebds it to 
law to satisfy its conscience. The court of law never goes on to judg- 
ment, but the parties bring the postea to the court of equity, and all 
further directions are given there. If the party dles^ before verdict, the 
remedy fails. If the bill was originally wrone, the defendants ought -to 
fcavc demurred to it. Then with respect to the infant not being a party 
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I789L ^ Qic JOft. [*] It was not necessary that he should be so» the action 
mu^t be brought against the tenant for life only, and the plaintiff finding 
Susannah, tenant for life, properly brought his action against her alone. 
The law has entrusted the tenant of the freehold, with the title of all per* 
sons who have subsequent estates : it cannot be sent back now to try 
whether she is dowable, the verdict having found her so. 

Mr. Mitford in reply. — The verdict cannot bind the infant, who wm 
not a party to it. No real action can be maintained against a mere 
tenant for life ; he may pray in aid of the tenant in tail, who, otherwisei 
could avoid it, or the tenant in tail should have been a party to the bill 
of revivor, which should have been a bill of revivor and supplement ; or 
the court might have ordered that the infant should attend by bis counsel; 
but, nothing of that sort having been done, the infant is not |>ound ; there 
being no execution, there is nothing to affect him, the judgment being a 
nullity as against him. — As to retaining the bill, the emct of so^dcHDg ii 
not to give any jurisdiction. (6) Where no particular relief is given by the 
Court, the mere effect is, that the cause stands over till the party has 
tried his title at law : if he succeeds at law, he has the full effect of his 
unit (7) ; if he is turned round by any unexpected circumstance, he comet 
back here. If the plaintiff fails, the defendant comes back* The case of 
Geast V. Barber, (ante, 61.) shows Lord Kenmn did not think that retain- 
ing the bill decided the jurisdiction. The nrst decree, therefore, by the 
retainer, has determined nothing, but that the Court would not deprive 
her of the aid of a court of eqmty, if it should turn out to be necessary; 
but it would not give an equitable right, where such right did not exist 
before. Upon the death of Thomas Curtis, a new question arose, whe 
ther there was any remedy in equity, the remedy at law being gone. 
No case can be found where, a judgment having been obtained in eject- 
ment, and the defendant being dead, the Court has decreed an account of 
rents and profits. Lord Hardtoicke says, expressly, that if there is no 
term standing in her way, a dowress shall not have an account of rents 
and profits. If the difficulties which stand in her way are not proved, as 
well as suggested, the mere suggestion of them will not give the Court 
jurisdiction. It is said, that in Pincke v. Thomycrofl, the House of 
Lords thought the Court could relieve against a fine running. The onlj 
ground on which that case can be supported, is, that the heir-at-law 
[ *628 ] [•] came fairly into a Court of equity, for a discovery of what was necessary 
to ^prove his title ; in which case the Court would not suffer the fine 
' which had run to be set up against him. It is said, that in Norton v. 
Frecker, the distinction was taken with respect to commencing the suit 
during the life-time of the party; but there is nothing in that case 
to support the position that there is a. remedy against the representatiTe. 
There is no judgment, in this case, against Thomas Curtis; he has, 
therefore, not been convicted of being a deforciant under the statute of 
Merton, The consequence is, tliat the widow could not recover any 
damages ; Lucas v. Calcrajl. (8) If there be not a legal right to dower, 
there can be no equitable right. The principle on which it has been 
held that there can be no dower of a trust-estate is, that it is a mere 
legal right. It is contended, that if the suit was right against ITtonuis 
Curtis, it is so against his representative: but this is not so, for there 
was a legal claim against him, but no such against his representative. It 
is not pretended, by the supplemental bill, that he delayed the trial at 
law ; the delay was altogether on the part of the woman. There is no 

(6) Sec Gcast y. Barhett antca 61. , wi^ the £ditor*8 notes, and Harwood ▼. OglanJaf 
6 Ves. 225. 

(7) But a plaintiff for dower has not the full effect of her suit upon a mere estahlish- 
ment of her right at common law. Vide the judgment jtosiea, aBd«the references ip note 
( 1 ) anlea, 

(8) jifUea, 1 vol. 131., 2 Dick. 594., and 1 Ves. Se Bonnes,- Ifa note, S. C. 

case 
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case before the Court on which it could found the decree, which, if 
wrong against the representative, is still more so against the infant. 
There has been no proceeding to bind his title. If there had been an 
execution of the judgment, he might get free from that execution, but 
there has not, even, been any judgment against him. 

Master of the RoUs. — If Mr. LXoyd be right in his doctrine, that it is 
not competent to me to decide, at all, whilst the first decree stands, there 
is an end of the matter; but I rather believe he lays it down too 
strongly ; for it goes to this, that, even, if it had been set down before my 
Lord Chancellor^ he could not have dismissed the bill af^er the verdict at 
law, without rehearing the first decree ; but I dare say many biUs have 
been dismissed under similar circumstances. (9) As to the cause itself, 
though the first decree may be right, which I rather think it is, I doubt 
whether it is a necessary consequence that the second decree, which 
gives the account against the infant, is right also. In the cases of decrees 
tor dowresses, and ror heirs at law against devisees, the courts of equity 
seem to give a remedy beyond what courto of law can give. So they do 
jn other cases ; as in the case of a bond creditor filing his bill against the 
heir, where the Court gives an account of past rents and profits, which 
the [*] law could not ; and though, at law, he could liave rents and 
profits in future only, and not the inheritance, this Court orders an im- 
mediate sale of the inheritance ; and I believe this Court gives further 
remedy to dowresses than they can have at law, even in cases where 
there is no impediment to prevent their recovery there. 

The cause stood over till this day, (30th June,) when his Honor gave 
his judgment to the following effect : 

The decree of Lord Kenyan is, certainly, an express decision that the 
executors of the widow were entitled to an account of the rents from the 
different parties, and that the death of Thomas Curtis made no difference. 
On the verdict in the writ of dower, no judgment is given by the courts 
of law ; and Lord Kenyon thought none was necessary, but that the 
postea was sufficient. The regular judgment, if the widow had been 
left altogether to her remedy at law, would have been tliat she should 
recover the damages assessed, as well as the possession of the third part 
of the lands : and I must admit, that, if she had been le^ to her remedy at 
law, she tootUd have lost all arrears incurred in the Itfe^time of Thomas 
Curtis, by his death before she had obtained c judgment against him. On 
this petition of rehearing, which is preferred as well by the executors of 
Thomas Curtis as by the infant Thomas Leman, it is contended that the 
widow had no equity whatever, as to her claim of dower, and that the 
bill ought not to have been retained by the original decree. On the 
other side, it is said that the retaining the bill is, m itself, giving a juris- 
diction to the Court, and that the widow's bill cannot now be dismissed 
without reversing that decree, which is not complained of by this petition 
of rehearing. If I thought the first decree wrong, I must have determined 
this previous point ; and I am much inclined to think that the retaining a 
bill 16 not, in itself, a determination that relief in equity must, ultimately, 
be given. So Lord Kenyon certainly thought in Geast v. Barber, [ante, 
61.] If this petition of re-hearing had been to the Lord Chancellor, 
surely, if he had thought the widow had no business in equity, he might 
have dismissed her bill without going through the form of reversing Lord 
Bathursfs decree. However I need not decide this,' because I think 
Lord Bathursfs opinion perfectly right. 

[*] It is said, that dower is a demand at law : Yes, it certainly is so, 
and it is now too late to contend that the widow can have her dower out 
of any estate in which her husband had not the ieffal fee ; for Banh v. 
Sutton (2 P. Wms. 700.) is not now to be supportea ; jiot that there i^- 

(9) See Gtast ▼. Barber, anUa 61., and the Editor's notes. 
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1789. pears to have been any decision, directly contradicting it^ for AUorney 
General v. Scait (Forrest, 138.) did not mean to find fault with Banki ?. 
Sutton* However it is now a settled point-f Dower therefore is a mere 
legal demand, and the widow's remedy is primdjacie at law. Bat then 
the question comes, whether the widow cannot come either for a disco- 
very of those facts which may enable her to proceed at law, and, on sn 
allegation (10) of impediments thrown in her way in her proceedings st 
law, this Court has not a right to assume a jurisdiction, to the extent of 
giving her relief for her dower, and, if the alleged facts (10) are not posi- 
tively denied, to give her the full assistance of this Court, she being, in 
conscience as well as law, entitled to her dower. Her remedy at law is 
a writ of dower. Generally there are no damages in real actions, but so 
favorable was the law to this particular action, that it provided a fecial 
relief for the widow, by giving her damages. If the widow was disturbed 
in her quarantine, she had a particular writ penned for her relief. As to 
dower, the widow, at first, was only entitled to have an assignment of the 
land by metes and bounds. Then came the statute of Merton^ which 
showed particular anxiety for the relief of widows ; and it is curious to 
see, that the attempt, now, is to drive the widow to that remedy, as the 
least advantageous, Uiough it is very evident the statute was meant to 
give her an additional remedy. Tne deforcers of dower are (by that 
statute) to be in mercy^ or fined at the pleasure of the king, which, in 
those days was a very serious thing, and was meant as a real punishment 
to deforcers. I own I think it an odd construction of this statute, that 
the damages given by it are to be considered strictly as damages, that is, 
as vindictive damages in the breast of a jury, and not capable of ascer- 
tainment by the Court, and that, therefore, they are to die with the per- 
son : however, so it has been determined. As to what is said in Sa^feri 
Law of Damages, that a widow shall have no damages when her dower 
is assigned to her in Chancery, it, certainly, is a mistake of the meaning 
{[ *6S1 ] of Co. Lit. 33. a. ; for Coke is there speaking of [*] the writ de DoU 
assignanddi, issued by the Court of Chancery, and not a decree of a court 
of equity. In Fitznerberi*s Natura Brevium^ the nature of the writ de 
Dote assignandd appears very clear ; and on this tliere are no damages, 
because Uiere is no deforcement of the widow, who is put to no trouble, 
but has a summary remedy provided for her. 

Now, as to the cases wnich have been cited, Hutton v. SimpsoUf 
2 Vern. 722. does not seem to bear much upon this case; Tilly v. Bndgei, 
Pre. Ch. 252. is also reported in 2 Vern. 519., and I have some doubt 
about the authority of that case, for it is more particularly stated in 
Vernon than in Pre. Ch. and yet, what is said in Vernon as to the in- 
junction not preventing the entry, certainly cannot be right. Duke of 
Bolton v. DeanCy Norton v. Frecier^ and other cases, have been men- 
tioned, to show that there must be some fraud to give this Court a juris- 

f See Dizon v. SavUle, antCf vol. L p. 326. 

(10) Although there were allegations in the bill as to the defendant's conduct in fordblj 
taking away deeds, &c. belonging to the plaintiff's separate eitate, there tpere none what- 
ever rfWce nature, expresslt/ relative to her claim of dower, as far as appears from Reg.Ub* 
notwithttanding what is said by the counsel to the contrary in Mundy r. Mundy, ^ Vei 
jun. 124. If such charges were then thought necessary, it should seem they would have 
been inserted as to the precise point, however the defendants conduct in the other respect 
might have led to a like presumption in this alsa It is most probable, that charges of 
that natiure, arising generally from facts, might originally have induced courts of eqnky 
to assume a concurrent jurisdiction with the courts of law ; and then to improve tbe 
relief afforded; but they seem now unnecessary: and it is said in VTaimm ▼. IhJte ff 
Northumberland, 1 1 Ves. 155. , that they have been considered as umueetmry smee the de^ 
termination of the jmndpal case* If this be so, it muM be rt je rr e d to the originai kearmi 

2fthe cause before Lord Bathurst, upon the mere principle ^an acknowledged jurisdktia^ 
ut the Master of tbe Rolls (ubi supri) seems to rely considerably upon cbargca of tht 
above nature. See also 9 Yes. Jun. 124. 
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diction, and that, in the simple case of a widow claiming her dower, no 
such jurisdiction exists. Dormer v. Foriescue is also brought to show that 
there must either be an infant concenied,or some particular circumstances 
in the case, to entitle this Court to proceed. Now it seems difficult to 
distinguish the two cases of the infant and the widow. The principle in 
the case of the infant is, that he is thought not conusant of his rignts at 
law, sufficiently to enable him to proceed there, and, tlierefore, the court 
of ^uiMr will give him all the relief he could have at law, and something 
more; »r, on a bill by an infant for an account, he will get the mesne 

Fro6t8, which would certainly be gone at law by the death of the party, 
argue m the same manner for the widow. She comes here, and says 
the law gives me dower out of the estates of my husband, and the mesne 
profits from his death : I do not know how to proceed ; for if there should 
turn out to be any mortgage, or, term of years in my way (11), then 1 must 
pay the costs. The defendant has all the title deeds in his hands (11), and 
Knows what the estates are : his conscience is affected, and vet, instead 
of putting me in possession of my rights, he turns me out of doors, and 
keeps all the title deeds. (11) Now, I think this argument is a strong one, 
on the subject of fraud and concealment on the part of the heir^ in not in- 
forming the toidoto of all that is necessary y to enaole her to proceed safely 
at law. If then^ she comes here for a * discovery of these matters, tohich 
the heir toithholds from her, she shall have her complete rdief in this 
Court* If you deny her right to dower, the question must be [*J tried at 
lata t hut tohen the fact is ascertained, she shall have her rdief here. 
It must be supposed the dowress has nothing to live upon but her dower, 
and the mesne profits are her subsistence from the time of her husband's 
death ; and the course of this Court seems, therefore, to have been to 
assign her dower, and universally to give her an account from the death 
afher husband. I admit she has no costs, where the heir has thrown no 
difficulties in her way ; and if the heir admits the widow's case, h.e is 
safe. (12) I wished to find, if I could, any instance of the widow's being 
turned round on such a case as this ; but I verily believe there is no such 
instance ; and, indeed, the case of Moor v. Black (Forrest, 126.) is pretty 
clear to show that Lord Talbot thought the widow's claim to be rightly 
made here ; for he over-ruled the demurrer, in that case, on both points. 
It shows that the difficulty under which a widow labours, is a reason for 
her coming here. Delver v. Hunter does not govern this case ; for there 
the widow had recovered possession. Lucas v. Calcraft (12) has also 
been mentioned, as showing that this Court would give no other relief as 
to dower, than such as the law would give the widow, and that the Lord 
Chancellor had refused to give costs, in that case, because no costs were 
given at law : but, in that case, the heir had thrown no impediment in 
the widow's way, and, therefore, there were no costs on either side. 
Now, taking it for granted that the widow, coming cfter the death of the 
heir, would not be entitled to her mesne profits, it by no means follows 
that, when the widow is right in this Court, but the heir happens to die 
before she has fully established her right, she is not entitled to her mesne 
profits ; for, unquestionably, if the heir, instead of contesting the toidoui's 
right, had admitted it, she xoould have been entitled to her decree for mesne 
profits, and his having thrown an impediment in her way, shall not make 
the difference. At the same time, I must again admit that the widow's 
right at law is gone by the death of the party. Mordaunt v. Thorold is 
principally relied upon as to this point. It has been cited from Salkeld, 
tit. Dower, but it is also reported in 3 Lev. 375. and the result is stated 

(II) All this seems now considered as implied in such cases. The bill in the principal 
case did not m^e such allegations. Vide notes (5) and (10), atUea. 

(19) See Lueas v. Calcrafi, antea, I vol. 134., and the Editor's note, which refers to 
JFer^ofi T. Byder, I Ves. ^ Beames, 90., where there isa MS. note of Lucasw. Calerafi. 
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1789. differently in the latter book, though the state of the case seems copied 
^_i \ ij * from the other ; for in Levinz it is said the Court indined to that opioioD, 

Cunra but, it being a new case, they would advise^ and no decision was given ; 

agahui and it is to be observed, that Levinz was himself couiu^el in that case. 
'CuEvxa. Aylxvardy. Robins^ 1 Lev. 88. is mentioned in the former case: there 
[ *^63S ] the action was against the heir of the heir and the alienee of [*] the heir, 
and not against the heirs executor; and the ground of that case was, that 
neither the heir nor the alienee were deforcers, and the damages were 
not a lien upon the land : and then the distinction is taken between the 
cases of tythes and dower : that in the first case, the damages were cer- 
tain ; in dower, uncertain ; but, surely, in common sense, they are equally 
certain. If it were not for the case of Mordaunt v. Thortdd^ I reallj 
should have doubted much the construction of this statute : I should 
have thought that the damages given by the statute were certain, and 
were not arbitrary uncertain damages to be ascertained by the discretioo 
of a jury. Hotoever ii does seem a settled point at latOf atid thaty at 
latUf the foidotv could not have recovered against the executor of Thomu 
Curtis* 

This. being so, it is insisted on the part of the widow, that still she bis 
a right to come here, for full relief, and that she ought to be in the same 
situation as if the heir had admitted her claim at first, (and, to be sure, 
in this case, the heir has given every opposition to her claim that he poi- 
sibly could,) and that in this and many other cases, this Court gives a 
further remedy than the law will do. (13) It is true, where the law gives 
neither right nor remedy, however hard it may be, equity cannot assist 
So in the case of damages for a personal injury, which arises ex ddido 
and not ex contractu, they are gone with the person, but it is not so dear 
in the case of a demand Uxe recovery of which has been prevented by ^ 
difficulty unconscientiously thrown in the way by another person. There 
equity will give relief, and the relief it gives is beyond that which the 
party could obtain at law. It is the practice in equity, that bond-cre- 
ditors coming for a distribution of assets shall have an account of rents 
and profits, which they could not have at law. And yet the same argu- 
ment might be used against that additional relief as has been used in this 
case. The law gives the creditor only the land to hold, until he is satis- 
fied. Equity goes further, and says, if the remedy at law is not sufficiait, 
we will sell the inheritance of the estate, and if mat will not do, we will 
direct an account of rents and profits against the heir. Dormer v. For* 
tescue, certainly, supports these ideas very strongly, though, I am sure, 
Lord Hardwicke*s xoords must have been misconceived by Mr. Atkyas, 
as to Vihat he has supposed to have said in respect of the timejrom tohidt 
[ •GSi ] the statute of 9 Hen, 3. gives the voidovo [*] aamages. But, as far as one 
can collect Lord Hardmcke's sentiments, from that c?se, he thought 
this Court would expect the widow to establish her title at law, but» she 
having so done, would give her relief here as to the mesne profits. That 
' is saying, let the widow bring her action at law, out of form, for the pur- 
pose of determinhig her title to dower, and, when she has done that, we 
will give her an adequate remedy : here I confess, / agree most JuUt/ in 
thinking that the tvidotv labours under so many disadvantages at lavsj'ron 
' the embarrassments of trust-terms, Sfc. that she is ^ully entitled to ecert/ 
assistance that this Court can give her, not only tn paving the toayfor 
her to establish her ri^ht at law, but also by giving complete relief ukcn 
the right is ascertained, (l^) 

I am of opinion, therefore, in this case, that, as against the executor 

(13) Vide note (2), antea, 

(14) Vide oote (2), aniea ; Lord Redetdale's MS. notes alio refer to AUen t. Sajf^* 
2 Vem. 56S,, where an account of mesne profits was directed in the.cate of an infimt vbo 
was debarred of bis remedy at law by sfiitt levied tliroogh the ladies ctf hit tnistte. . 
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cif Thomas Curtis, there must be an account, and that the farmer decree 1789. 
is right in this particular. y „' ^ 

As to the otlier point, there seems to have been a slip in the former Cc/ktis 

decree, and the infant must now have an inquiry, as to what estates Paul ocrnntt 

JDownton Curtis died seised of; Corti*. 



t)£AN against DaltojJ. 

(Reg. Lib. 1788. A. fol. 55fi. b.) Lincoln' t Inn 

ANN Joyce, by her will (made in the life-time of her sisters Anna Testatrix by 
Bevonell and Martha Robinson) bequeathed unto the defendants ^»^J» "»«le <*«• 
John Dalton and IVilliam Dansey, all and every sum and sums of money ^^ Tnd mJre 
which she should die possessed of, in the public funds, after payment of them legacies: 
her debts, 8^c* upon certain trusts, and also bequeathed uhto each of the b^codicUt she 
said John Dalton and IVilliam Danseu.for their trouble (2) in the trusts made them exe- 
reposed in them, 100/. and appointed her said sisters joint executrixes of ^^f^* °^ 
her will. I^^j^ir. 

Ann Joyce, after the death of her sister Martha Robinson, but in the nUsandex- 
life-time of Anna Bevmell, made a codicil to her will, 8 August, 1787, pence*} this 
tv/tereby after taking notice of the death of her said sister Martha ^^hews tier mien- 
Robinson, who was one of her executrixes, she appointed the said defend' '*'''* '® *""** 
ants, John Dalton and William Dansey, joint executors, xvith her survitnng ^ ^ trust anlu^d) 
sister^ Anna Bevonell, executrix, and thereby ratiHed all parts of her will 
not thereby altered, [*] and directed, that her executors should be paid [ ♦GSS ] 
and saved harmless from all expences, journies^ and charges they should 
occasionally be put to, in the execution of her said tvill and codicil, and * 
that they should not be answerable for the default of each other. 

The sister Anna Bevonell died in the October following, and Ann Joyce 
was entitled to the administration of her effects, but dying soon after, 
19th November, 1787, did not administer to her. 

The defendants proved the will of Ann Joyce, and took out adminis- 
tration to the estate of Anna Bexvne/l^ and possessed themselves of per- 
sonal estate of Ann Joyce and Anna Bevonell, to an amount much more 
than sufficient to pay their debts, and the general legacies bequeathed 
hy Ann Joyce. 

The plaiiitif{s, besides claiming legacies comprized in the trust fund, 
claimed the residue, as next of kin of the testatrix, no disposal having 
been made thereof, by the will or codicil, insisting, by their bill, that the 
defendants took as executors in trust only. 

The defendants, by their answer, admitted all the facts, but submitted, 
whether they were not entitled, as surviving executors, to the residue of 
her personal estate, no legacy having been bequeathed to them by the 
codicil, by which they were appointed executors, jointly with the said 
Anna Bevonell, and the legacies given them by the will, being given them 
only for their trouble in the trusts, by such will, reposed in them. 

Mr. Mansfield was beginning for the plaintiffs — but Lord Chancellor 
stopped him, by desiring to hear what the executors had to say. 

Mr. Solicitor General and Mr. Ainge, for the defendants. — The lega- 
cies of 100/. each are given to the defendants, Dalton and Dansey, by 

(0 See the Editor's notes to Martin v. Rehow, antea, 1 vol 154. See also MiddleUm 
r. Spicer, I vol. 201. ; and note the peculiarity in Batteley v. IVindkt iind 31. 

(2) See the decree in Foster t. Munt, from lleg. Lib. 1 Raitbby's Vernon, 473. and 
in the Editor's nott (4) to Mmrtpp-v, licbowt antea, I rol. 154. ^ 
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namef (3) as trustees^ for their trouble in the execution of the trusts re- 
posed m them by the will, not in the character of executors, for they are 
not appointed executors by the will. By the codicil they are appointed 
executors, together with tlie sister, but, by that, they have no legacies. 
If there had been [*] only a will, and both the sisters had survived the 
testatrix, they would have taken the whole residue as executrixes (there 
being no disposition of the residue) then, upon one of them dying, the 
survivor would have taken the whole (had no codicil been made) in the 
same character, of executrix, then, by the codicil, the testatrix consti- 
tutes the defendants as much executors as the surviving sister executrix, 
and they must have taken the residue with lier as executors. — The 
words directing that they should be paid for their joumies and expences, 
are not sufficient to take away the effect of the former words, and con- 
vert them into trustees. 

Lord Chancellor. — The intention will convert an executor into t 
trustee. 

Mr. Solicitor General. — Under all the latter cases, it is held that, in 
order to raise a construction, to convert an executor into a trustee, there 
must be an implication plain. The first, executrixes were also next of 
kin. Any argument to shew the executor shall not take, most shew the 
sisters were not to take as executrixes, but as next of kin. 

Lord Chancellor, — Executors are never paid for trouble and jour^ 
nies, the legacies are their reward. Here, tney must be paid for their 
joumies as other persons are, not merely the money out of pocket. 
There is nothing in the argument that it was to give them a prior charge 
for their expences, as they must come out of the residuary fund ; putting 
in the words, therefore, is a demonstration of her intention to make them 
trustees. (4) 

(3) The argument here wished to approximate the case to Bowker ▼. Huniert aa^oir 
1 ToL 328. 

(4) Mr. Cox*s MS. notes supply the following addition to Lord 7%iirfow*s judgmtoL 
'* Any expressions that can be catched in a will are sufiident to turn executon into 
** trustees. Where the only circumstance relied on is the giving them legacies, the Coart 
*< has come to a rule upon the subject — perhaps not a very good one : bowerer tkn 
*< must now be abided by ; but, in this case, / rest tfpon the douse in the codicil^ whack 
** provides that the executors shall be indemnified for all the charges and expences tbej 
*< should be put to in the execution of the will, which, I tliink, is quite sufficient to ibcv 
** she considered them only as trustees." 
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Trition against Foote. 

(No entry.) 

ILL for a specific-performance of a covenant, to renew a lease. 



The bill stated, that by indenture of lease, dated 3d December, 1765. 
between the Reverend Francis Hender Footer and the plaintiff, the w^ 
Francis Hender Foote demised to the plaintiff, [*] his executors, idmi- 
nistrators, and assigns, a capital messuage, called Haugh^ S^c. And sl» 

certain 

(I) Vide SomerviUe v. Chafrnian^ antea, 1 vol. 61, and the notea. It appears evidcai. 
from the most mature decisions, that Lord Thurhw was wrong in holding that a Court 
ought never to enforce an express covenant for perpetual renewal (see per Lord £MiRt 
C. 9 Ves. 530f 331 . and 16 Yes. 84. ) ; and that Courti of equity wiU eJTectuate dear ni 
distinct contracts of such nature. The construction of such covenants u the same im tftttf 
as at law, and all the Courts are unfavourable to any constructive inference mjwour tfmi^ 
a cUnnu It is on this ground, therefore, that they will not Msist parties, wfao^ Hin*! 
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certain arable, meadow, and pasture land» in tbe paridi of ttemCf Com. 1789* 
Kent, and other premises in tne said lease mentioned, with a reservation 
of timber-trees, and other reservations, from the lOth' Oc^o&er then last 
past, for the term of twenty-one years, at the rent of 132/. 10*. per 
annuniy and the further rent o^ 51. per annunty for every acre or piece of 
pasture therein named, which the plaintiff, &c. should plough up or con- 
vert into tillage during the term. And the said lease contained a cove* 
nant on the part of me lessor, that he, his executors, &c, should and 
would, at the end and determination of the said term ofttoenty-oney^arst 
seal and execute a neto lease of the said demised jpr^mMe*, J^r the Jurther 
term of seven years, to commence from the end of the said term of twenty- 
one years thereby demised, subject to the same rents, and pursuant to the 
same exceptions, covenants^ reservations, conditions, and agreements in 
all respects as are in and by the said indenture of lease mentioned and 
expressed, in case the plaintiff^ his executors, 8^c. should desire the 
sante • plaintiff, his executors or administrators, or either of them, first 

ftJi/f^ twelve months' notice, under his or their hands, in writing, to said 
rands Hender Foote, his heirs or assigns of his or their desiring such 
Jurther term of seven years as aforesaid. 

The lessor died in the year 1773, having made his will, whereby he 
devised the premises to trustees, of whom the survivor is one of th^ 
defendants, to the use of John Foote, the testator's son, for hfe, remain- 
der to his first and other sons, in tail, of whom the first son, (being the 
first taker of the inheritance,) was also a defendant. 

The plaintiff, ^th May^ 1785, gave notice to the lessor's eldest son, 
then tenant for life, of his desire to renew the lease ; and an indenture of 
lease for a further term of seven years from the said term of twenty-one 
years, and subject to, and under the same rents, exceptions, covenants^ 
and agreements, as are' contained in the first indenture of lease, was 
prepared by the direction of the plaintiff and tendered to the said John 
Foote, who refused to execute the same, because a covenant providing 
Jor granting a new lease to the plaintiff', Sfc. for a further term of seven 
years, to commence from the end of the said term of seven [♦] years, [ •SSS J 
expressed to be granted by such lease, so tendered, xvas contained therein. 

The defendant, John, by his answer, stated, that he executed in the 
presence of plaintiff, and tendered to him a lease of the said farm, for 
seven years, from the expiration of the lease for twenty-one years, and 
similar thereto, except that there was no covenant for a renewal, or 
granting of a new lease : and insisted that no covenant for renewal ought 
to be inserted in such lease for seven years, and that the meaning of the 
covenant in the lease for twenty -one years, was merely to secure 
to the plaintiff a further term of seven years, and not to give him or his 
representatives a power of renewing the said lease from time to time, at 
the end of every seven years, as long as they should think proper, and 
that it was so understood at the time ; for the defendant had understood 
the plaintiff declared, he was glad the covenant for renewal was in- 
serted, as he should, by means thereof, be sure of the premises for 
twenty-eight years, if he liked it. 

The other defendant's answers were to the same effect. 

once had the benefit of such a corenant, have lost it by laches or mere accident Vide 
tct tupm, Bayiey v. Corporation of Leominster, pott. 3 vol 529. and 1 Vcs. jun. 476. 
Baynham v. Gwy's Hospital, 3 Ves. 298. Moore v. Foley, 6 Ves. 232. 237. &c. Iggulden. 
▼. Maif, 9 Ves. 325. &c. City of Lomton v. Mitford, 14 Ves. '41. Watson v. Hemsworth 
ffotjrital, ibid, 324., and mUnn v. tTillan, 16 Ves. 72. 84. &&, with tlie several cases 
referred to in the above authorities. It should, however, be observed, that in Raweteme 
T. Bentky, post* 4 vol. 415. the Court gave relief where there had been some degree of 
negligence in the party, whereby he had lost his legal inurest in the premisei, whidi 
aeems to militate with the doctrine above cited, as to the oonacroction being the Mmt in 
•qoity •• at lew. 
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1789. Mr. Solicitor General, for the plaintiff, insisted, that this covenant 

y mm^^/ amounted to a covenant for a perpetual renewal, the renewed lease 
T»rrTON being to be subject to the same rents, and pursuant to the same covc- 
agairut Dants and agreements in all respects as are contained in the lease for 
FooTi. twenty-one years, and to show that such covenant for a perpetual renewal 
was lawful he cited, and stated at large, the cases of Bridges v. Hitch- 
cock, 1 Brown's Pari. Cas. 522. and Cooke v» Booth, Cowp. 819. and also 
referred to Furnival v. Crevo, S Atk. 83. and a case before the pre«?ni 
Lord Chancellor (Rees v. Lord Dacre) (2) where his Lordship ordered an 
action to be brought, in order to try the effect of the covenant. (2) 
Lord Chancellor said, his present inclination was to dismiss the bill; 
But Mr. Mansfield suggesting that, in that case the plaintiff would not 
have bis lease for seven years ; 

His Lordship declared (3) him entitled to a lease for seven years only, 

[ *6S9 ] and said that he had not an idea that the intention of the [*] lessor was, 

to renew the covenant of renewal, or that it could be so construed in a 

Court of equity ; and that he made this decree for the same r^^ons that 

Lord Mansfield gave in the case before him. f 

f Hie counsel for the defendants in this cause not being heard, the case of Rnadl t. 
Darwin (4) (before Lord Camden, July 21, 1767) trhich the reporter understands wouU 
hate l)een cited by them, was not mentioned. It is slightly referred to by the counsel for 
the defendant, in Cooke ▼. Booth, but as the reporter has a fuller note of it than thatgiven 
Dy Mr. Cowper^ in his report of that case, he has here subjoined it. 

William Lord Molyntruxt and Lady Bridget his wife, by lease dated 21 Jan. 1705, ind 
by fine, di:mii»cd to Richard Russel, his executors &c. a farm called Duntwatery in the 
'parish of Alngston, Com. Hertford, to hold for 99 years, if tliree persons fix. Elizabeth 
Riatel, James Else, and Thomas Else, junior, or any of them, should so lortg lite, render- 
ing rent. And the said I^ord Moli/nevx covenanted, for liimself, and for the caid Lad J 
Bridget, their heirs and assigns, that he or they should and would, upon the death of to; 
of the appointees (by name; add a new third life, upon payment of 200/. within six months; 
or, upon the death of two of them (by name) within six months add two new lives, upon 
payment of 5001, j or upon tlie death of all of tlicm (by name) would, upon payment of 
1 1 501^ make a new lease or grant for any three new lives, to be nominated and ajtfwintM 
by t/ie said Richard Russel, his executors, administrators, or assigns, for the like term as 
was thereby demised, at and under the like rent, covenants, and agreements, therein con- 
tained. 

Richard Russel, tlie lessee, died, and Elizabeth, his daughter, intemsarricd with Thomas 
Russel, and survived biin ; and they had issue Richard Russel, who took out admiflhtradon 
to his father. 

Thomas Else and James Else died before Elisabeth Russel, and the plaintiff neglected to 
Bpply for any renewal till the deatli of his mother, Elisabeth, in 1762; and thtu be 
applied to the defendants, who claimed under Lord Molynenx, for a renewal, and ten- 
dered the ingrossment of a lease to them for 99 years, renewable upon the dropping of 
^hree new lives, at tlie old rent, with a covenant for renewal of that lease, in the same 
words, or to the same effect, as had been contained in the original lease of 1 705, tendenng, 
at the same time, the fine of 1 1.50/. and the defendant^ declined executing any sucb loasc 
with any such covenant; whereupK>n Richard Russel filed liis bill against tlie defendants, 
to compel them to execute such new lease, witli such covenant of renewal as was contaioed 
in the ingrossment so tendered. 

And the cause coming on to be heard before Lord Chancellor Camden, his lordship ^» 
of opinion, that the defendants were not under aiiV obligation to grant any further letse 
\ban for three new lives only, and that the plaintiff was not entitled to have any covenaut 
inserted fpr any furtJier renewal, the words of the old covenant not obliging the lessors to 
grant a new lease, but upon the death of some one of the three persons named in tluu 
lei^e ; and they being all dead, the plaintifl* could claim no further renewal ; and therefore 
his lordship decreed tlie defendants, upon payment to them of ^e fine of 1 150/. to graB( 
to the plaintiff* a new lease for 99 years, renewable on the deaths of three persons named 
in the prepared lease, but without any covenant for any further renewal. 



(2) See It stated from Sir Samuel Romilly\ notes, 9 Ves. 332. wfa(*nce it appears that 
the action was not bruu«>ht ; and that an inquiry afterwards directed was not prosecuted. 

(3) See the jud^Tieut, 2 Cox, 171. 

^4; See in Mytofe v. Fdetj, 6 Ves. 237. and lire cases and references in note (\) antta. 
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[•] Revet against Br ah am. 
(No Entry on this Occasion.) Lincoln'^ Inn 

ffaU, 14th July. 

'T^HE defendant being abroad, brought ejectment to recover the pre- Where the d%- 
-■• mises in question, as devisee of Mrs. Elizabeth Braham, against her fe"<^°t if 
heir-at-law. KlnSo 

The plaintiff, the heir, filed a bill, charging fraud in the manner of g^y proceedings 
obtaining the will, by the devisee and other defendants in the cause. at law must be 

Mr. Abbot moved, on a former day, for an injunction to stay pro- on special 
ceedings in the ejectment till the coming in of the defendant's answer,' ground, (l) 
but the affidavit then charging fraud upon the defendants generally, and 
not particularizing the defendant Brahaniy who was abroad, Lord Chan* 
celior ordered it to stand over till the next Seal. 

Accordingly, on this day, Mr. Abbot moved it again, upon an affidavit 
charging, 1st, that the defendant Braham was in the house of the testa- 
trix at the time when the will was made, and was active in preventing 
the plaintiff from seeing the testatrix. 2d, That he gave instructions for 
drawing the will different from those given by the testatrix. 

He said, that, in Farrnr v. Sir Watkin Levoisy [2 Dick. 729.] 5th Feb. 
1789, where this matter had been much canvassed, the affidavit, drawn 
in the general form, (1) had been approved of. 

(1) Tlie practice of the Court of Chancery difiers in many important respects from 
that of the Court of Exchequer, as to the process of obtaining injunctions, and as to the 
effect of them when obtained; which {inter alia) may be observed in the under-mentioned 
references. Where a defendant is abroad, the Court of Ckancery will not allow that ser- 
Tice of the subpoena to compel appearance, whereupon to found an injunction may be 
deeme<l good service, without an nJjidatTit of merits in thejirst instance i whereas the Court 
of Exchequer allows of the substitutum of service vnlhout an ajffidavU^ and requires tlie aflB- 
davit of merits merely on the application for an Injunction. Vide Stejthens v. Cini, 
4 Ves. 559, .i;<JO. Baillie v. l.arkins, before Lord Eldon C. 10 Feb. 1818, cited 5 Madd. 
Rep. 551. Kemvorthy v. Accunor^ ibid. 550. 

This difference arises partly from the nature and effect of the writ of injunction in the, 
respective courts. After declaration ilelivcred in an action a common injunction out of 
the Court (f Exchequer stays all farther proceedings at law in the first instance, except in an 
issuable term, wheie the cause of action is not in London or Middlesex, 1 Fowler's Kxcli. 
Pract. 219, 220. In Chancery it is othenvise, and plaintiff must there (obtain tlie common 
injunction to stay execution in the first instance y and afterwards move to extend it to stay 
trkU; which latter motion, it seems, cannot ordinarily be made on the same day with tlie 
motion of course for the common injunction. 

See Garlick v. Pearson^ 10 Ves. 450. Nelthorjte v. Xa«», 13 Ves. 323. Bishton v Bi^h, 
2 Ves. \ Beames, 41. JiuUen v. Ovcyt 16 Ves. 141, \c. To obtain such extension, the 
Court of Chancery was for a long time content with a slight affidavit, to tlie effect merely 
that the party cuuld not go safely to trial without the discovery sou<<ht by his bill ; in which 
affidavit, it is observable, there was no pledge that he could proceed if he w^re supj)lied with 
ii. Lord Eldon corrected the practice as soon as he perceived the defect, with that un- 
affected candour and simplicity which always di:^tinguishes a great mind; although before 
his lordship became so apprised, he had lepeatedly said, *' a slight affidavit was sufficient'* 
Hartley v. Hobson, 2 Dick. 728. Farrar v. Lewis (cit. supra] ibid- 729. Ndthorjte v. 
Law, J 5 Ves. 3'23. Partington v. Hobson^ 16 Ves 220. Th^ argument in that very case 
citing jRixv. Long, in tlie Exchequer (ilwl p. 221.), seems to have struck Lord Eldon 
with the too remiss practice so long prevalent in his own Court; and it is honourable to 
his lordship that the practice was corrected within two days afterwards ; for in the very * 

next case, of Jpjtleyard v. Seton, 13 Ves. 223.|the Lord Chancellor required the party to 
pledge himself that the discovery sought, when made, wovld be material to his defences 
This has been tlie settled course iince* EamshawY. Thomhill, 18 Ves. 485. 488. and 
White ▼. Steinwacks, 19 Ves. 83. &c. In which cases, see other p«unts relative to the 
extended injunction, when existing ; vu. that the Court having given credit to tb« P^ty'^ 
jiffidavit, will not, after such a pledge, allow a' discussion of the facte of the materiality 
thus asserted, &c. &c. 
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1789. Lord Chancellor was of opinion, that, when the defendant was here» 

and could put in his answer easily, the general form was sufficient (2); 
but when the defendant was abroad, there should be npecial ground to 
show that the discovery required from him was material. 
Baabam. His Lordship granted the injunction. 

(2) See note (1) in the preceding page. 




[•6il ] L*] Hankin against Middleditch. 

(Reg. Lib. 1788. A. fol. 412. Entered Hankin v. Attorn^ General,) 

[I4thjii/y.] 

Mocion that « 1^[^* Abbot moved, that a witness mieht be ei^mined, de bene esse, the 
wfttieaebeez- ^^ affidavit being that he xwis the omyaoitness to a fact material to the 
•mined <if 6oi« cause, though no age was sworn to ; and said this had been allowed in 
^' !SI5w !o a ^^^^^y ^ Ferrerr, 8 Wms. 77. and lately in two cases of Jenkint f. 
mJLaifiict ** " Tucker, and Bridges v. Bridges, 
grmuetL (1) Motion granted. 

(1) See alto Afarton ▼. frard, 2 Dick. 648. These moCioDS uied /ormerfy to he madt 
merely ex parte ; but Lord Eldon C, in 1802, reqyired them to be made ^pan natiee, vfaich 
practice has been since adhered to. Bellamy ▼. Jones [and Rothery], 8 Vea. 32. In Lord 
Ckolmonddey f . Earl of Oxford^ post. 4 vol. 157. and MS., two witneasea were examined, de 
bene esse, upon the same principle. It will be observed that the ahoye point, as to noCior, 
ia referable only to the motion ; for previous notice, as to the esamtnaiian of the witness, v 
indispensable in all caseSf that the other side may have the power of crosp^xaminaiion. Ste 
Loveden ▼. Lord Milford, post. 4 toL 54a The affidavit in the principal case was, ^ tbst 
** one R. W. was a very material witness on behalf of tfie plidntifik in the cause, sad 
" could give evidence to several facts and circumstances, the proof whereof was essentislly 
'* for die plainttfis interest in the cause ; and that the said R. W, was {as deponent wn 
**' informed and believed] the only person who could speak to the several facts ainl drcuiB- 
'* stances in the cause to which the said R. IT. was to be interrogated.** R. L. 

Query whether the affidavit was not sufficient in Rowe*% case, 13 Yes. 261. ? 



[For the judg- 
ment see & c. Scott aaainst Nesbith 

S Cox, 183.] ** 

H^im'Zy. (Reg- Lib. 1788. B. fol. 478.) 

1789. 

[IfapUuntiff fJHARLES NESBIT, Hugh Hammersly, and Samuel Sneud, u 
has the aaiiu executors of the late Countess Dowager of Macclesfield^ filed their 

ofEm^tT^Mt *^'^^ *° ^^*® Court against Jo^n Nesbit and Bateman Robson, (the surviving 
asid^in usuri- executors of Arnold Nesbit) and against Adam Drummond and Mous 
ous contract, Franks, (all of them defendants in. this cause of Scott v. Nesbit,) and 
itmuttbeonthe thereby stated a bond from Albert and Arnold Nesbit, (both since dead,) 
terms ofre^ dated 15tli Ajpril, 1 778, to their testatrix, in the penalty of 14,500/. condi- 
mlu^ad^J2r ^'^°®^ for payment of 7284/. 19*. 2rf. and interest: and, the same 
wlth^leKiir'* being unpaia, the plaintiffs, in Easter Terra, 1780, commenced an action 
intcreit. (i)] against the executors of Arnold Nesbit, to which the defendants pleaded 

a judgment recovered by Adam Drummond and Moses Franks, on a bond 
against Arnold Nesbit, in his life-time, for 20,000L and that they had 

(t) See the judgment, 2 Cox, 18J. and the obsenrations of Lord Eldon C oo it, ia 
Ware ▼. Horwood, 14 Ves. 31. Et vide Mason v. Gardiner, post, 4 vol. 436. and & C 
1 Fonbl. T. £q, 25. Kx parte Skip, 2 Ves. 489. per Lord EUUnt C. 9 Vea. 84. B^ 
under the general jurisdiction in bankruptcy, which is distinct ftom that of the Cooit «f 
Chancery, (6 Ve%, 782. 8 Ves. 250), the assignees of a banlmipt are not ao oooqpaUafale- 
Et parte Skip, ubi sum, per Lord Ekbn, in Bcnffddr, Bohmmi, 9 V«a. 84i «id mtpt^ 
3eriv€ner, 5 Vas. and Baamat . 1 4, 
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fully administered except to the amount of 1050^. which was insufficient 1789. 
to oischarge the said jud^ent. The plaintiffs took judgment of Easter 
Term, 17^> for their said debts, to be levied of the testator's effects 
quando acdderinU The bill, therefore, prayed an account of the money 
really due on the bond to Drummond and Franks, and of the estate of 
Arnold Nesbit, and that the same money be applied, first, in discharge of 
the debt to Drummond and Franks, and then m payment of the plaintifis, 
as executors^ as also in a course of administration. The defendants, to 
that suit, put in ansy^ers, statins a suit to have been instituted by Susan^ 
nah Nesbtt (now Scott, one of the plaintiffs in the present suit) and Afar- 
^aret [♦] Yeates, on behalf of themselves and other creditors of Arnold [ •^S ] 
Nesbit ; and a decree in that cause, 10th February, 1783, by which it. 
had been referred to Master Hett to take the necessary accounts, in 
which cause the plaintiffs might have the same relief as by their bill was 
prayed. And upon 14th June, 1785, the cause of Nesbit y. Nesbtt com^ 
mg on, it was decreed that the plain tifis should go in before Master Hett, 
to whom the cause, Scott v. Nesbit, stood referred, and that the Master 
was to take an account of what was due to the plaintiffs on their judg- 
ment ; and they were to be at liberty to controvert the validity of the debt 
claimed by Franks (Drummond having, by answer, disclaimed having any 
demand) in respect of the judgment for 20,0001. and other directions 
were given for taking such accounts. 

The plaintiffs went in before the Master, and claimed their debt, and 
proceeaed in settling the report in the present cause of Scott v. Nesbit. 

On the 3d o^ March, 1789, the Master made his report, which, with 
respect to the demand of the plaintiffs, Nesbit, Hammersly, and, Sneydp 
as executors of Lady Macclesfield, is to the following effect; 

That the plaintiffs, in the cause of Nesbit v. Nesbit, had brought in 
before him a claim of the sum of 7284/. IBs. 2d. with interest for the 
same, from the 15th April, 1779, at the rate of 8 per cent, per ann. and 
12/. lis, lOd. for costs, as due from the estate of said Arnold Nesbit to 
said Charles Nesbit, as one of the executors of Dorothy, late Countess 
Dowager of Macclesfield, deceased, and as assignee of the other execu- 
tors, upon a judgment recovered in the Court of King's Bench, in Easter ^ 
1780, by said executors of Lady Macclesfield, against said John Nesbit, 
Henry Thrale, (since deceased,) and Bateman Robson, as executors of 
said testator Arnold Nesbit, for assets, quando acciderint, which judgment 
appeared to have been entered upon a joint bond, dated 15th Aprils 
1772, entered into by the testator Arnold Nesbit and Albert Nesbit, who 
died in the life-time of the said Arnold Nesbit, to the said Countess 
Dowager of Macclesfield, under which bond there is a condition, 
whereby afler reciting that, by indentures of lease and release, dated 
respectively 3d and 4th July, 1770, duly executed in the island of i?ar- 
badoes, and made between Thomas [*] Tipping, of the one part, and the [ •eiS J 
said Arnold Nesbit and Albert Nesbit of tne oSier part, the said Thomas 
Tipping, in consideration of his being justly indebted to said Arnold 
Nesbit and Albert Nesbit in the sum of 5219/. 4j. 4^. granted and 
released to them and their heirs, a plantation in the island oi Barbadoes, 
with its appurtenances, and also a plantation in the island of Tobago, 
with its appurtenances, redeemable on pa3rment of 52191, 4es, 4td, ster- 
ling, with interest at 6 percent, and farther' reciting, that the said Thomas 
Tipping stood indebtea to them the said Arnold and Albert Nesbit in the 
sum oi 7284/. 19*, 2d. and that he, by letter of attorney, dated in De^ 
cember, 1771, appointed them his attomies to contract and agree with 
any person for the loan of any sum of money, not exceeding 12,000/* 
either on interest at the usual rate of interest in Tobago, or by annuities, 
or any other manner which they should think proper, and to make his 
estate in Tobago a security for the same; that the said Arnold and 
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lj789« Albert Nesbit having then occasion for the said sum of 7284^ 19f. ^ 
they had, as well in pursuance of the powers vested in them by the said 
letters of attorney, as in their own right as mortgagees, apphed to the 
said Dorothif^ Countess Dowager of Macclesfield^ to lend to the sai^ 
NxtuT. Thomas Tipping the like sum of 7284/. 19*. 2rf. to enable him to pay the 
laid sum so due to them on the said mortgage ; and had agreed that the 
whole of the said sum should from thenceforth be considered, and to 
warrant and assure the same accordingly, as and for one consolidated 
principal sum, carrying interest at the rate aforesaid, they the said 
Arnold and Albert Nesbit^ by virtue of the said mortgage, sold, released, 
&c. to the sard Countess Dowager the premises in the islands of Barba- 
does and Tobago, freed and discharged of the proviso of redemptioD in 
the said indentures of 4th Ju/y, 1770, but subject to a proviso of redemp- 
tion, on payment of said sum of 7284/. 19/. 2d. with mterest thereon at 
6 per cent, : And further reciting, that the usual rate of interest in the 
said island of Tobago was 8 per cent, and that it had been agreed between 
the parties, that the said sum should carry interest at that rate ; but in 
regard the sums secured by the mortgage were made to catry interest at 
6 percent, only, and that Tipping was then resident in Barbadoet; it 
was therefore agreed, that, in the assignment bearing even date with the 
said bond, interest should be reserved at (he same rate as in the original 
mortgage, and that the interest should be made up to the rate of 8 per 
cent, and the same be further secured by the personal bond and obliga- 
[ •ei* 3 tion of the said Arnold and Albert [*! Nesbit, it was declared, that if the 
said Thomas Tipping^ or Arnold and Albert Nesbit, &c. should pay to 
the said Countess Dowager of Macclesfield the said sum of 7289/. 19*. 2</. 
with interest at 8 per cent, then the bond should be void. And the Master 
certified, that bv a deed duly executed by said Thomas Tipping^ he 
ratified and conhrmed the said indentures of lease and release, and the 
acts of the said Arnold and Albert Nesbit, as his attornies. And the 
Master certified, that it appeared to him that the said Arnold and Albert 
Nesbit, during their lives, and the said Arnold Nesbit, after the decease 
of said Albert Nisbet, during his life paid to the said Countess Dowager 
interest for the said 7284/. 19*. 2d. after the rate of 8 per cent, and 
charged the same to Tipping in their accounts with him. And the Master 
certified, that he conceived the said bond was null and void, by reason 
of the act of parliament 12 Ann, to reduce the rate of interest, and not 
protected by the act, 14 of his present Majesty, for explaining the said 
act, and, therefore, he had not allowed of the said claim ot the said 
Charles Nisbet, Hugh Hammersly, and Samuel Sneyd. Whilst the report 
was in draft, the executors of Lady Macclesfield carried in two objections 
tliereto : the 1st, in consequence of his having disallowed their claim as 
usurious ; and the 2d, on account of certain allowances made to the 
defendant, John Nesbit, which the Master disallowed, and made his 
report as above stated ; to which the executors took exceptions to the 
like purport with the objections, and which came on to be argued before 
Lord Chancellor, the 19th and 26th June last. The first exception only 
was entered into. 

Mr. Hardinge, Mr. Hollist, and Mr. Alitjbrd, for the executors of 
Lady Macclesfidd, argued, 

1st. That it was too late, after the judgment, to contest the question 
of usury. 

2d. That this bond was protected by the act of his present Majesty. 

Sd. That if not, as the transaction might have been legally executed^ 
it ought to be considered as having been so. 

4th. That the creditors at large could not get rid of the judgment,' 
without paying what was really due, with interest at 5 per cent. 
[ *645 ] [*J -As to the first point, they contended that it was not competent ta 
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Uie Master to take this question into consideration. The only matter 17S9« 
referred to him, .was to compute what was due upon the judgment reco- 
vered, not whether they ought to have recovered or not. If the defen- 
dants, at law, had prayed oyer of the bond, and it appeared to be 
usurious, they might have demurred, but having suffered judgment, they 
are too late afterwards to litigate the question. (2) It could not be per- 
mitted upon a scire facias : as nothing can be pleaded to the scire facias 
that might have been pleaded to the original action, Cook v. Jonesy Cowp. 
727. In Bodily v. Bellamy ^ 2 Burrow, lOQl-, in an action on a bond 
given in the East Indies^ the plaintiff had added a count in a mutuatusy 
and judgment was taken upon both counts. The defendant insistecf, that 
no more could be taken than the penalty ; the Court would not, after 
judgment, order satisfaction to be entered upon those terms. In this 
case, the general creditors are not injured, as the Nesbils charged the 
money paid to Lady Macclesfield to their correspondents. 

2dly, Then the next question is. Whether this case is protected by 
the act of his present Majesty? The intention of the act was only to 
provide for future loans. With respect to loans already made, it was 
only to obviate doubts, or make the securities equally valid, as if they 
had been executed in the colony where the lands lay, although the in- 
terest was above 5 percent, if it wtis the interest of the island, &c. where 
the lands were. Here the case is the same as if the security had been 
made in the island of TobagOf where Tipping lived at the time of the 
first security, and where the transaction would have undoubtedly bound 
Tipping^ and the Nesbits^ as his attornies, if the securities had been put 
in suit there. But the Master thought that the interest secured by the 
bond must be the same interest that was secured by the mortgage, which 
is not made necessary by the act. 

Sdly, Where a transaction might have been legally executed, the 
Court will suppose it to have been done, and will rectify the mistake. 
This might have been so transacted, by making a mortgage of the Tobago 
estate at 8 per cent, as attornies to Tippiiig^ ^nd under the authority 
given by him, and making the Barbadoes estate merely a collateral secu- 
rity. In that case, the bond would have been agreeable to the reserva- 
tion of interest upon the security of the Tobago estate, which would 
have obviated [*J the doubt enteitaincd by the Master, and no objec- r «54^ 1 
tion could have been taken, that Lady Macclesfield had taken too high a 
rate of interest. In Murray v. Harding^ 2 Black. 864-. Lord Chief 
Justice De Grey says, ** another circumstance is the form of the instru- 
ment ; if that imports a loan, and it was so meant, the contract may be- 
come usurioutf. At the same time, if the transaction be bond fide , the 
blunder of the agent shall not make it other," and cites Cro, Jac, 678. 
Stonhouse v. Read. Here the intention certainly was not to do any 
thing but what the parties were competent to do legally. The mort- 
gage deed recites the power under which they acted, and which was to 
charge the estate with interest at 8 per cent, 

4. If this was an application by bill, by the persons representing Nesbit, 
your Lordship would not prevent the legal operation of the judgment, 
except upon the terms of their doing equity by paying the principal, 
with the interest allowed of by the Court, especially in a case where the 
intention was to do an act wh ch would have been legal if done in 7b- 
bagOy where the lands which were the subject of the security lie. 

Mr. Mamfield and Mr. Stratford for the plaintiffs, the creditors of 
Arnold Sesbit, — However unfortunate it may be, this bond is void ah 

(2) See the observations of Lord Eldon C. upon this (14 Ves. 51.), cited in the lant 
^ote to this case. 
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1789. initio, therefore not good as a debt ; and when the bond is void abinitiot 
the executors having pleaded j^ne administraverunt, does not conclude 
them. It is said, here is a Judgment which cannot be impeached upoa 
the head of usury, because the executors might have pleaded the usury 
at law ; but when a bill is filed by creditors, as this is, they have a right 
to impeach^ every debt founded on a transaction void at law, the execu- 
tors not having pleaded the usurious contract at law, does not preclude 
the creditors from making the objection here. Then the question it, 
whether this is a debt that can be supported, and there is not a doubt 
but that this bond is void by the laws of Evglandy with respect to the 
act of the present king. No bond is within the provision but when it if 
for the same money as is secured by the mortgage, and in the mortgage 
there is no covenant for the payment of the usurious interest. The 
usurious interest being reserved by the bond, makes the contract entirely 
void ; not as in the case of the statute against gaming, where, though the 
security is void the the debt remains. Then it is said that this was a 

[ *647 ] blunder ; but that is not the case, [♦] the whole was with an intent of 
taking 8 per cent. It is the plain case of a bond for a greater interest 
than the law allows. Cook v. James is a strong case for the parties for 
whom we are, as the judgment, in that case, under the circumstances of 
it, was not held to be conclusive. 

Mr. Solicitor General and Uoyd for the executors of Arnold Nesbit, 
—-also contended that the bond was void. 

There is not a doubt but that, under the statute of Queen Anne, a 
security executed in England, by which a greater interest was to be 
taken than 5 per cent, was void as usurious, Stapleton v. Conway, S Atk. 
727. but, it being found convenient to have West India securities exe- 
cuted here, the act of the present king was made, the policy of which 
was, to leave former securities at the rate of interest which was legal in 
the colonies where the lands lay ; but, as to future securities, to limit 
them to 6 per cent. That act protects bonds for the same interest as is 
secured by the mortgage, both in mortgages and transfers of them ; but 
does not extend to derivative mortgages, being only for the bene6t 
of the plantations, the end to which being served by the first mortgage, 
the derivative mortgage does not answer the purpose. The bonds, 
intended to be protected by the act, are only such bonds as are colla- 
teral securities to the mortgage, or where the money is borrowed on 
the bond, and a collateral security given on the land there ; but this 
is not a transfer of a mortgage, but a derivative mortgage made of the 
other mortgage, a new transaction. The Nesbits had advanced the 
money to Tipping at 6 per cent. It does not appear that there was 
any transaction between them and Tipping at 8 per cent., and, although 
the authority they derived from him would have enabled them to borrow 
at 8 per cent, yet they have chosen to make a derivative mortgage, which 
appears by the redemption being reserved on payment by Tipping, or 
by themselves, as agents, or as principals. Tipping could have redeemed 
down to 1755, on payment of 6 per cent, so might the Nesbits as his 
agents. The bond therefore is a aifiPerent debt, not a collateral security 
to the mortgage. If they meant to act under the power, they should 
have executed the deed, as the agents of Tipping, having done other- 
wise shows their intent to borrow for their own use. Then, it is said, if 

[ *6^ ] the bond be void against the assets of the [*] Nesbits, still there is a 
deed for the money lent, and appearing to be so by the mortgage ; but, 
if so, it is a simple contract debt, not a specialty ; and, if it is a simple 
contract debt at 8 per cent, the giving a security on the estates in Bat' 
badoes and Tobago, will not give a right of action for the mortgage at 
§ percent. Where a man makes a mortgage, without covenanting for 
payment, it is true he contracts a simple contract debt, but it is not so 

9 where 
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where he gives a bond; for the party who takes a specialty elects to i»7qq 
abide by that security, and cannot have recourse to the simple contract ^^_ _ 
debt, arising from the giving the mortgage. Then, with respect to the 
judgment, the executors are not personally liable, because they have no 
assets. If the judgment has been suffered by the mistake of the execu- 
tors, they will not be bound by it ; much less the creditors. When cre- 
ditors come here, the Master always enquires into the nature of the debt, 
on which a judgment is given : the judgment only proves that the testa- 
tor was indebted, and gives a priority in payment, as a reward for the 
creditor's diligence ; but, it is impossible the executors, having given 
judgment for an usurious debt, should bind the creditors in a suit which 
acts upon equitable assets. In a case in Farresly, 119. o£ Queen v» 
Setoell, Lord Holt doubted, on a bond for an usurious contract, whether 
there could be any remedy. The. taking an unavailable security will not 
help the security the party already had. If there is no specialty debt 
in this case, there is an end of the judgment, as against the executors, 
there being no assets for simple contract creditors. 

Mr. Hardinse in reply, — it was not competent to the Master to ex- 
ercise his opinion on the vs^lidity of the judgment; till got rid of at law, 
it must bind. At law, it cannot be got rid of; in a court of equity, it 
may, but not in this shape. This brings me to what is to be done with 
the 6 per cent. The moment the party comes here to attack the trans- 
action, on the ground of usurious mterest, the sum really advanced must 
be paid with legal interest. All these instruments are to be considered 
as one instrument, and done unojlatu. The thing intended to be done 
was to convey the Tobago estate with Tobago interest. What was in- 
tended to be done, shall be considered as done ; and, though some part 
of the transaction was improperly executed, that part only which was 
improper shall be rejected. It is certain that, upon the words, the 
transaction is clear usury : but it is also [*] manifest that this is only a r «AiQ 1 
technical blunder, and against the real meaning of the transaction. The 
power not only was to convey the Tobago estate, but it was to do no- 
thing else, for the power did not comprise the Barbadoes estate. They 
should have executed a mortgage, in the name of the principal, and 
have thrown the Barbadoes estate in, as a collateral security, and the in- 
terest should have followed the Tobago pledge, according to the true 
intent of the parties. 

Lord Chancellor, — Their intention was to make both the estates 
liable — whether this could be done under the letter of attorney or not, 
they certainly meant to make a mortgage in chief as well as a bond in 
chief, but there is something in the point as to paying the money, with- 
out taking the benefit of the forfeiture. The Master, in references of 
this kind, goes upon the same rule that the Court itself goes upon, and 
the Court would not set the judgment aside, but on the payment of the 
money actually due. In the case cited in the Court of King's Bench^ 
the Court, on a scire Jacias^ ordered an issue to try, whether the con- 
tract was usurious; there are several instances at law, where, upon 
judgments, the Court has directed issues to try the question whether the 
contracts were usurious. 

Mr. Solicitor General said, the Court would order the security to be 
given up, without payment of the money actually advanced ; as in the 
case of a note for a gaming debt. 

Lord Chancellor took time to consider, whether the money actually 
advanced should not be paid, with legal interest. 

The cause coming on a^ain this day, 
. I^ord Chancdlor said, (S)-— He toas of opinion Mr. Manffidd'a clients 

(8) Sec the judgment mortfuUy, 3 Cox, 185. 

{the 
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1789. (^^^ creditors o/* Arnold Nesbit) might do before the Meuter^ all theyeodi 

^ ^ ^ _' have done by a biU filed by them against the judgment creditors; htt 

Scott that, by a biU, they cotdd displace thejudgmenty only upon doing nskat mi 

just ; the judgment must therefore stand for the money actually paid, tedA 

legal interest. (4) 

(4) Lord Eldon C adverting to the principal case in Ware v. Ilorwood, 14 Ves.31. 
aays, •* Generally speaking, a jutisdicihn does not arise here frwn the mere anxm- 
** stance that a jmrty hat omitted to make a jn'itf>er defence at taw. In the case of Sam 
*< ▼. Nesbit, the Master having disallowed a debt on the ground of usury. Lord Tknr- 
** low allowed the debt to stand ; holding, that the omission to take advantage of the 
'< usury at law, was no ground for relief in equity.** 
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[*] TouRipE against Rand and Others. 
[•650] 

Lincoln's Inn (Reg. Lib. 1788- B. fol. 613.) 

HaU, ISthJuly. ^ 

Mortgagee, of HPHE case, as made upon the pleadings and Master's report, was as 

L'^n^ic'uUe follows:— 

deedsf shall not Cater Rand being, as supposed, entitled under the will of his father, 
be postponed to ^ & remainder in fee (but, in fact, only to a remainder in tail) expectant 
another mort- on the death of his mother, Lucy Rand, in certain freehold premises, 
gagee (whose situate in Cranletf Com. Sussex, by indenture, dated 31st December, 
mort^ewas 1775^ conveyed his reversion and remainder, expectant on the death of 
mortgagor oune ^** ^^^ mother, in the premises, to defendant Ingram^ in fee, with a 
into possession) proviso, for redemption upon payment of 450/. with interest at 4/. per cent, 
who has the and with the usual covenant for further assurances. At the time of 
title deeds; making this mortgage, the deeds and writings were in the hands of 
^?JJ '^"^d Thomas Overy, executor of Ann Rand, the grandmother of Cater Rand, 
nor irross ^^' ^^® defendant Attree, defendant Ingram's attorney, was informed by 

negl^ence. (1) defendant Rand, that they were in the possession of Lucy Rand, mother 

of said defendant, who would not consent to part with them ; Lucy Rand 
being then in possession of the premises, as tenant for life, which she con' 
tinned till the time of her death, 'about the 5th December, 1781. — Within 
a few days after her decease, Mr. Attree, as attorney to defendant 
Ingram, applied to the defendant Rand for the possession of the title 
deeds, to which Rand's general answer was, that he would send them 
in a day or two, or to that effect. On the 12th March, 1782, Rand, 
being then tenant in tail in possession (but supposing himself tenant in 
fee) of the same premises, and also being possessed of a leasehold estate, 
which he held for a term of 2000 years conveyed the same to the plain- 
tiff, to hold the same for a term of 1000 years, subject to a proviso for 
redemption, on payment of 250/. with interest at 5L per cent, with a cove- 
nant to do such further acts with respect to ail the said premises, both 
freehold and leasehold, as should be necessary for securing the plaintiff's 
estate therein. — At the time of this mortgage being made, all the title- 

(1) The doctrine in this case is good law i and it is quite settled, that there must b« 
either Jraud, concealment ^ or such gross negligence as may be jtresumed to harr originated 
in a fraudulent intention^ to postpone a party, under the mere circumstance of his not cb- 
tainmg possession of title-deeds, even where his security is not upon a mere reversioo. 
— Though Mr. J. BuUer had authority for his assertions in Goodtitle v. Morgan^ 1 T. R. 
755., it is clear he was mistaken in point of sound law, and his positions hare been ex- 
pressly over-ruled. See jter Lord Eldon C, in Evans v. Bicknellt 6 Ves. 183, ^c. jr. 
Head v. Egerton, 3 P. W. 279. Ex parte Kensington^ 2 Ves. and Beames, 83., ^. ; 
and see the Editor's note to Becket v. Cordley^ antea, I vol. 357. jfs to priorities on the 
point of noticct j-c, see Becket v. CordUy^ ubi supra, the Editor's note to Bohinson ▼. 
Ztaviton, antea, 1 vol. 63, t which refers to fFilloughby v. }Filhughby, 2 Vas. 684. (4tfa 
edition), to 15 Ves, 336* note ; and 3 Merivale, 210. 

dccdi, 
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^eeds, relating to.th^ estate, were delivered to Mr. Ctmper^ plaintiff's 1789. 
attorney, and such title deeds continued in the possession or power of y ,- , ^^ 
the plaintiff. Raiid never levied or suffered any fine or recovery, pur- Tourus 
auant to the covenant for further assurance. And on the 7th Jidy^ nSi, agaimt 
[♦ j a commission of bankruptcy issued against Rand, and the defend- Rand* 
ants Scrace Attree and Verral were chosen assignees. 1st October y VlS^^ L *^5^ J 
plaintiff filed his bill to foreclose the mortgaged premises, and, among 
other things, charged that Ingram ought not to have permitted the title-* 
deeds and writings to remain in the hands of Randy that he left the same 
to continue in his hands for .the purpose of enabling him to raise more 
money on the security of the premises, and that the same was a fraud 
on the plaintiff, and therefore defendant Ingram ought to be compelled 
to redeem plaintiff's mortgage, or ought to be debarred of any interest 
he might have in the premises, till plaintiff's mortgage should be satis- 
fied. 

It came on now for further directions. 

Mr. Mansfield, Mr. Ainge, and Mr. Stratford, for the plaintiff, in- 
sisted, that, where a prior mortgagee leaves the title-deeds in the posses- 
sion of the mortgagor, it is a fraud upon the second mortgagee, as he is 
induced, by the title appearing on the deed, to lend his money : the se- 
Viond mortgagee, therefore, having the deeds, shall be preferred. Mr. 
Justice Burfiet, in Rj/afe v. Roxvles, (1 Vesey, 360.) says, ** in equity, 
when deeds are lefl with a second mortgagee, and the first mortgagee 
neglects to take them into his possession, the first mortgage iS' post- 
poned.'* (2) Head v. Egerton, 3 Wms.280. Stanhope v. Earl Vemey(S)f 
(cited by Mr. Butler, in his note to Co. Lit. 290. b.) on a declaration of 
a trust of a term, where Lord Northington (3) decreed in favour of the 
second incumbrancer who had the possession of the deeds, against a for- 
mer assignment without delivery of the deeds. The same has been lately 
determined by the court of King's Bench (4), on an ejectment by the 
second mortgagee having the title-deeds, against the first mortgagee who 
had neglected to take them. The judges there said, it had become an 
established rule of proceeding in this court, and therefore o.ught to be 
adopted in a court of law.-j- In this case he might have known where 
the deeds were, and have applied to the tenant for life to have them. 
There were three months, during which they were in the hands of the 
mortgagor. 

Mr. HoUist for defendant Ingram, — The plaintiff certainly took the 
same title as we did ; Rand produced his father's [*] will, by which the r •552 1 
premises were devised to his wife for life, remainder to the mortgagor. 
If he had looked into the title-deeds, he must have seen that Rand was 
really tenant in tail. Immediately after the death of the tenant for life, 
defendant's attorney applied for the deeds, and defendant himself got 
into possession of the mortgaged premises. 

Lord Chancellor said, as the judges of the Kings Bench probably 
grounded themselves on cases in this Court, it tvere to be wished they had 
named them ; that he did not conceive that a first mortgagee not taking 

f Goodlitle ▼. Morgan, 1 Term Rep, 755. 



(S) And Lord Eldon C observes, that this statement passed without any obsenratioii 
macie Uj^on it by Lord HardwuJce, or any of the other learned persons by whom his 
lordship was assisted : to which Lord Eldon added, that ^c saine doctrine was considered 
as law by Mr. Ambler in Becket v. Cordley, (antea, 1 vol. 353). Vide 6 Ves. 185., and 
the preceding note. The point has, however, been settled to the contrary by late deci- 
sions, whicli were grounded not only upon a sounder principle, but the important pre- 
Tioys caw of Head v. Egerton, 3 P. W. 279. 

(3) Ca. temp. Lord Northington, 2 vol. 81. 

;'Jj Goodtitle v. Mitrgan, I T. R. 755., since over-ruled. Vide 6 Ves, 185., and 

the 
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the deeds tioas, aloncy sufficient to postpone him ; (5) if it were so, there 
could be no such thing as a mortgage of a rever8iOD.f In that case, the 
deed being in the hands of the tenant for life, is not sufficient to turn 
him round. The first cases wliere the prior mortgagor was postponed, 
were cases of fraud, then, the same was done in cases of "gross negligence. 
—Here was no laches, he could not compel the tenant for life to give 
up the deeds : though a dowress, upon confirmation of her title, may be 
compelled, the tenant for life coula not, although, after her decease, he 
might have filed a bill, that is not sufficient to charge him. (6) 

Mr. Ibbetsony for the assignees, contended that JRamf, being only teoaot 
in tail, his mortgage was only good for his life, and that, after his decease, 
the assignees would be entitled to the estate discharged of the mortgage. 
Beck y. fVelshy 1 Wils. 276. 

Lord Chancellor, — That point does not arise, yet — If tenant in tail 
mortgage, and afterwards will sufier a recovery, it will make good the 
former title — the covenant for further assurance might be taken hold of 
as a plank. 

The second mortgagee rcfusine to redeem the first. 

Bill dismissed.^ 

f See Penner ▼. Jemmatt (7), 28th June, 1 785. — Lord ChancdUr held, that there mint 
be a voluntary leaTing of the deeds, to entitle the second mortgagee to hare tbe prior 
mortgage pos^ned. 

\ In EdwanU ▼. AjipUbee, et e contra, l2th Novembevt 1765) before Lord NortAmglem 
(dted upon the former hearing of this cause) — By indenture tripartite, 13tfa Febriarif, 
1758, made between Barrows Smiih and John AjtpM)€e, of the first part; the plaintiili 
the trustees of the second part ; and Edward Maude, and all other the joint and sepantc 
creditors of said SmUh and Ajiplebee, who should sign and seal the premises, of tbe third 
part; reciting, among other things, that said ^mt^A znA Applebee were indebted jointly 
to divers persons, on account of their trade, and also to divers persons on their se psii tt 
accounts, it was witnessed that the said Smith and Apptebee (by the direction dliauiit 
jh;.) did grant, bargain, sell, and assign unto the said plaintiffs, all their joint and se> 
parate goods, chattels, ^c Cexcept as [*j therein mentioned) in trust, for the benefit of dwir 
creditors, and for such uses as therein mentioned; and also reciting in/. oL that the said 
John Ajyjilebee was entitled, as of his own separate estate, to a reversion in fee or fee4ail. 
expectant on the death of his mother, of divers messuages, ^c. in the parish of Wetter- 
ham Com. Kent, it was further witnessed, that the said John Ajtjttebee did, for himself 
his heirs, executors, and administrators, covenant with the plaintiffs, to convey and as- 
sure to them and their heirs, all his estate and interest therein, j-c. upon trust, to be sold, 
and the money arising thereby to be applied upon the same trusts and purposes as afore- 
said. The deed also contained a general covenant from Smith and AftpUbee, for fiirtber 
assurances. Maude, afterwards, sued out a commission of bankruptcy against John Ap- 
ptebee, 23d Ajnil, 1 760, and he and Pacatus Shard were chosen assignees, to whom tbe 
commissioners made an assignment, and bargain and sale. The assignees, 21st iVWsi- 
ber, 1760, filed their bill against the plaintiffs, to set aside the trust-deed. On the 15th 
March, 1761, an order was made, tliat the parties should bring actions to try their r%bts, 
and plaintiffs obtained a verdict in an action of trover against the assignees; the assignees 
also brought an action against tiie plaintiffs, but were nonsuited ; Mary Applebee, mo- 
ther of JuAn, died on the 4th February, 1762, plaintiffs, the trustees filed their bill 
against the assignees, to have the estates delivered to them ; both the causes came oo to- 

f ether 1 2th November 1 765, before Lord Narthington, when a decree was noade, oon> 
rmingthe trust-deed, and ordering the assignees to join in conveying all their estate aad 
interest in the Westerham estate, to the plaintiffs the trustees, or as they should appoint, 
his Lordship being of opinion that ag the estate was bound by a tpecyic awenant far fur- 
ther assurance from the bankrupt (8), they are become entitled to that interest, vrfaich on 
the bankruptcy and the operation of law thereon, is now vested in the said de f end mt s 
the assignees, and the bill filed by the assignees was dismissed with costs. 



(5) rtcfe also ;>«r Lord Eldon C. 6 Ves. 183., and notes fl) and (3) ontea, 
. (6) '' The distinction is, that a jointress who has a jtartial interest in the {remises, hs 
^ been compelled by the heir, upon his confirming her title, to deliver up the deeds ; 
** but there is no case where the devisee for li/e of the whole estate has been compelled bj 
** the remainder-man to deliver them up. ** — Per Lord Thurlow C. in hb judgment, fnok 
the MS. notes of Mr. Cox. 

(7) This case {inter aUa) is.dted in Plumb ▼. Fluiti, 2 Anstru. 458. 439» 44a, fuod vUt- 

(8) Vide S, P. Py€ v. Daubuz, pott, 3 Tol. 595. 
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Bo STOCK against Blakekey. 

(Reg. Lib. 1788. A. fol. 54.) iSJS^ 

FIELD-Marshal Sir Robert Rich, by his will, 31st October, 1767, gave A tnittfundb 
to the late Lord Onvel, afterwards Earl of Shipbrooke, in Irefand, cre*to<l by will 
the testator's eldest son RobeH Rich, (afterwards Sir Robert Rich) and ^J'!,j!|S^*l° 
John Bradford, esq. all since deceased, their executors, administrators, Um<£J!l[^^ 
and assigns, such sums in the public funds, as he should die possessed of, estate it pur- 
upon certain trusts therein mentioned, and, subject thereto, upon the cbjued and 
further trust, that the trustees should, so soon as opportunities of making tnMt-money is 
proper purchases should offer, lay out and invest the monies to arise by *™outui ?•- 
sale thereof, in one or more purchases of manors, S^c. in England, to be SJJJJ^nicnt^ 
conveyed to the use of his son, for life, with remainder to his Erst and this is a mis- 
other sons, with remainder to the plaintiff*, Mary Frances Bostock (by the application, and 
Dame o^ Mary Frances Rich, only daughter of testator's said son, Robert •^•U no* be 
Rich,) and the other daughters of the said Robert Rich, in tail, with re- '^^^J;}^ 
mainder over ; and made the trustees executors of his said will. The m^j,,^ waTwld 
Field-Marshal died Fe^rttflry, 1768, and the executors proved the will outjustbdorea 
and [^] laid out monies in the funds, to the amount of 46,416/. I6s. diTidendwas 
3 jper cent, annuities. payable, no 

Sir. Robert Rich, the son, being entitled to the dividends of the said b^^^^Sr^ 
trust funds or to a life-estate in the lands to be purchased therewith, be- tenant for life* 
ing desirous of purchasing an estate called fVaverly Abbey, near Fam- (who would be 
ham, late the estate of Thomas Orby Hunter, esq. applied to his co- entitled to the 
trustees, for that purpose, who entered into a treaty to purchase the dividend) in the 
same, (including the furniture) for 19,550/. which was conveyed to them P"^** ^«" 
subject to the trusts of the will. ouTtnist-** 

On the 12th June, 1771, immediately prior to the said conveyance, the money, the " 
trustees sold out 22,981/. 13^. 4^/. which produced the sum of 20,373/. 9s* cettui que trust 
of which 19,950/. only was applied in the purchase of the estate, and the ra*y elect, 
remaining part (except 28/. 145. 6d, commission, and 50/. replaced to the r^**^''?^!^ 
trust) amounting to 344/. 14*. 6d. was applied by Sir Robert, the son, to OT^'paStiS*^ 
his private use. produce of it. 

Sir Robert Rich, the son, entered upon the purchased estate, and, r*654 ] 
being desirous of altering or improving the grounds, for that purpose, 
prevailed with the trustees to join him in the sale of so much of the trust 
funds, as produced 5081/. 11^. 3^. in cash, which he applied to that 
purpose, and also at different times prevailed on the trustees to join him 
in selling several other sums of 10/., 169/. 7s., and 7/. 15^. of the trust 
fund. 

Sir Robert Rich died May, 1785, without issue male, leaving the 
plaintiff* Mary, his only child surviving him, having made his will and a 
codicil thereto, by which he gave all his real and personal estate away 
from the plaintiff Mary, and appointed the defendants executors, who 
proved his will and possessed his personal estate more than sufficient to 
pay his debts, Sfc. 

The plaintiff* Mary intermarried, during the life-time of her father, 
with the co-plaintiff* Charles Bostock, and, upon the death of Sir Robert 
Rich, became seised in trust of the estates tnen purchased. 

In Michaelmas Term, 1787, the plaintiffs exhibited their bill, charging 

(1) The purchase of houses is not due peiformance of a covenant to purchase lands of 
inheritance, the property being of a wearing and consuming nature. See Pinnd v. Hal' 
Utf ^ Ves. 276.; and Lewis v. HiU, \ Ves. 275., with the Supplement, 140, 141. 844. 
It appears also, that in Pinnel v. HaUet, a purchase and settlement of lands of the t^ 
nure of borough-english, was held an undue execution of a covenant to settle " lands 
of inheritance,** Vtde Supplement to Ves. senior, 344. 

that 
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that the trustees were not warranted in advancing any money to Sir Hth 
bert Rich, for repairs or improvements of the estiite, and praying the 
money advanced on that [*] account, and also the sums of 344^. I4«.6cf., 
lO/., 169/. 7f.) and 7/. 155. and the value of the furniture in the said 
house, should be paid by the executors of Sir Robert Rich the son, to 
the present trustees of the trust f«nd, under the. will of Field-Manhti 
Sir Robert Ricky to be applied according to tho^e trusts. 

Defendants, by their answer, admitted the facts, especially the sale of 
20,379/. 9s, of the trust fund, and that only 19,950/. was implied, and the 
residue /after the deduction as aforesaid) amounting to 334/. \U. 6d, 
was apphed by Sir Robert Rich, the son, to his own use ; but they said, 
at the time the same was sold, a half-yearly dividend was about to come 
due in a few days, and that the 334/. 14^. 6d. was allowed by the co- 
trustees to be retained by him on account of such dividend, in regard the 
price of the trust stock was encreased by the dividend then due thereoo; 
and. as Sir Robert Rich would have been entitled to receive the balf- 
rearly dividend, if the stock had not been sold, the defendants submitted 
le was entitled to receive the 344/. 14^. 6d, They also admitted the 
sale of other sums, for the purpose of improving tlie estate ; but said the 
same ought not to be repaid to the trust fund, because Sir Robert Rick 
expended the sum of 24,997/. 10^. 5d. in enlarging and rebuilding the 
house, and altering and improving the lands at PVaverl^ ; by means of 
which the value of the estate has been encreased to a larger amount 
than the sum expended; and that the sums of 10/. and 7^ I5x. were 
allowed as dividends accruing due to Sir Robert Rich upon funds sold; 
and 169/. Is, was expended in substantial repairs on an estate purchased 
with part of the trust fund, and settled to the same uses as the fVaveHy 
estate, and, therefore, that the plaintiff's enjoyed the bene6t of such 
repairs. 

The cause came on to be heard the 29th of June last, before Mr. 
Justice Buller, sitting for Lord Chancellor, when two questions were 
made. 

1st, With respect to the allowance for repairs and improvements. 
2dly, On account of the allowance made for dividends, not accrueci 
due on the funds, sold for the purchases ; and particularly whether Mrs. 
Bostock was entitled to have the stock replaced, or the produce of it, 
which was more beneficial. 

[*] Mr. Solicitor General, Mr. Stainshy, and Mr. Simeon, contended, 
on the first point, that the trustees were not competent to allow any of 
the trust funds for the purpose of repairs or improvements, the only trust 
under the will being for the purchase of the real estates. With respect 
to the second question, the Solicitor General insisted, that, where a 
trustee sold out stock, if the sale proved beneficial, it should be for the 
benefit of the cestui que trust, not for his own, as it is where a trustee 
lays out the trust money on a personal security, if the security fails, the 
trustee shall suffer, but if a greater interest is made by it, the cestui que 
trust shall have it, upon this principle, that he shall have the benefit who 
would have been at the risque of the loss. They cited Harrison v. Har- 
rison, 2 Atk. 121. and Datves v. fVhitaker, lately. 

Mr. Mansfield, for the defendants, endeavoured, as to the latter point, 
to distinguish this case. As one of the trustees was likewise cestui que 
trust for life, as well as trustee, and if he had staid till the dividend day, 
would have received the dividend, and, therefore, was justified in taking 
so much upon the price of the stock as the dividend would have 
amounted to. 

On the other point he argued, that the trustees were justified, the 
estate being benefited by the improvements, and having come of greater 
value, into the hands of defendants and Mrs. Bostock, 

Mr. 
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Mr. Justice Butter was of opinion, the selling the stock a few dajs 
before the dividend became due, could not vary the case from selling a 
few days after the dividend ; therefore the retainer of the dividend could 
not be allowed. When stock is sold by a trustee, contrary to the trust, 
the cestui que trust has a right to elect to have the stock restored, or the 
produce of it paid, as the trustee shall never make the advantage, when 
lie could replace the stock at a less price than that at which he sold it. 

With respect to the improvements, he seemed to think, that, so far as 
they were substantial, the trustees were justifiable, and therefore re- 
ferred it to the Master to enquire what substantial and lasting improve- 
ments had been made on the purchased premises by Sir Robert Richy the 
father of the plaintiff; and that the Master should enquire how the sums 
of 5081/. 111. Sd., 344/. \^. 6d., lOl., and 169/. 7s. were laid out, and 
reserved directions till the Master should have made his report. 

[*] The p(aintii& presented a petition for re^hearing the cause before 
Lord Chancellor, stating themselves to be aggrieved by the decree 
directing an enquiry with respect to the lasting improvements, and how 
the monies had been laid out ; and claiming to be entitled to a decree, 
in the first instance, for the payment of the enumerated sums, to the 
trustees under Field Marshal Sir Robert Rich*8 will, and insisting that, 
after the purchase made and executed by Sir Robert Rich, it was not 
competent for the trustees to pay to, or allow him to retain any of those 
sums, for the purpose of making any improvements on the purchased 
estates. 

The cause coming on now to be re-heard, 
. Mr. Solicitor General^ Mr. Stainsby, and Mr. Simeon, argued for the 
plaintiff, and Mr. Mansfield for the defendant, to the same effect as in 
the former stage of the cause. 

Lord Chancellor said, the Court would insist, under a trust of this kind, 
that the trust funds should be laid out in land only, not in building a 
house, or making improvements ; that a tenant for life, with remainder 
to his first and other sons, remainder to his sisters, could not lay out a 
sum of money on the estate, and charge it on the reversion, although the 
estate itself would be benefited ; he thought, therefore, the decree ought 
to be reversed, as being wrong in precedent. 

With respect to the dividends, although the trustees need not have 
sold the stock till afler the dividends were due, they could not be allowed 
in the price of the stock. 

The decree, therefore, was reversed ; and it was referred to the Master 
to compute interest on the several sums of 5081/. 11^., '3^^L 14-x. 6d,, 
10/., 169/. 7^., and 7/ 15*. from the death of Sir Robert Rich, and that 
the same sums should be paid, by his executors, to the plaintiiis, and the 
principal sums to be paid by the executors to the trustees under Field 
Marshal Sir Robert Rtch*8 will, upon the trusts thereof, with costs, against 
the executors of Sir Robert Ricn the son. 
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Gift to the 
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deeeated titter, 
metni those 
Ihring at the 
teitator't 

(I) 



[♦] ViNER against Francis. 

(R. L- 1787. B. fol. 752. and 1788- B. fol. 534. b.) 

On further directions. 

JOHN fViggintoUf by will, gave to his brother Samuel Wiggintw 

6000/. in trust for the use and benefit of his children^ to be equallv 

divided between them in his life-time, or at his death, when, and in suco 

manner as he should judge most convenient and beneficial to them. He 

gave to his sister Martha Selby SOOO/. the interest of which he gave to 
er, for her own use, during her life ; and at her death he desired the 
principal might devolve to ner son MUes Selby^ unless she should have 
more children, and then the same sum to be shared equally between 
them : and he added, *' Itemy 1 give unto the children of my late sister^ 
Mary Crotoson, the sum of 90001. to be equally divided among them. 
Note^ To the above three legacies, 1 desire lOO/. may be paid to each, 
within one month after my decease, to buy mourning, Sfc.** And, after 

fiving several other legacies, he gave all the residue^ afler payment of 
ebts and legacies; thus, <' I give unto my brother Samuel Wigginton 
one-third of the residue, and one-third more to my sister Martha SMif, 
and the other third I give to the children of my late sister Mary Crowson, 
equally to be divided beitveen the children ^ my brother Samuel Wigginton, 
nty sister Martha Selby, and the children of my late sister MtJj 
Crowson." 

At the date of the will there were three children of Mary Crowson*i 
living, viz. John, Elizabeth^ and William. William died afler the date of 
the will, in the life-time of the testator, and it was contended that one- 
third of the 2000/. given to the children of Mary Crotoson lapsed into 
the residue, and one-third of one-third of the residue lapsed, and was 
payable to the next of kin, as undisposed ibf. 

But the Master of the Rolls was of opinion (2), that by the words 

children 

(1) See Congreve v. Om^eite^ antea, 1 voL 529, &c. ; Dnisme v. Miflio,ib. 557. 542. 
Sec.; Gilmore v. Sevenit ib. 582., and the Editor's notes upon each. It it very ohserr- 
tMe the prindjml case VMS vot cited in Martin v. Wilson ^ jtosteot 3 toI. 524. From Lord 
RedetdcUe*s MS. notes upmi eacli of the cases. See also Hughes v. H^igket, post^ 3to]. 
352. HUL ▼. Chapman^ ibiil. 391. Northy t. Burbage, Prcc. Ch. 410. HortUy ▼. 
Chaloner, 2 Ves. 83. Iiiaac v. Isaac, Arob. 348. 

(2) The Editor was favoured by Mr. Cox with a MS. note of his Honour's judgment, 
which he finds is almost vtrbatim (he same as tlie judgment stated , 2 Cox, 191. As, 
however, it may be acceptable to huve so clear an exposition of his Honour's sentinemi 
in one connected view of the case, and as the case itself appears contra to Martin t. WU- 
nn, pottea, 3 vol. 324. The Editor subjoins it. 

M. R. — There is no doubt in this case as to the bequest to tlie children of Samuel 
Wtgginiont for all Samtwt JI'ir:s,inton*s children were alive at the death of the testator 
John Wigginton, It was oiicc indeed thought, that a bequest to the children oi J. might 
extend to all children born at any future time ; but Devisme v. Meilo has settled that 
such children shall take as are bom at the time the distribution of the fund was to take 
place. The doubt in this case arises on the clause which gives " to the diildren of rov /aie 
sister Mary Crowson,** the sum of 2000/. to be equally divided. As I said before, the 
general rule settled by Dnisme v. Melio is, that the children living at the time of the 
distribution of the fund , shall take ; if it is to be distributed at the testator's own (ieath, 
then such children as shall be then alive ; if distributable at the death of sotoe 
other person than the testator, shall be supposed to mean such children as be Uien liviag. 
Then the question is, whether a gift to the children of his late sister M. C.,h or is not in- 
dicative of an intention different from what would be imputed to him utider this general 
rule? namely, that he meant the particular children living at the time he made &s wQl 
to take the fupd equally between them ; and that it was the same thing as if he had giten 
the 2000/. to <«^ the Mre<r children of my late sister," for in that caae it would have been 
a legacy to three desigiud persons. Now where a teitator gives a fund to be dtvidsi 
anoDgtt hit own chil£i% he shall be suppoied to mean such children m bImU belivinf 
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children of Mary Crotvson, was meant such persons as should be children 1789. 
at the death of the testator, though Mary Croioson was dead at the date v - , ^ ^ 
of the will, and decreed accordingly. Vinsk 

against 
at the time of his death ; if so, why should I suppose that the sister being dead, he meant Faawcii. 
any thing else than what would be imputed to him in the other case. This is not like the 
case of Lord Biudon ▼. EarL of Suffolk, 1 P. W. 96. . for there the gift is to the ** five 
children,** which shews that he hadparticular objects in view. But the general rule, I 
take it, comes to this, to exclude all children, who, though living at the time of the will, 
yet die before the testator ; and to include all those wiio are living at the time of the dis- 
tribution, though bom after the will, or the death of the testator. 

*^ Lincoln* t Inn 

HaU, 31st Jit/y. 

[♦] Addbrlby against Clavering. [S. C. 2 Cox, 

192.] 

^T^HE testator had his own and his wife's life in a church lease ; he Money paid ai 

"■- devised this, with other estates, to his wife for life, with remainders * ^"f* by the 

over, but without any direction for the renewal of the church lease by |*stlifeina 

adding other lives. The wife renewed the lease ^1) for two additional rer^aL^or- 

lives, and paid for the renewal a fine of 900/. ; and the question, on fur- jercd to be a 

ther directions, was, as to this money so paid by the wife (2), and from charge on tfaa 

which she (her own life having been in the subsisting lease) would derive wtate. 

no benefit. (3) Lord Chancellor ordered it to be a charge on the estate [ *659 ] 
(exclusive of the wife's life) with interest, from the time of its being 
advanced. (4) 

(1) In the first instance for seven years, and paid for the renewal 391. Is, 5d. She then 
Tnarried the plaintiff HtUph Adderley, who paid 909/. 4«. for another reneioal, in which 
two new lives were inserted, Reg. Lib. 

(2) And her husband. Sec the preceding note, and R. L. 

(5) As to the prevailing rule, that tenants for life shall contribute only in jyrojwrtion to 
the interest actually derived by them, and the abolition of the former arbitrary practice. 
Vide Pickering v. Vowlcs, and Nightingaie v. Lawson, anlea, 1 vol. 197. 440., with the 
Editor's notes and reference. 

(4) It was declared that the 409/. 4«. reported to have been paid by the plaintiff R. A,, 
for fine and fees on the renewal of the premises, ought to be allowed, and con<>idered as 
a charge on the said testator's real estates, with interest, from the 1st day uf December, 
1 778, being the time of advancing the same. R. L. 



Vernon against Vernon. 
(R.L. 1788. B. fol. 590.) 

Upon further directions. HaU,3\jJ!fy^ 

1 Aug, 

TIENRY VERNON seised, as tenant in tail male, of estates in the Rent paid to ro* 

county of Sussex and elsewhere, died on the 17th of March an ceivers, by 

infant and intestate, by which John Vernon, one of the plaintiffs, became tenants holding 

tenant in tail of the estate. ter^Si^u***"ii 

Sir John Cullum, one of the testamentary guardians of Henry Vernon, the decease o?*'* 

had let some leases of the estates of which he was tenant in tail ; but tenant in tail 

other tenants, who had not leases, continued as tenants from year to (who died with- 

year ; their rents were payable half-yearly, at Lady-day and Michaelmas out issue) appor- 

in every year, which demises expired on the day of the death of Henry *^°^ betw^n 

Vernon. tiveandremaii. 



(1) Upon the subject of apportionment, in the above and oUiM instances, vide ffaiukim 
▼. Xlelly, 8 Ves. ^08. 311, 312. Sutton ▼. Ckt^din, 10 Ves. 66. 4ifndey v. Wordsworth, 
2 Vas. and BcsoijM, 331, &e., and Bentham ▼. AUtfifHj 2 Vem. 204. 

H h 5 These 



der man. (1) 
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1789.- These rents, having been paid into the hands of he receivers, the. 

* _ \ „ f present question was, whether the administratrix of Henry Vernon^ the 
Vehvon deceased tenant in tail, was entitled to the proportion of the rents from 
nfainst Michaelmas to the 17th of Mnrchj the ctay of his death, or John Vernon, 
Viaifoy. ^jjg remainder-man in tail, was entitled to the whole of the rents, 
r ^660 3 [*] The Master had reported this proportion to amount to 900/. 5i. 2\d. 

after deducting the proportion of taxes, S^c. which he reported due to 
the said Henri/ Vernon, on the day of his death. 

To this report, John Vernon took exceptions, for that the said Master 
had thereby certified that he was of opinion, and did find, that the se- 
veral sums in the schedule to his report had arisen from the proportions 
of rent due to the said Henry Vernon ; whereas he ought to have certi- 
fied that there had not any sum arisen due to the said Henry Vernon on 
the day of his death, in regard thf? said Henry Vernon was tenant in tail 
of the estates of which the Master certifies the said rents or proportions 
to be due. 

Mr. Selxoyn and Mr. Spranger^ in support of the exception to the 
Master*s report. 

As Henry Vernon did not live till Lady-dayy when the half-year's 
rents would become due, he did not become entitled to any part of the 
rents. 

It will be contended on the other side, that this case is within the 
provisions of the statute 11 Geo. 2. c. 19. s. 15. for the apportionment 
of rents; but that statute provides only that, where any tenant for lift 
sliall happen to die before, or on tlie day on which any rent was re- 
served, upon any demise, or lease, which determined on the death of 
such tenant for life, that the executors or administrators of such tenant 
for life, may, in an action on the case, recover from the under-tenant, 
the whole or a proportion of such rent, according to the time the 
tenant for life lived. This statute has never been held to extend to a 
tenant in tail dying without issue. In the case of Paget v. Gee, the 
4th o( Decern ber, 1753, before Lord Hardxvicke, and which is reported 
in Burn's Justice, vol. i. title Distress, s. 17. p. 481.(2), tenant in tail, 
with remainder to the defendant in fee, leased for years, and died 
without issue a week before the half-year's rent became due, the 
tenant paid the half-year's rent to the defendant, the remainder-man : 
Lord Hardmcke decided in favour of the plaintiff, on the ground of 
the tenant's having paid the rent ; but did not determine that a tenant 
[ ♦CGV J in tail was within [*]the statute. As to the other point, that the 
tenants have paid the rents to the receiver, it must be admitted it re- 
sembles the payment of the rent to the remainder man, in the case of 
Paget V. Gee ; but, as the question arises at the moment of the death 
of the tenant in tail, it cannot turn on any thing subsequent to that, the 
Court will therefore not decide on that ground, but upon the statute 
only ; and, if it is not within the statute, though the case may be 
within the same mischief, wiU leave the case as it is, till parliament 
shall interfere, in this, as well as in the case of tenant for life only. 

Mr. Solicitor General, and Mr. Hollist, on behalf of the administra- 
trix. — The case of Paget v. Gee (3) decides the present case. If there 
had been a lease m this case, as in that, it would be in point ; but that 
circumstance is immaterial, as the lease would be void. Although it is 
not the some thing between the tenant in tail and the issue in tail, who, 
by taking the rent, may afHnn the lease, yet it is the same thing be- * 
tween tenant in tail, and the remainder-man, as if the former were 
tenant for life only ; as between tenant in tail and the rentainder-mao. 






Also Amb. 19S. 

See fttr Lord JSklon C. in HavMns r. rdfy^ 8 Ves. 31 1, 312. 
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the lease is absolutely void. Bro. Abridg. title Acceptance of Ilent, 1789. 
8.19. says, the acceptance of rent by the remainder-Tnan, will not v , _ ' m 
affirm the lease. The same law is laid down in Paine i case, 8 Co. Vernosi 
Rep. 34. Godbolt, 9. f The solid ground, in the case of Pa^el v. Gee, naainst 
is that, as the reniainder-raan receives the rent without title, the tenant, VxiiKow. 
paying it, meant to discharge the obligation he was under for his use 
and occupation ; whereas the remainder-man gives no consideration for 
the rent he receives, accrued before the death of the tenant in tail : and 
it seems as if this ground would, in equity, entitle the executor, inde- 
pendently of the act, to recover against the remainder-man, to whom 
the tenant has paid, without any obligation, for the prior enjoyment, . 
although it may be doubtful whether he could recover in an action for 
iiioney had and received without the aid of the statute. In the case of 
Lord Strafford v. Lady IVentworth, best reported in 9 Mod. 21., where 
the tenant in tail died on the rent-day, it is decided, that the under- 
tenant having paid the rent to the remainder-man, who had received it 
without [•] title, it should be paid over to the representative of the tenant [ *662 3 
in tail ; and in Whitfield v. Pindar y (in the Common Pleas, HU. 178 1.) (4) 
where the tenant in tail, remainder to others in tail, made a lease, and 
died three weeks after the rent-day, [it was determined] there should 
be an apportionment, though the lease was void against the remainder- 
man. 

Lord Chancellor. — The case of Paget v. Gee^ seems rather to be a 
decision what the statute ought to have done, than what it has done ; 
but the question here seems to turn on another ground^ tliat the tenant, 
holding from year to year, or from period to period, from a guardian 
without lease or covenant, cannot be allowed to raise an implication in 
his own favour, that he should hold without paying any rent to any 
body. (5) 

Exceptions to the Master's report over-ruled. 

f Sec also, as to Uiis point, Co. Lit. -14 «. ^5 6. — .Voy, Cu — 1 Leon. 268, 

f4) Cited 8 Ves.51 1, by the Lord Ch^tncrlhr. 

(5 *' And that the implication nH law rai^d in the common case's did not ame bcttveen 
** a tenant and a gurirdiun, who iiad no power of leasing to bind the remainder-man." 
From Mr Cojp's MS. notes. 

Lord Eidon C. , speaking of the principal case (after having approved of Lord Hard- 
wickSs positions in Paj.ei v. G'fe), says, " Lord Thnrlow hnd gre.it doubt upon the ques- 
*' tion, and determined that where the occupier held without a le<ise, l)e should not be 
*• permitted to say it was frotn year to year, though his bargain was for that ; but ia 
'* order to give the executor a proportion, tlie Court would imply that the occupier was 
" not tenant from year to year, and would consider him tenant at will \ therefore neither 
*• affirming nor denying Foj^el v. GVc, and the otlier coses." Vide Hawkins v. AW/y> 
»Vcb. 512. 



Ex parte Bolton School. Lmeoin*t Inn 

Jiail, 1st Jiug. 

J^Y a private act of parliament for regulating Bolton school, the Summary pow. 

number of trustees was limited to 12, of whom 7 were to con- «« given to 
stitute a quorum; and there was a clause in the act, by which it was ^"* ChanceUor 
enacted that, if any of the constitutions or provisions in the act, should *?7"y P!"®: 

i_ /. 1 • "^ -111 . I , . visions relative 

be tound mconvenient or impracticable, the trustees might apply by to a trust do not 

petition to the Lord Chancellor, who might, in a summary way, vary extend to alter- 
such constitutions or provisions. ing the general 

It being found impracticable to gather together so large a number as constitution of 
seven out of twelve trustees, insomuch that no meeting had ever been ti»e trust itself. 
had> all thte trustees except two (who consented to the application) 

H h 3 applied 




Ex parte 

BOLTOH 

School. 
[♦663] 
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applied now to the Lord Chancellor^ either to encrease the number of 
trustees to sixteen, or to make the quorum consist of five only. 

But Lord Chancellor thought this not within his jurisdiction, whidi, 
though it might extend to varying by-laws, or particular [*] provisions, 
did not comprise a power to alter the general constitution of the tmit 
itself, and therefore, that the application must be to parliament. 



Jjmeoliit Inn 
HaUflttJugtut. 



[Fair expendi- 
ture reimbiuved 
under the head 
of just tUloW' 
anceMf cr by 
special order 
upon the lame 
principle.] 



Stewart against Ho a re. 

(Reg. Lib. 1788. B. fol. 547. b.) 

nPHE solicitors, having been employed by the mother of the plaintiff^ 
-"- an infant, in collecting rents, which would be endangered by the 
delay of applying to the Court for a receiver, charged 20/. for their 
trouble in so doing. The Master, upon taking the account, did not 
think himself entitled to allow it under the head of just allowances, and 
reported the whole sum in their hands to be due. They now applied to 
the Lord Chancellor, by petition, who said he could not make the or- 
der, for fear of the precedent, as they should have applied to the Court 
for a receiver, who would have had his allowance ; but as, if the mother 
had been the accounting party, and had employed an agent to collect 
the rents, whom she had paid, the same would have been allowed her 
under the head of just allowances, he would put this in the same 
shape, and allow the payment of the 20/. as a payment made by the 
mother. (1) 

(] ) The order was, that the petitioner should retain the sum of 20/. Is. Id. for poundage 
in collecting the renu of the estate, &c. R. L. 

A trustee, or the next fnend of an infant, is entitled to all fair expences beyomi taxed 
costs, under the head of just allowdnceS' Fcams v. Younpf 10 Ves. 184., and in Cmmpf. 
Bakery 18 Ves. 285. Lord Eldon C. held X\\aX charges of a sale were to be nllowetl under 
the same heady and not under the head of costs. As to allowances for charges and trouble in 
the case of a receiver, as dlstlngui&lied from that of an executor, s»ee in Pvtts ▼. LdgUm, 
15 Ves. 27 G. 



Ml NET against Hyde. 



(Reg. Lib. 1788. B. fol. 552.) 



Lincoln^ s Inn 
BaUtlstAugnttt. 

Form of pay- HPHE testator, by will, gave a sum of money to be divided among tbe 
ment of wife's ■■- children of Elizabeth du Bans. Charlotte, one of the dau^luer^, 
inoney to hus- being married to Hardy, and living abroad at Breda, an applica- 

wltiware" ^'^^ ^^^^ ^^^'" ^^^^^ ^^^^ ^^^^- ^^- ^^•' ^^^ ^'*®''^» together with 
abroad. (1) 132/./)*. Irf. intercj^t, should be paid to her husband; and it was or- 
Lord Chan- dered that she should appear before some of the plaintiffs, and a ma- 
cellor said, in 

future, on all applications for wife*s money to be paid to husband, he should expect an affidavit that there 
was DO tettlei^eDt on the marriage. (2) 

,, (1) The aboTe statement of the form of the order is defective. It was ordered that she 

should appear and l;e examined, &c. (as above), such examination to be in uritingt either 
in Uie French or German language, and to be signed by her, and attested by octanes 
public; the certificate tliercof to be in writing, either in the*German or French language; 
such signing and ceitifirate to be verified by affidavit of some credible witnesses, either m 
the (lerman or French language, before a proper magistrate of Leydin aforesaid. And it 
was ordered tliat such examined certificate aud affidavit, after the return thereof should be 
translated from the language in which they should be taken into the English language, by 
T. A. and R. R., of Londont notaries public, or either of them, and that such of them tt 
should translate the same, should bo sworn to the truth of such tramUtion. R. L. 
(3) SeealsoiToti^Afv.iZy^, SCoz, 157.; wad Bh^My.JSawden, 2 Ytn. Jan. SS. 

gistraU 
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■ * 

gistrate of Breda^ to be privately examined, in the French or German 1789. 

language, as to her consent, and the examination attested. by notaries 

public, and translated on oath. This being now done, and a petition 

presented from her and her husband, that, afler deduction of costs to 

be paid to the solicitor, the remainder of the sum should be paid to the 

husband ; Lord Chancellor said, that for [*] the future, he should expect [ *664 ] 

an affidavit(3), upon such applications, that there was no settlement on 

the marriage ; and, it being suggested, in the present case, that the 

settlement was before the marriage, affecting only the husband's fortune, 

and not this money which had come to the wife, and that they had an 

affidavit to that effect ; the payment was ordered. 

(3) See note (2) in preceding page. Tlie Court is still content with an affidftTit of 
sudi fact, instead of sutjecting the parties to the czpence of a reference to the Master. 
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T A B L E 



OF 



PRINCIPAL MATTERS. 



A. 
ACCOUNT. 

An account settled lo yean before the bill 
filed, though containing very gross items, 
shall not be opened; but the plaintiff per- 
mitted to surcharge and falsify (BroumeU v. 
BroumeU) Page 62 

[Bill to open an account must state specific 
errors ( Taylor v. HayHn) 510} 

ADEMPTION. 
See Legacy, Revocation, Will. 

AGREEMENT. 

An agreement for an annuity, to be paid during 
the joint lives of plaintiff and his uncle, for a 
sum to be paid on the death of the uncle 
without issue, and the annuity paid during the 
uncle's life. Bill to set it aside dismissed 
{Hefdetfy,Axe) 17 

[Specific performance of agreement decreed 
upon an ofier by letter, which was forthwith 
accepted by another letter in reply {Ford v. 
Compton) 3S] 

Previous to her marriage, a widow entered into 
an agreement (without s«»l or stamp) that her 
property should go to the survivor for life. 
She being seised of a reversion in fee (subject 
to an estate tail and a trust term for secur- 
ing annuities, which determined in the life- 
time of the husband surviving the wife) he is 
entitled for life in equity {Hodiden v. Lloyd) 

634 

Agreement, previous to marriiwe, that the wife 
shall havepow«r to make a wOl^inll not make 



valid a will made previous to the marriage, 
though subsequent to the agreement S. Cm 

Page 534 

See Babon and Feme, DsMuaRBB, Maerlage. 

ALLOWANCE 

Made to a solicitor, employed by the mother of 
an infant, in receiving rents which were in 
danger of being lost,^ven a just allowance to 
the mother, supposmg her the accounting 
party {Stewart v. Hoare) 663 

See Maintenance. 

AMENDMENT. 

Pluntiff amends his bill several times, he shall 
not pay taxed costs, but 20«. only. (Lord 
Mauareene v. Lindon) S91 

ANNUITY. 

I 

For the joint lives of plaintiff and his unc]& for 
a sum of money to be paid on the death of the 
uncle without iaue, and the annuity paid dur- 
ing the uncle's life, bill to set it aside di^ 
missed {Heidey v. Axe) 19 

Grant of an annuity for 4 years* purchase, set 
aside for inadequacy of price {Heathcote ▼• 
Paignon) 167 

Tenant in tail, in equity, is within the excep- 
tion in the annuity act 17 Geo. 5. as to the 
annuity being regutered (Shrtqmel v. Venum) 

S68 

Grant of annuities, at 6 years' purchase, where 
the grantee was accountable tp Uie miitor for 
the price obftaiDed for an estate of which he 



A TABLE OF PRINCIPAL HATTERS. 



WM tniitee to >eU Tor payment ofdebta, Kt 

Slide (Fox V. Mactreti) Page 400 

See Parol Etidehce. 



After an order that a bill be taken pro eon/eua, 
merel;^ putting in an answer is not sufficient to 
•et anoe the order ( IVWiami v. 7'AoHipion) 

Where a defendant has answered ell the clrcum- 
■tances reipecting hii own interest, he shall 
not be compellea to answer further circum- 
ttoncei in the bill {Neuman y. Godfree) 



APPOINTMENT. 
See PowEB, RivocATiON. 

APPORTIONMENT. 
Ste Rent, Renewal uv Lease 



[BUI br 8 return of apprentice-fte, dbmisaed 
{BaU V. We6i)\ TS 

APPROPRUTION. 

Lmk; left to A. on marriage with content, and, 
till tbc marriage, interest to be paid at 3 per 
tent.; the executrix laj'i :' - ' -' '' ' 
and convey* it to tniitee 
with interest at 3 per ce 
turplua interest to her; thia 
'' n binding on the Icgati 



n the fuDds, 



BANK OP ENGLAND. 

The Bank, being made pardcs to diicovei whtf 
sura an executrix bad transferred into her 
own name, ought not to be brought on to ■ 
hearing (WiiUaiiu v. WiUiavU) PageVI 

Stock in the bank being given to A. for life, mi 
aflerwardt to B. aad A. having bought E'i »■ 
niUDder, they joined in an application to the 
b«nk to permit a transfer ; tbe bank refuai^ 
a bill was filed : the bank ordered their cctu 
{Pearton v. The Bank (^ Unglaiid) 519 

[Sed qutry now] Rid. ■.] 

BANKRUPT. 

A partnership debt mn be proved under a sepa- 
rate commisuoo {HedgKm ex parte) 5 
S. P. [^Page ei parU) 119 
S. P. {Fkntum ex pmie) IW 
Creditor of one partner, on bond tot waati] 
whrchcame to tKe uaeof thepartnenfaip,oiaj 

firove against the joint or separate fuad 
dmeet ex parte) f U 

Where a partnenhip between bankrupts com- 
menced at different timet, s^wrate bccoudis 
of each partnership fiiad lUrected (MaHaet 
parte) IJ 

Bankinpt's petition for a meeting to take la 
turreader, he banng gone abroad, wboe be 
swore he was detained by illnrst, iliimiwril. il 
bang iwom on tbe other side that he wai 
apparently well ( IVAUe *x parte) 



pay the leaacy, ' B^^Pt's petition for a meeting to take snr- 
L/ ._ -rT-i'-i render, the bankrupt having been prereoted 



and to pay the j 
olananpropria-' 
and, the stocks 



from surrendering tiy illnesa, allowed {^BotU 



:x, 



") 



baring sunl in vali.e.lhe executrix', estate ■><> were bankrupt has been committed (G/o. 
shall make it good ^Cooper v. Itauglat) /•?'« "porle) „ ■ , i" 

33J Petition by a creditorto stay certificatc,tbatkt 
I iiiight prove ii debt, not accounting for not 
having applied before, dismiued (^Adata ei 
parte) OH. 

Iter a dividend, fre^i creditors coming ia 
bhall onl^v be paid subsequent dividends ;* 
pauu with t 



ARBITRATION. 
See Plea. 



ASSETS. 

Devise to mII fur payment of debts, the residue 
to be part of tbe personal estate i equitable 
asiet* {Batton v. lAndegreen) 94 

ASSETS, Adnattion of. 

Defendant, executor of n receiver, admitted 
attett to pay rents received by his testator: 
the hill WB9 amended, by a charge that tbe 
testator made interest. The executor not 
■ntweriD^ the amended bill, a decree was 
made that he should pay interest made by his 
testator; and on re-nearing held bound by 
tilt aita^tm (Fatter y. Foiter) C16 



1 subsequent dividends «r 
B who nave proved before; 
if the assignees have paid other creditor! 
differently, they must let these creditors in 
for the first dividend (Latig ftr parte) X 

Commissioner) in the country can, on no ic- 
count, lake more than aor. for each sitting 
{Paget ex parte) Ihid. 

A commission of Dankrupt having iauied agaimt 

a married woman, on a trading before mar- 

I riage, superseded {Mear ex parte) Ki 

Money decreed to be paid to a povon vbo 
bccarat bankrupt, ordered to be paid to the 
as«iEnee(the sum being small) od toe petitiaa 
of t^e bankrupt, without • supplemental tsti 
being filed [Seict^ \. He«l^) Sft 

Money of the wife, is by settleneDt, to be loii 
to tue husband, on bond, at 4 per cent, but m 
interest to be taken till be should dedias 
tfad^thso the interest tafavpud taUa,^ 
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life; remainder to the wife for life; remain- 
der to the children. The husband becomes 
a bankrupt ; the assignees are entitled to the 
interest during his life (Siratton v. Hale) 

Page 490 

A real and personal fund was ordered to be con- 
verted into money; the produce to be paid 
to the wife of the bankrupt for life, without 
further disposition. The third part of the 
personal estate (which belonged to the wife as 
one of the next of kin) was so vested in her, on 
the death of the testator, as to go to the bus- 
band's .assignees, and is not a new interest 
arising to him upon her death {Robinson v. 
Tai/ior) 589 

Where a bankrupt is executor, and money of 
his testator comes to the bands of the assignees, 
he shall be admitted a creditor for that mo- 
ney, but the dividends shall be paid into the 
bank, for the use of the creditors of the de- 
ceased ( Leeke ex parte) 596 

Costs arising from the protest of bills of ex- 
change, shall be proved, under a commission 
of bankruptcy, only when incurred antecedent 
to the act of bankruptcy (where the date of 
such act is ascertained) not to the issuing of 
the comnoision (Moore ex parte) 597 

Testator, uncle to the bankrupt, forgave him a 
debt of 1000/. on condition he should pay 
his sister 60/. a year ; if he failed in punc- 
tual payment, his executrix to call in the 
money : this is a debt proveable under the 
CO mmbsion ( Ens/ish ex parte) 6 1 

An engagement, otherAvise than by endorsement, 
to warrant payment of a bill of exchange, 
will not enable the holder to prove it under 
a commission of bankruptcy {Harrison ex 
parte) 615 

See Legacy. 

BARON AND FEME. 

A transaction between husband and wife, rela- 
tive to the purchase, by the husband, of his 
wife's separate estate, but not carried into 
execution during their lives, shall not be so 
after the death of the parties : but the hus- 
band's personal estate snail be liable for rents 
and proQts received (ft// t. Jackson) 51 

A widow, before her marriage with a second 
husband, conveys her fortune to trustees, to 
her own use, the deed is valid against the se- 
cond husband {Countess of Straihmore v. 
Bowes) 345 

A woman, previous to marriage, entered into 
an agreement that her property should belong 
to the survivor for life: this agreement, 
though without seal or stamp. Will ^ive the 
husband an equitable estate for life, in lands 
of which she was seised in reversion {Hods- 
den V. Lloyd) 534 

It was part of the agreement that she should 
have power to dispose of her property, by 
will niade after marriage : A wiU made pre- 
vious to the marriage, though subsequent to 
the aureementy is revoked bj the maniage* 

(S. C.) 534 



A feme covert having a power, by articles o( 
separation, to dispose of her estate, her surren- 
der of copyhold is good {Compton v. Collinson) 

Page 377 

[A covenant by a third person to indemnify 
husband against his wife's debts, a good con- 
sideration Ibid^ 

Where a feme covert, who is abroad, is entitled 
to money, which she consents shall be paid to 
her husband, her examination and consent 
shall be taken by a magistrate of the place 
where she resides, attested by notaries, and 
translated on oath {Minet v. Hyde) 663 

In all applications for money of the wife to be 
paid (by consent) to the husband, an affidavit 
shall be made that there is no settlement on 
the marriage (S. C.) Ihid, 

[Form of certificate of consent of wife to pay 
money to her husband where she is abroad, 
662, note.] 

See Infant. 

BILL. 

For rent of a miue, which depended upon the 
measure of a stack, retained, to suffer ^he 
plaintiff to try an issue as to the quantity con- 
stituting a stacik, by the custom of the couxk' 
try {Getut y , Barber) 61 

Plaintiff permitted to dismiss his own bill with- 
out costs, the defendant having destroyed the 
subject of the suit, and absconding, uiuesa de- 
fendant shall find security for costs (JTmur v. 
Brown) 136 

Bill to open an account, hiust state specific 
errors. {Taylor y. Hay tin) 310 

One part-owner of a ship cannot bring a bill on 
behalf of himself and the other part-owners, 
but they must all be* parties {Mojfai v. JPor- 
qvharson) 338 

For fee-farm rents, retained for a year, and 
plaintiff to try his right at law {Duke of 
Leeds v. Corporation o/* New Radnor) ^ 338 

But such retainer held to admit the equitable 
right, and draw afler it an account. (S. C. 
on appeal) 518 

When a bill is amended, though a defendant is 
not bound to answer, he may, if his interest 
is affected, and if he does not, he shall be 
bound by the charges {Foster v. Foster) 

616 

See Inn or Court. Paktisi. 

. BOND. 

Heritable bond in Scotland^ whether dis[XMable 
by will, referred to the Master to certify the 
lex loci { Glover v. Shothof) 53 

Bond, for performance ot covenants to build 
a bridge, and the money secured being the 
sum actually paid, ^et an injunction granted 
to restrain an action on the bond, and an 
issue quantum dammficaha ordered, the sum 
contained in the bond^bdog a petudtj (Er' 
nngton y. Aynedey) 541 
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Hii Honour bitting for Lord Qtancellor, ma\ 
direct B case to the Court of Kiag't Bmrh, 
though Dot when sittbg at the Ruui. ( Hor- 
fM T. Wliitaker) p„ge SB 

[CERTIFICATE. 

See Baion and Fbhe.] 

CHARGE. 

Upon « church lease, though varied b)' re- 
newal, snd B bond given tor the inoni:y hy 
the owner of the lease (who did nui make 
the chvgej remuinE b charge on the I 
Hot on the personal estate of the ubligi 
the bond (SiJlmgAurit t. Wa/ier) 

See ExoNBKAXioH. [Heib] Rents aud Pbofitb. 

CHARITY. 

Where itunmarj powers are giren to Lord 
Oumeetlor by R private act or parliament, tt 
mike r^ulMiona for a charity, he canno 
vary the foundation of the trmt {BoUm 



CHILD. 

A legacy to the children of A, doe» not extend 
to a aiild in ventre la mere (Peirton v. Gar- 
net) 

8. P. {Coojier v.ForteiJ 

But the point doubted. (Lord Chancellor's npi- 
nion bring rather contrary) {C'lartc v. Blair) 

A daughter, though eldest, shall take by descrip- 
tion as a younger child (/"rirjuu v. Uarni ' 

Legacy to the children of a deceased sistc 
means children living at the testator's decea: 
(Finer v. Francu) 65 



abroad, it is not necesiaiy for the aSdiTiita 
state that the tbatter arose there (Jim t. 
tSa«y) P^g' 275. and note lU. 

CONDITION. 

One havine an estate for life, remainder to R 
in tail, devises that estate, together witfa Ini 
own estate, to tru«teei, to the use of Afar 
life i but provided that bis own estate shoaU 
not be conveyed until H. suffers a nrvrrn 
to bar remainders created by a former «ill, 
and, in deftult, to other uses. //. did acti 
of ownersbip, but never tufli^red a recoven: 
This is not a case of election, but a eoaditiMi 
precedent, and the testator's own eniie 
never vetted in H. {RoundeU v. Cnrrtr) sr 

A condition of marriage, ml/k cmuent i^ lie\e- 

Ratee's mother, is a valid condition pnct- 

dent, and not m lerrorem only (Scott v. TjUr) 

431 

Mortgagee ^ves tbe mortgage money to the 
mortg^or, on condition he will give a r. 
venionary interest in the premises to the 
plaintiff: The mortgagor telling tbe estate 
shall bring the mortgage money into couR, 
for the use of the devisees of the reveniiM 
(Leuiii V. JTiMg) soo 

[CONSIDERATION.] 

[Covenant by a 
husband aiaius 
uderation (Comploa v. Qtltintan) 

See ako Voluhtaby Convivani 



CONVEYANCE 

Obtained from persona uninformed of tiieir 
riuhts, set aside, though nu uctunl fnud 
(Evan* V, UeKKllyn) ijo 

See VoLuNTAav Cosvevakce. 



Adding a codicil, thouph merely of ppr:^i>i 
is a republication of a will (Coj^in v. 

6.¥r{Poa<iv. Cleaver) f.W 

Where a second codicil is a mere repeciti 

a fonner(with ihc addition of a single legacy) 

the legacies are not doubled (Coole v. Boi/d; 



COMMISSION. 



Commistioners 



viu must state that the party, c 

bave not seen the depositions t 

tide (GeatI v. Barber) 
Having made different returns, a i 

oon iiiued (Corbel v. DavenatU) 
To obtain s cnmmiswon 



COPARTNERSHIP. 

In a cause for an account of a copartncrsiiip, 
both parties being dead, a receiver shall U' 
.ippointed, ii-cKi in the case of a surviving 
partner (PhU^ v. AUantan) r.i 

COPYHOLD 

Surrendered to the uses of, &c, posses by a vill 
not attested according tu the statute of 
frauds (Carej/ v. Aitina) ■/, 

But shall not pass without surrender (.Iff&mrnf 
V. Milboume) 64 

[Necessity of surrenders roid ditpented vkk, K 
act 55 Ceo. S. c. 19!i. Sec p. G4. note.] 

The want of a surrender of copyhold landi, 
devised for payment of debt^ shall be tup- 

Elied for creditors, although there be frvc- 
olds descended, and tpecificaUy devisrd 
(Biibgr.Bieyy ' 3iS 

Ctfnbow 
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Copyholds will pass by the surrender of a feme 
covert, impowered, under deeds of separ- 
ation, to aispose of her estate {Compton v. 
CoUinson) Page 377 

COPYRIGHT. 

An author having sold his copyright, and living 
more than fourteen years, the resulting right 
for fourteen years more, under the act of 
Queen Anne, results to his assignee, not to 
himself (Caman v. Bowles) SO 

COSTS. 

Defendant, having destroyed the subject of the 
suit, and absconding, shall find security for 
costs, or plaintiff shall be permitted to dis- 
miss his own bill without costs (Knox v. 
Bntwn) 106 

Application that the plaintiff, living in Ireland, 
stiould give security for costs, must be before 
answer {Craig v. Bollon) 609 

See Amendment, Bank, Executor, Inter- 
pleader. 



D. 

DEBTS. 

rSee Baron and Feme. — Consideration.] 

For the application of the real or personal 
fund in payment of debts, 

Sec Exoneration*. 

DEED 

Valid in the first making, continues so against 
other parties (Countess of Sirathmore v. 
Bowes) 545 

DEMURRER. 



and, upon being referred to the Master, be 
reported it reirular, exception to the report 
allowed {/Cenrick v. Clay tun) Page 214 

Secus o( a p\ea, lb. 

A bill, proper for discovery •">nly, prays relief: 
a general demurrer over-ruled (Fr^^ v. Perm) 

881 

But, afterwards, such a demurrer allowed 
( Price V. James) 8X9 

A woman, being ensient with a child, gives a 

Promissory note to a trustee for its ^nefit : 
'his is not so cleariy nudum pactum^ that the 
court will allow a demurrer to a bill, by the 
child (when born) and the trustee, to have it 
performed (iSiir/oii V. ^e/cm) 610 

DEPOSIT. 

[A person who makes a deposit on opening 
biddings which is laid out in the funds and 
becomes more profitable, is not entitled to 
the dividends upon it; the deposit being 
considered as part of the purcnase-money 
( Doyley v. Lady Powis) 5a] 

[Made on exceptions to the Master's report, 

divided, if the exceptant succeeds in part^ and 

fails in part {Cookson v. Ellison) 253. n.] 

Of bank notes, with executors, for the children 
of il., is a gift among them {Powell v. Cleaver) 

499 

Of bonds of the testator, by an executrix, with 
bankers, as a security for her own debt. Qk. 
Whether the bankers can retain them {Scott 
v. Tifler) 431 

DEVASTAVIT. 

The husband of a feme covert executrix com- 
mits a devastavit, and becomes bankrupt, the 
wife surviving is not liable {Beynon v. (?o/- 
lins) 323 

DEVISE. 



There shall not be two demurrers to one hill : 
secus to original and amended bill {Bancroft 
V. IVardour) 66 

Demurrer, to a bill, by next of kin and legatee 
in a testamentary paper (before probate or 
administration obtained) for an account 
against executors in a former bill, over-ruled 
{Af organ v. Harris) 121 

[Demurrer to bill for specific performance for 
renewal of a lease, alleging a promise in con- 
sequence of money theretofore laid out, al- 
lowed, as nudum pactum: and held that 
money laid out afterwards would not vary it 
{Robertson v. St, John) 140 

By trustee, to a bill brought by creditors, that 
the plaintiffs had no interest, over-ruled; 
the bill suting the trusts to be fulfilled {Da- 
vidson V. Foley) 305 

Afler a motion for time to answer, a demurrer 
to part Cwith aa aiuwer to part) was put io. 



Words of request, or desire, will raise a trust 
where the property and the object are cer- 
tain {Peirson v. Garnet) 38 

The words were, " I give the residue to P, P. 
his executors, administrators, and assigns; 
and it it my dying request to the said P, P, 
that, if he shall die without issue living at his 
dtath, the said P. P, will dispose of what for^ 
tufie he shall receive under this wilt, to and 
among the descendants of my late aunt A, C. in 
such manner and proportion as he shall 
think proper.*' This was held at the Rolls, 
to raise a trust for the descendants of A, C 
(S. C.) 38. 236. 

E, C conveyed several sums of money to 
trustees, to be laid out in land, to be settled 
to the use of himself for life, remainder, as 
to the lands, to be purchaa^ vdth difoeot 
sums, to several of the same utet» but with 
different ultimate remainders: By will, ha 
gave leasehold estates, and a mor^i^ lo 
secure annuities; Uie surplus interest or t^e 
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rents of the lands to be purchased, to be paid 
to R, C. for life, and to be settled in the same 
manner at hit other ettatet. It being uncer- 
tain which of the limitations the devise was 
to follow, it is, as to the ultimate remairider 
(the interntiediate uses being spent) undisposed 
of, and goes to the heir at law as a resulting 
trust {LetRe v, Duke oi Devonthire) Page 187 

Tliat, in case the devisee shall come into pos- 
setnon of the estate devised b^ 71, the trus- 
tees shall stand possessed of this estate to the 
use of the next person in remainder, is valid 
{NiMUt y. Sheffield) fl5 

Where one devises what is not bis own, giving 
the owner an equivalent, the owner, cbfea^ 
ing the devise, must give up the equivalent to 
the devisee {Leivit v. King) 600 

\ &ff EXONEEATION. 

DEVISE FOB PAYMENT or DEBTS. 

If a devise for payment of debts does not pro- 
vide for it in a practicable manner, it does 
not take the case out of the statute of frau- 
dulent devises (Hughet v. Doulben) 6 X 4 

[See Hjeib.] 



DONATIO Mortit Cauta. 

Gift of bank notes in a paper, accompanied^ 
with declarations (though not tit extremit) 
a good donatio mortit cautd {Hill v. Chapman) 

61S 

See Deposit. 

DOWER. 

Bill filed by a widow against the heir of her 
husband for dower; the bill was retained 
for a year, to try her title at law, and a 
writ of dower brought; before issue joined, 
the heir died : the widow established her 
right against his devisee : the widow dying, 
her representative filed a bill of revivor and 
fikiplement against the executor and devisee 
oftne heir, for a third part of mesne profits 
during the Ufe of the widow, which was de- 
creed; and the decree afiirmed on re-hearing 
XCurUt v. Curtit) 6S0 



E. 



ELECTION. 

[Heir not put to election by a will void as to 
fiweboluestates {Carey v. Atkew) 58] 

The testator had, by settlement, reserved an 
elecUon of conveying certain parcels, or pay- 
ing a cert^n sum ; not having elected during 
hb life, and the personalty beine inadequate 
tO'pavment of debts, the estate uiali be oon- 
ip«jea(3ytfefi T. Bnt^ofi) 5 



Children, to whom an estate descends from the 
niother, which had been contracted to be 
sold to her husband, shall elect between it 
and their claims under hb will {Pitt v. JaA" 
ton) Page 51 

See Devise Land. 

EQUITY. 

[Bill for a return of apprentice-fee, dismiaed 
{Hale V. Webb) 7f] 

Will relieve against a contract become impos- 
sible to be performed {Smith v. Mmrit) 311 

The Court will not interfere, even to secure 
the fund, upon the application of a perKm 
who does not shew any interest (J^romiT. 
Dudbridge) 391 

See DEMuaaxn. 

ESTATE. 

A term being settled upon the husband for life, 
remainder to the wife, her executors, admi- 
nistratofs, 4^. for the residue of the term, 
for her jointure, and for the better tettliag 
the term on her, for life, for her Jointvre, a 
covenant to renew and insert her name. 
The addition of these words will not reduce 
it to an estate for life {Clarke ▼. Hackwell) 

504 

See EXONEBATION. 

EVIDENCE Parol 

Of a parent's intention that a portion should 
not be a performance of a legacy, admitted 
( Debeze v. Mann) ' 165.519 

That it was part of an ngrecment for an an- 
nuity, that it should be redeemable, refused 
( Portmore v. Morrit) 2 1 9 

[Extrinsic evidence to shew that testator's oars 
estate was insufficient for the purposes of his 
will, rejected {Andrewt v. Emmot) 297] 

Admitted, to shew that legacies given by a se- 
cond codicil were intended as accumulative 
{Coote V. Boyd) 521 

EXCEPTION. 

Where an excepdon is taken to an answer, the 
defendant cannot protect himself, by saying 
that he is a mere witness; but he should 
have availed himself of that by plea or de- 
murrer; having submitted to answer, he 
roust answer fully {Cookson v. ElUton) 253 

[Where an exceptant to the Master's report 
succeeds in part, andfcatt in part, the depont 
it divided lb. n. 

And see Dawton v. Butk^ S Mndd.Rep. 184.,&c] 

EXECUTION. 

One being in execution for costs, a demand of 
a highar nature, opon the pUantiiT, arises to 
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him as executor, the Court will not discharge 
him on motion (Holwori/ii/v, Allen) Page 17 

EXECUTOR. 

Appointing one a trustee as well as executor, 
shall not bar his taking an undisposed residue 
(BfifU/t/ V. mndle) 31 

But where the testatrix, by will, made the de- 
fendants trustees, and gave them legacies, 
and, by codicil, appointed them executors, 
and ordered them to be paid for journies 
and expences, this shews an intention to 
make them executors in trust only (Dean v. 
JDalton) ' 634 

Having an annuity of 3/. for collecting rents, 
turns the executor into a trustee (Lowsop v. 
Copeland) 1 56 

But where there are several executors, some of 
them having legacies, does not turn them 
mto Xxus\te%{Fre win V, Relfe) 220 

Testatrix, having appointed three executors, 
makes a codicil, revoking the appointment 
of one of them, and appoints two persons 
executors in her room ; by another codicil, 
she revokes the appointment of the former 
revoked executrix, and appoints a third per- 
son in her room; they are all executors (S. 
C.) 220 

Executors, taking a residue as executors, are 
joint-tenants (S. C.) Jh. 

Executors joining in a draft for the property of 
the testator, and suffering the money to be 
in the hands of a tradesman, are botn liable 
to the loss, though one has done no other 
act in execution of the will (Sadler v. Ilobbs) 

114 

Not having brought an action on a bond, 
charged with the same (Lowson v. Copeland) 

156 

Having put the next of kin to prove their re- 
lationship, shall pay the costs of so doing 
(S. C.) . /*. 

Shall make good a legacy not well appropriated 
( Cooper V. Douglas) 23 1 

A bankrupt, bein«j executor, and the assets of 
his testator being in the hands of his as- 
signees, admitted to prove, as a creditor, to 
the amount, and the dividends ordered to be 
paid into the bank, to the use of the testa- 
tor's creditors (Leeke ex parte) ^ 596 

Executors to put out money at such interest as 
shall seem reasonable, if they lend it at 4 per 
cent, they shall pay the costs of the account 
(Forbes V, Ross) 430 

As to executor paying his own debt by a sale or 
pledge of his testator's estate (ScoU v. Tyler) 

431 

EXECUTORY DEVISE. 

Gift to testator's brother, without restriction 
as to his children, to whom he shall leave, 
before or after his death, such part of the 
testator's inheritance as their conduct shall 
•deserve; bui if sU tht demth of hu brother 
ikmre shall be no children^ then to A. this is an 
executory devise, which, if it took place, 



would defeat the interest of the children of 
the brother (Licutaud v. Agassiz) Page 615 

EXONERATION. 

Personal estate shall not exonerate the real of 
a debt, not contracted by the party (Earl of 
Tankerville v. Fawcet) 57 

Estate devised to be sold for the payment of 
debts, the residue to be added to his personal 
estatey decreed that the personal estate shall 
not exonerate the real ( Webb v. Jones) 40 

A, purchased an estate, subject to a mortgage, 
tne personal estate shall not exonerate the 
real of the mortgage debt, though the pur- 
chaser has given a fresh security (TwedaelY, 
Tweddel) 101. 152 

Although, generally, a descended estate shall 
be applied in exoneration of a devised estate 
(though under a charge for payment of debts) 
yet it shall not be so, if the devised estate 
be, expressl}', pointed out in aid of another 
fund provided for that purpose (Donne y, 
Lewis) 357 

The personal estate, given to the next of kin, 
must be applied in discharge of the testator's 
mortgage (not being expressly exempted) 
though it will be thereby exhausted (Philips v. 
Philips) f72 

There being a provision in a settlement of 
5000/. for a younger child at 21, the father, 
by will, added 5000/. more, and charged aH 
on a residuary real fund, which be had also 
• made liable to debts and legacies, in aid of 
his personal estate; the charged estate shall 
not be exonerated by the personal (Ward v. 
Lord Dudley) 519 

A sum of money being charged on a cbordi 
lease, though the old lease was eone bv r^ 
uewals, and all the lives at the time of the 
charge expired, and a bond had been eiven 
by the owner of the lease, continues a charie 
on the estate, not a personal debt of tne 
obligor in the bond (BilUnghurst ▼. Walker) 

604 

F. 

FEE-FARM RENTS. 
See Bill. 

FINE. 

Two sisters, having estates tail descended from 
the mother, and the remainder in fee bj 
descent from the brother, one levies a fine : a 
case was sent, by the Master of the Rolls to 
the Common Pleas, upon the Question, Wh^ 
ther she acquired a fee-simple in any, and 
what parts of the estate (Church v. Edwards) 

180 
FINE FOR RENEWAL of LEASES. 

A, having given his freehold, leasehold, and 
personal property (the leaselMld being 
bishop's leases renewd>le, and ordered to Im 
renewed) to B» for life, with remainden 
over: the fines are to be paid out of the ae- 

cumulated 
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cumulated fund, not apportioned between 
the tenant for Kfe and the remainder-man 
{St*me V. Theed) Page 24.3 

Monev r)aidas n 6ne, bv the last life in n lease 
for a renewal, onlered to he a charge on the 
estate (Adderlty v. Clavering) 659 

FRAUD. 

Conveyancet obtained from persons unac- 
qiiuunted with their rights, though without 
actual fraud, set aside {Evans v. Ueureifyn) 

ISO 

If the plaintiiT releases the principal in a fraud, 
he canixot proceed ngainst those who would 
be secondarily liable {Thompson v. Harrison) 

164 

Inadequacy of price a badge of fraud, upon 
which a contract shall be set aside {Heathcote 
v.Paignon) 167 

Bill to carry, into execution a parol agreement 
between solicitors, that there should be a de- 
gree of foreclosure, that the estate should be 
told, the mortgagee paid her principal money 
and interest, tlie remainder to the mort- 
gagor, dismissed at the Ro/ls, as within the 
statute of frauds: on an appeal, evidence of 
the agreement read, and tne decree affirmed 
{Coxy. Peek) 334 

Plea of the statute of frauds allowed, the agree- 
ment not being in writing, though a parol 
agreement was confessed by tne answer 
(lfAtte&ttrc& V. Bems) 559 

FRAUDULENT CONVEYANCE. 

Settlement, afler marriage, by a person not in- ^ 
debted, is not within the statute of fraudu- 
lent conveyances (5/rpA<?n# v. O/iorr) 90 

So, of a deed of separation, the trustees in- 
demnifying the husband against wife's future 
debts (S.C.) Ih. 

But a settlement afler marriage, being volun- 
taiy, is fraudulent against a purchaser {Evelyn 
V. Templar) 148 



G. 



GUARDIAN. 

[Although a stranger cannot appoint a guardian 
to a child dunng its fiuher's life-time, the 
court will take care that it is educated agree- 
ably to its expectancies; and will controul 
the parent in any unreasonable exercise of 
his authority. It will even remove a father 
from the guardianship in case of palpable 
abuse (^Powell v. Cleaver) 499 

and Ibid. {Cruise v. Hunter) 300. note] 

If a father, bv will, appoints guardians to his 
natural child, the court will appoint them 
guardians, without a reference to the Master 
lWmrdY.SLPmd) 583 



H 



HEUL 

[Estate devised away from the heir, and cfaarj^cd 
with payment of debts, ordered to be soM b 
aid or tne personal estate, where the devisee 
was insane and the heir abroad] (IFiAinw v. 
Whiwfates) Page S99 

Where an estate is given in mortroaiii, to mci 
which were eood at the time of the gift, bat 
became void afterwards, the heir is diafobe- 
rited {AUomey General v. Green) 491 



[INCUMBRANCES.] ' 

'[Tenant for life bound to keep down the tot^^ 

rest of incumbrances {Tracey v. lAtfy Hen' 

ford) IS8] 

INFANT. 
See GuAiu>iAK. 

[Infant en ventre sa mere shall take under the 
description of a child living at the de^ of 
its father {Clarke v. Blalce) 330] 

An infant trustee ordered to convey, though 
the estate was abroad {Prosser ex parte) 535 

A male infant marries an adult female, who, Kj 
settlement, covenants that her estate shall be 
settled to certain uses, he is bound by her 
covenant {Slocombe v. GltM) 545 

INJUNCTION. 

Under the forfeiting act in America, the estatai 
of loyalists were to be sold for payment of 
debts ; this is no ground for an injunction to 
restrain an action here on a bond (Kempe v. 
ArUUl) II 

[No injunction ajler a verdict at law, unless tik 
piaintiff bring the money into court {Acton y. 
Market) 14) 

An injunction shall go to restrain the def^mUot 
from injuring fish ponds {Earl Baikurst t. 
Burden) 64 

[The court also in this case restrained the te> 
nant from building so as to interrupt kis taud- 
lord's prospect. The decision, however, seems 
wrong 64 4 note.] 

An injunction shall go to prevent printing part 
of a book {Caman v. Bowles) fO 

Injunction to sta^^ waste, will go to prevaot te» 
nant for life, without impeachment of waste, 
from improper waste : but, the answer deoj- 
ing anv intention of cutting votiiig or oroa- 
mental trees, the order dissolved, though tk 
original affidavits were read agunst the aa- 
swer {Countess qf Strathmore v. Bowes) 81 

Injunction to stay the representative of a mort- 
gagee, (afto foreclosure and sale of the pie- 

1) 
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njiscf) from going on at law for unsatisfied 
mortgage money, refused (Tooke v. Hartley) 

Bill filed for injunction (after verdict at law) 
which is obtained for want of an answer, 
the plaintiff* shall bring the money, recovered 
Hflainst him, into court, upon application of 
the defendant, on oath, denying the equity of 
the bill, or the injunction shall be dissolved 
(Acton V. Market) 14 

S. P. (CuUey v. Hickling) 1 82 

Injunction granted to restrain an action, on a 
bond for performance of covenants to build 
a bridee, and an issue quantum danmificatus 
ordered, the sum mentioned in the bond, be- 
ing a penalty {Errington v. Aynesley) 341 
Injunction to stay waste, granted agamst the 
widow of a rector, at the suit of the patroness, 
during vacancy (Hoikins v. Fetkentone) 552 
Where the defendant (who has broueht eject- 
ments at law) is abroad, motion for an in- 
junction to stay trial, must be on special 
ground (Revett v. Braham) 640 

INN OF COURT. 

Bill will not lie against the benchers of an inn 
of court relative to a grant of chambers 
(Cunningham v. fVegg) 241 

INTEREST. 



JUDGMENT 

Having been signed in error, for want of an 
origmal writ; there having been a petition 
and order for one, but the order not served, 
the defendants ordered to consent to set it 
aside; but a commitment for contempt in 
entering it up, refused (Pengreev, Jonas) 141 

A judgment having been obtained at law, though 
for an usurious debt, the creditor must stand 
as a judgment creditor for the money actually 
advanced^ and legal interest (Scott v. Netbit) 

Page 641 

JURISDICTION. 

See Bill, Inn of Couat. 

[The Lord Mayor's court having directed the 
indentures of an apprentice to be cancelled, 
but determined nothing as to the return of 
the fee, a bill for its return dismissed (Hale 
\. IVedb) 78] 

See Resulting Trust. 



[See Incumbrances.] 

Not allowed on an account taken in India, and 
not settled by the parties, but, with difficulty, 
by a third person {Boddam v. Rtflei^) 2 

Giving the interest of a legacy, to the legatee, 
or for his use, vests the legacy (Heath v. 
Heath) 3 

A trustee, in a will which directs money to be 
Jaid out at the best interest, keeps it, with the 
ccvtrustee's consent, at 4 per cent\ ordered 
to pay 5 per cent, (Forbes v. Ross) 430 

INTERPLEADER. 

Tenants filing the bill, and bringing rents into 
court, to be admitted to deduct their costs 
(Aidrich v. Thompson) 149 

INTERROGATORIES 

Exhibited of course to falsify an examination 
pro inUresse suo (Rowley v. Ridley) 15 

JOINTENANTS. 

Settlement to permit all and every the children 
to take rents and profits to them and t/ieir 
heirt forever; they are jointenants (Stratum 
V. Best) 233 
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L. 

LAND, 

Money being ordered to be laid out in land, an 
infant cannot elect to take it as money, or 
devise or bequeath it either us land or money 
(Carr v. Ellison) ^ 56 

Money on mortgage ordered to be laid out in 
land, shall be considered as land (Leslie v. 
Duke of Devonshire) 189 

LEASE. 

Covenant in a lease to renew on the same cove- 
nants, does not include the covenant of re- 
newal ( Trilloti V. Foote) 636 

See Fine for Renewal, Will. 

LEGACY. 

Legacies being eiven in stock, then others with- 
out that acufation, then others with a direc- 
tion to sell stock, makes them all 8tock-lq;a- 
cies (Danvers v. Maning) 18 

Legacy of a specific sum, as a residue, but mis- 
calculated; the residue, being larger, shall 
pass. (S. C.) ibidm 

So of a debt, the debt being mistaken, the ac- 
tual debt shall pass. ( H7/&iiit# v. Wiltiamt) 87 

Beouest that a legacy shall pertain to B. after 
tne death of A, without lawful issue, too re- 
mote, and vests absolutely in A. (Glover v. 
Strothoff) 33 

No fund being provided for legacies, they shall 
be in the currency of the coimtiy when, 
given ('Parson y. Garnet) 98 

Legacy 



ARABLE OF PRINCIPAL HATTEBS. . ^ 



a less, he ahall take both 



Legicy to b child, ihall be Uid out, and ihall 
beat interen [Carey v. Askeai) Page S« 

LCMcj to be ndd from a farm, when A't ion 
'^i]1<l attk'n SI ; tho ruria not bdng carried 
on, tbe legacy falls and shnll not be pud 
of die rendue (M<^i v, Mayet) 

A laiVHlency civcn to the s«me legale 
nme Trtll, ifter a ' ' ■ ■■ - ' 

Wofdi of derire, in a will, raiic a trust {Pe 
tm r. Oatiul) 3sc 

LEGACIES (vAo liaU tale). 

Lencytothetwodaughtersorj.; Ahasthree 
(fasten, the; ehatl oil take iSlMmg v. 
Wa/key) SC 

To first and «econd cousins shnll extend, to a 
firat eouain onrc removet', nnd to a greai 



only to the children living nt the tcstator\ 

death ( r»ier V. FnradO 651; 

To the children ot A. shall not extend to n 

daSiAbt*ri^retaniere{Ce«per\.Forbei) 61 

LEGACIES mled. 
See Ihfaki (in venire). 



Gift to the 



othc 



r to paj the 
tntato^a mother, and after 1 
then p*e a l^cv to A., the residue to B., 
with ■ power to diipose of it by wilL" A.\ 
I^acy n veiled, notwithsiHiiduig the hisi 
clauie {Beiu/on t. Madditon) 15 

ijtnvftoA. payable at 21, or marriage, with 
Mtmtt, is a TMlcd Jttacy, and the ezecutar 
having become a bankrupt, mi^t have been 
proved nnder his commiuion ; Tiii certificate 
is therefbre a bar to the recovery agmnsthiir, 
and the reriduary legatees are not liable 
(W^eotT. Holt) 505 

LEGACIES [loa remole). 
See LiwiTation oveb. 



LIEN. 



A, purchase* an estate of B. without notice of 
,|i rent charge, the vendor covenanting thai 
there are no incumbrancea ; the jinrchaii'- 
mooey 1* laid out in the funds ; and H. aiUr- 
werdi tells the diviilends fur liii life, secured 
bj» letters of allorney, to C. who Ims no no- 
tice j A, is evicted by the yraolee of the rent 
charge He has no lien on the funds pur- 
chased i^ainst C. {Calor v. The Earl of Pan- 
broie) ^nj 

LIMITATION. 



ing into poMetnon i* aocdciUed (gsi iw 
uHiT^eaaU) A«r» 



LIMITATrON ooer. 

Gift of the interest of a mxa of money to A. 
for life, at his death, to devolve to lie Ann ^ 
hii bodu, is too remote {BoAiiurm ». Fkiirr- 
bert) 12; 

The words « it he ahall happen to die miUmit ■ 
iaue," may he so construed by the context of 
the will.ai to mean cAuUrm,- and in that test 
the' renuunder over will not be too remoie 
{Attorney General v. Bayletf) SM 

Testator gave the aecumulacion of rents ud 
profits, till i4. should attain 21, to be IMad, 
and the trustees to pernui A, to rmire 
the iidereit duHi^ hit /ife; then he giro 
the moiuy to the iMtte male of A. end in de- 
fault, to those whom the plaintiffii repre- 
sented : The issue male of A. would hsre 
taken as purchasers, therefore the linutatioa 
is not too remote {Knighl v. EllU) i:<i 



MAINTENANCE. 

tia allowance can be made to a parent, for the 
maintenance of his child for the time pnt 
{Hill 1. Chapman) S3I 

MARRIAGE. 

The testator, among other proviuons, are to i 
putative daughter 10,000/. id srveraf exeuts: 
one moiety at 21, in case the thould be lie* 
vtiaarried, the other moiety at 25, i/ then v*- 
married; but if the married before SI, kU 
eotuent of her mother, then tbe whole to be 
paid to her, or settled to ber uae ; but if the 
should die before 85, the iOfiOOi. was pm 
to the mother, to whom there was also a gi& 
of the reddue generally : The duightcr aiir- 
ried under 31, without consent: She doo 
not come within the description to which tie 
gift attached ; it is therefore void, and tbe 
10/>00/. unks into the re&idue,givea generallr 
to the mother (Scott v. 7>tr) «l 

And it seems such restrictions are not mtreh 
in termrem, but, if reasonable and precedot 
to the vesting of the prtqier^r, are vslid 

(S. C.) iW. 

Marriage is a revocation of the will of a wonun, 
though mode immediately h^ore the nsi- 
riage, in execution of a power resermJ ij 
articles, by which the was enabled to diipM 
of her property, by will, ^er mamip 
(Hodidcn v. Ifcjrf) «» 

[MAYOR'S COURT. 
See JtiataoicTioH.l 
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MODUS. 

Although a modus be set up, there must be the 
same notice given to determine a composition 
for tythes, as between landlord ana tenant 
{Bishop V. Chichester) ^ Pog^ 161 

A modus of 3d, for a Iamb is so rank, that the 
court will not send it to an issue (S. C.) ibid. 

MONEY 

To be paid to parties, under a private act of 
parliament, on petition; Lord Chancellor 
would not order it to be paid to persons de- 
riving title under them, without a bill {King 
ex parte) 138 

Deposited upon opening a bidding, when the 
purchase is confirmed, is part of the |)urchase- 
money, and if the stock rises, it is for the be- 
nefit of the seller, not a bare pledge {IfOyley 
V. Countess of Powis) 32 

MONEY {to he brought into Court). 
See Injunction. 

MONEY {to be laid out in Land). 
See Land, Specific P^rformanck. 

MORTGAGE. 

[A receiver will be appointed of mortgaged 
estates " without prejudice to prior incum- 
brancers" if the pnor incumbrancers will not 
take possesion 92. 93. and the Editor's note.] 

Ailer foreclosure and sale, the mortgagee may 
bring an action for the residue ( Fooke v. 
Hartley) ^ 125 

Where the personalty is deficient, and the same 
person is heir and executor, the mortgagee 
may pray a sale in the first instance {Daniel 
Y.SkipuM) ^ 155 

If a mortgagee admits having no other title, it 
shall bind him, and the conrt will let in the 
mortgagor to redeem after 20 years ; not so 
if he claims by better thle {Perry v. Marston) 

591 

Testator haviiii: a debt secured upon land, gives 
the inortgaj:e money to the mortgagor, and 
tlesires that he will give a reversionary- inte- 
rc^t in the premises to A. The mortgagor 
sellin*; the estate, shall bring the mortgage 
money into court, for the use of the devisee 
of tiie rcvcr^ion, subject to the life estate 
{Lvufis V. King) 600 

Mortgagee of a reversion (not having the title 
deeds) shall not he postponed to a subsequent 
mortgagee (whose mortgage was made after 
the mortgagor came into possession) who had 
the title deeds; there being neither fraud nor 
gross negligence ( Tourle v. Hand) g50 



MORTMAIN. 

Devise of freehold houses, to eight poor per- 
sons of a parish ; the gift beinc void by the 
statute of mortmain, a personal nmd attached 
to the real is also void, and the court witl not 
apply the gift to any other purpose {Attorney 
General v. Goulding) fogfi '^28 

Devise of estates to trustees, for the use m Uni- 
versity College, Oxford^ to buy advowsons : 
the college having obtained, since the ^ft, as 
many as are allowed by the act, the devise if 
to l>e performed by the exchange of advow- 
sons, or otherwise, cy pres. The heir at law 
l)eing disinherited, where the gift is good at 
the time of making the will {Attorney General 
V. Green) 492 



N. 



NOTE, Promissory 

Given by a mother to a trustee, for the beoefit 
of a child of which she is ensient, is not' saf- 
ficiently nudum pactum for the court to allow 
a demurrer to a bill by the child (when born) 
and trustee, to have it carried into execution 
{Set on V. Seton) 610 

NOTICE. 

Assignee of a mortcagee, through attigamenti 
from persons not having notice of a &fect in 
the title, not bound to discover whether he 
had personal notice {Sweet v. SotttAcote')^ 66 

Where the bill states circumstances of notice, a 
plea of purc/tase without notice, alone is Xipt 
sufficient, but must deny the circumstances 
{yewman v. Wallis) ^ ' ^ 143 

Mortgagee of a lease, which recited tha sur- 
render of a former lease, which was upon the 
surrender of a former, in which thaplaintiff^s 
title appeared, held to have pptice^ Um title 
{Cojypin v. Fernyhough) 29-1 

A person making a false representation, throu^ 
mistake, but where he mi^ity from deeds in 
his possession, have had. notic^ of the truth, 
bound hy the representation {Pearson v. 
Morgan) 384» 

Qnere, Whether a trustee, having prepared a 
deed of appointment under apo^er, but not 
knowing of the execntlort of* the dcccL shall 
be prcsimied to have such nOticff, as to aTTect 
him in respect of his pa} ment of the money 
to a legatee, under a sul)t.eoi/c'nt wilt 'of the 
person who had the power (Coihay v- 'Syden* 

harn) ;. . , i • *-'^^ 

Notice to determine a composillicin fot .t^^» 

most be the same as betiirecn laI)<nQiraand 

tenaht {Bishnp v. Chichest^erf''' ' ^*' "' 
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PARTIES. 

Bill by second mortgagee, to redom|i th« first 
mortgage, the mortgagor, or bis beir, must be 
a party: the heir being abroad, the court 
cannot proceed {Fell v. Brotpn) Page 276 

Where a trustee has assigned his trust, the as- 
signee must be a party {Burl v. Dennet) 225 

In an information to apply money, given to a 
charitv, to other uaes than those specified by 
the will : where there is a residuary gifl to 
trustees for other charitable uses, the trustees 
and the heir, though disinherited, must be 
parties {AUomey General v. Green) 495 

PARTNER. 
See Bill, Plea, CoPARTNERSHir. 

PAUPER. 

Plaintiff suine tn formd pauperis^ shall not 
4mend by leaving out defendants, without 
paying their costs {WUkinson v. BcUher) 272 

The affidavit, to ground the order to be ad- 
mitted to sue tn formd pauperis, must be 
made by the party, not by a third person 
(8. C.) ibid. 

PERFORMANCE, Specijic. 
' See Specific Performance. 

PERFORMANCE of a Legacy. 
See Satisfaction. 

' PERSONAL ESTATE. 
See Exoneration. 

PLANTATIONS. 
See Trustee. 

PLEA. 

{^ea ot matter which would be a good pica to 
the action at law, not'a ptea here in bar of 
discovery {Hindman v. Taj/lor) 7 

Plea that the plainiiflTis not heir, where he had 
deduced his title as such, is bad : the title 
ought to be denied as explicitly as it is laid 
(Newman y, Wa/lu) 143 

'So of plea of purchase, without notice (S. C.) 

ibid, 

A plea may be amended, where there is a slip, if 
the material ground of defence appears suffi- 
cient, but not otherwise (S. C.) ibid. 

Plea that Grains Irm is a voluntary society, go- 

^; vemed by Cenchers, subject to appeal to Uicj 



judges, a good |^ ttivllfill, relatifetoAe 
renewal of a lease of chambers {(haum^km 
V. WVgg) Pa^f^X 

Plea of conv^pimce, and of fine and non-claiiB, 
IS not multifarious, but a good plea, to a bill 
impeaching the conveyance, as not being for 
valuable consideration {Dobie v. CriiBmd) 

274 
Plea to a bill for an account of a partnership, 
that alt matters in controversy were to be 
determined by arbitration, allowed (H^- 
hide V. Penning) 39S 

Plea of the statute of frauds, the agreement doc 
being in writinf, allowed^ though a parol 
agreement was confessed in the answer. 
(Whitchurch v. BevU) 559 

POWER. 

A power, to divide among children, is not veil 
executed by givinc to one of them for life, 
mth r^ainder to his sons in tail (Robimoti 
V. Hardcadle) 22. 344 

S. P. but that the proper^ shall go cy pro, 
(Pitt V. Jachon) 51 

Testator having a power over 5000l. originallT 
the property of his wife, gave several Iqracies 
and then (after the decease of his wife) gave 
the residue to the defendant : his estate was 
not fofficient to pay the legacies; yet held 
that the will is not an execution of the power, 
the same not being referred to, nor any thing 
by which an intention appeared in the testa- 
tor to execute it (Andrews v. Emmoi) 297 

A feme covert having a power to dispose of 
300/. by will, signed and sealed by her, made a 
testamentar}' paper, not sealed, but m a 
stamp ; this is equivalent to sealing, and ii a 
good execution of the power (Sprange\, 
Barnard) S9S 

Where there is a power to di^K>se among chil- 
dren, and there is only one chUd, the pro* 
perty vests in such child without appointmeDt 
{Madoc V. Jackson) 5^8 

See Probate, Will, 



PRINCIPAL. 

The principal in a fraud being released,the plaio- 
tifi' cannot proceed against those who would 
be secondanly liable. ( Thon^itom v. H^rrism) 

164 

The obligee in a bond giving , further time to 
the principal debtor, releasee the surety. 
(Nisbet V. Smith) 579 

PROBATE. 

Where a feme covert disposes by will, it is ne- 
cessary to produce the probate to justify pay- 
ment of the money (Coiht^ v* Sydt-nhain) 

591 

PROCESS. 
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FR0CBS8. 

Where the defendant has aj^peared to, and 
answered the original bill, ir he cannot be 
found to be served with a subpcena to answer 
the bill of revivor, plaintiflT must proceed 
under the act 5 Geo. 2. to have the bill taken 
fro confetto {Henderson v. Meags) Page 13? 

Aner cepi corpus returned, the plaintiff cannot 
move that the sheriff may bnng in the body 
but for a messenger, and afterwards for a 
Serjeant at arms ( WUktmon v. Beltker) 181 

PURCHASE, 
See Settlemxvt, 



PURCHASER. 

One purchaser substituted for another, upon 
motion and consent (Malhewt v. Stubbs) 391 

See Voluntary Conveyance. 



R. 

REAL and PERSONAL ESTATE, 
See TausT, resulting, 

RECEIVER. 

{A Receiver will be appointed of estates in mort- 
gage, if the mortgagiie will not take possession ; 
but still " without prejudice to his rights*' 

92, 53, and the editor's note.] 

Motion for a receiver, granted before answer 
(Van Y. Baruet) 158 

The Master's report of his approbation of a 
receiver, must stand till the person is im- 
peached as improper (Creuze v. Bishop of 
London) 255 

In a cause for an account of a partnership, both 
parties being dead, a recewer shall be ap- 
pointed ; secus, if one be surviving (Philips 
V. Atkinson) 272 

Ought not to keep money arising from receipts 
in his hands; if he docs, he or his executors 
shall pay interest. (Foster v. Foster) 616 



REFERENCE foe IMPERTINENCE. 

A defendant to a bill, though not served with 
process, may appear gratis, and refer it for 
impertinence. (Fell v. ChrtstU College, Cam- 
bridge,) 279 

REMAINDER, over. 

See Limitation, over. 



RBNT. 

ApportioDed between the reprMentative of te- 
nant in tail, who died without issue, and Uie 
remainder-man in tail (Veamfm v. Femom) 

Page 659 

See jHix* 
RENTS AND PROFITS. 



An estate bdng settled to A, tot 
to part, to B. for life: remaiiidery as toiihe 
whole, to uses under which die dtbhrniuat 
takes as tenant for life^ with powtr ttkJLti^ 
charge (but not encumber BJ§ estate §mt life) 
the estate givea in remainder feUi hi duang 
J9.'s life, and the interest of tb^ ffhwrrii ex« 
hausts the rents and profits: upon B?^ life 
estate falling ii^ At^ rents tmd profits of thtt 
estate shall go to pay the arrean^ whkh shall 
be a charge upon the inheritanos* (Tm^ T» 
The CouMtett Dowager of Oen^Miy IfS 

REPUm^ICATION. 

A codicil, though made for the purpose of 
passing after-purchased estate, is a republic 
ation of a will (Coppin v. Femykaugh) 591 

So, though of personaltv only, it is a republio- 
ation of a will of lands (Poine/y. Ctetwer) 

511,515 

REVOCATION. 

A codicil, revoking a legacy of 40,000L Tlie 
legacy was bu^ 30,0001. the other 10,000^ was 
an appointment under a power; this is a re- 
vocation of the appointment (PUiif, Jackson) 

Marriage of a testator with a Imiee^ is not a 
revocation of the li^gacy (JBiAtmkr. MalU' 
well) MD 

Secus of marriage and a settlementi 514 

A feme covert makes a will; beeoaiiiig diMco* 
vert, she takes a conveyance fixnn the trustees; 
this is a revocation (Lawronco ▼. WaUk) 

See Ademption, Wxlu 



S. 



SALE OF LANDS. 

When a will directs, and a decree orden Stsale 
of lands, or so much thereof as MU be neceem 
sary to pay incumbrance!^ and the Mbsser^ bjr 
consent of the parties intetested^ sella the 
whole ; it is no objection on the port of the 
purchaser^ that more is sold'tiiaii will pey the 
incumbrances (Ltdwyeh v. Wktfhrd\ 848 

Where an estate is (leirised, cniifai for* the 

peymcKt 
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payment of debto, the court will order a sale At a sale by auctioiiy the sdler^t agent bid (or 



although the heir be abroad, and the devisee 
insane (fViUiami y. Whmyatet) Page 399 

SATISFACTION. 

Pftmso in a settlement, that the wife shall not 
be barred firom anything the husband shall 
give or leave : he dies intestate, and a freeman 
of Lofidoa: her share by the statute and cus- 
tom are not a satisfaction of the covenant 
[Kirkman Y, Kirkman) ^ 95 

Parent paying a pordon, is presumed to mean 
to perform the gift of a legacy, unless there 
be sufficient evidence to repel the presump- 
tion {EUiiony. Cookson) 397 

But the fiither of a putative daughter paying; a 
portion on her marriage, accompamed with 
a dedaration that she would have more at 
his death, is not a sadsfactiop (Debeze v. 
Mann) 165. 519 

Such an advancement of a legatee by a stranger 
not a satisfaction or performance of the legacy 
(Powd V. Cleaver) 499 

By settlement, daughters were to have 3000l. 
each : the father, by codicil to his will, gives 
them SOfiOOL This was held a cumulative 
provision, and not a satisfaction of the settle- 
ment (Umibury v. Hanbwy) 352. 599 

A bond for payment of 10,000l. each by the 
brother, not held a satisfaction for their 
claims under the settlement (S. C.) t^. 

By marriage settlement of the father and mother, 
80001. was settled on-younger children : there 
being but one younger son, the father, by bis 
will, led him the residue (which amounted to 
a much larger sum) it is a satisfaction (Rick- 
man V. Morgan) 394 

SETTLEMENT. 

Settlement after marriage, by a person not in- 
debted, is not within the statute of fraudulent 
conveyances (Stephens v. Oliver) 90 

Purchases were to be made with the trust 
money, but no time limited for making them ; 
the husband made a purchase, but directed it 
not to be to the uses : it shall not be applied 
to them ; but the personal estate is liable for 
the breach of contract (PUt v. Jackson) 51 

SPECIFIC PERFORMANCE. 

Contract for purchase in lots ; no title can be 
made to two of the lots, and others had been 
deteriorated: If the former were not so 
blended with the others, as to injure them, a 
specific performance shall be decreed (Poole 
y.SherpM) 118 

Promise, by letter, to renew a lease in consider- 
ation of money already laid out by the te- 
nant, is nudum pactum^ and no sixicific per- 
formance will be decreed; nor is it varied by 
money having been laid out nfterwarcls 
(Robertson v. St, John) 140 



the purchaser, a specific performance refined 
(Tuimng v. Morriee) Pmge 996 

STAMP DUTffiS. 

An original letter, stamped after prodnctioi, 
will make it evidence {Ford v. Con^>l€m) 52 

If the terms of a contract are reduced into writ- 
ing, the paper must be stamped, in order to 
make it evidence (Heame v. Jama) 909 

STOCK. 

Where stock in trust for A. for life, with r^ 
roainders over, is sold out just before a di- 
vidend, to which A, would be entitled, he can 
have no allowance, in tlie price, for the di- 
vidend which would have become due, if tbe 
stocks had not been sold (Bostocky. Blakt^ 
«<^) 655 

Where a trustee sells stock improperly, tbe ec»> 
tux oue trust has his election to have the stock 
replaced, or the ^^roduce (S. C.) iUd. 

SURETY. 

Where principal and surety are bound in a 
bond, if the creditor give* the principal fur- 
ther time for payment, he releases the surety 
(Nisbet V. SmUh) 579 

SURRENDER. 
See Copyhold. 



T. 
TENANT in Commcm. 

See JOINTENANT. 

TExNANT m 2W, 
See AppoaxioNMENT op Rent. 

TRUST AND TRUSTEE. 

Bill agmnst a trustee, who has assigned his tru^t. 
the assignee must be a party, as the decree 
must be first against hiin, and the original 
trustee to stand as a security (Burt v. Ikn- 
net) 02$ 

Infant trustee directed to convey the trust estate 
though abroad (Prosser ex parte) "525 

A trustee for the sale of estates for pa}inent of 
debts, who purchased them himself, by tokiiu: 
undue advantage of the eonfidf uce repoMd 
in him, by the vendor, and, previous to the 
completion of the purchase, sold them a^ an 
highly advanced price, decreed to be a trustee 
for the oridniil vendor as to the sums pn>- 
duccd by the second sale (Fox v. Mathrih] 

AtniJtee 



A TABLE OF PRINCIPAL MATTERS. 



A truitee in a will which directed money to be 
lent at the best interesi, by consent of hb co- 
trustee, keeps it 9X 4 />er cent decreed to pay 
5 per cent, interest (Forbet v. Rou) Page 430 

A trust fund created by will to be laid out in 
the purchase of lands, no part of it shall be 
laid out in repairs or improvements of the 
purchased estate {Bostock v. Blakeney) 653' 

Where the trustee sells out stock improperly', 
the cestui que inui may elect whether he will 
have the stock replaced, or the produce of it 

(S.C.) ... **"'• 

A trust may be raised in a will by words of de- 
sire {Parson v. Garnet) 38. 226 

TRUST, resulting. 

The testator gave to trustees for terms, remain- 
der to A. and B, for life : the trusts of the 
terms were to pay scheduled debts of A, and 
B, and to make them an allowance; .the debts 
being stated to be paid, a trust results to A, 
and B. : A demurrer by the trustees against 
creditors as having no interest was therefore 
over-ruled {Davidson y,Foley^ 203 

Real and personal estate being given to trustees 
to be sold and converted into personalty, the 
trustees to pay the produce to A» for life, 
without furtfier disposition ; the residue does 
not go to the trustees as undisposed of 
(though made executors, and one of them had 
a legacy,) but is a resulting trust for the heir, 
for so much as was the produce of the real 
estate, and, as to the personal for the next of 
kin (Robinson v. Taj/tor) 589 

TYTHE. 

See Modus. 



U. 

UNCERTAINTY. 

A tievise void for uncertainty {Leslie v. -D. of 
Devonshire) 187 

USURY. 

See Judgment. 

V. 

VESTED LEGACY. 
See Legacy vested. 

VOLUNTARY CONVEYANCE. 



A, by settlement after marriage conveys to trus- material fact, though n 
t^ to family uses, reserving a power to sell, \ {Hankin v. Middleditch) 



but covenanting that the money shall be paid 
to the trustees for the same uses; A, sells to 
B. who has notice of the covenant, and pays 
the money to A., B*s representative shall not 
be obliged to pay the purchase money over 
again to the trustees to the uses of the settle- 
ment, which being voluntary, is fraudulent 
against a purchaser by the 27 Eliz, {Evelyn 
V. Templar) ^^S^ ^^^ 

[Covenant by a third person to indemni^ hus- 
band n<;ainst his'wife s debts, a good consider- 
ation {Compton V. CoUinson) 377] 



W. 



WILL. 

Testator possessed of 7000/. navy bills, redtes 
it, and gives them by the will : he had bills 
to a much larger amount at hiiideath. Qjuere, 
What shall pass {Pitt y. Jackson) 51 

Marriage with a legatee is no revocation (£ttr- 
hmik V. Halliwell) 290 

Words of desire, in a will, raise a trust {Peir^ 
son V. Garnet) 38; 226 

A woman, under a power, gave 300^. by a 
testamentary paper, to her husband; but so 
much as should be remaining at his death, to 
her brothers and sisters : the property is in 
the husband absolutely, the words, not t)dng 
sufficiently certain, as to the property, to 
raise a trust {Sprangc v. Barnard) 58.'5 

Renewal of a prebendal lease, is an ademption 
of the gift ; but a codicil to the will, though 
only to pass after-purchased estate, is a re- 
publication of the will, and the renewed lease 
shall pass under such republication {Coppin 
V. Fernyhough) 291 

See also Powcl v. Cleaver 511 

Feme covert, under a power makes a will, after- 
wards, being discovert, bhe takes a convers- 
ance from the trustees to her own use; this 
is a revocation {Lawrence v. WoUis) 319 

The will of a single woman is revoked by her 
marriage {Hodsden v. Lloyd) 534 

WILL, Proof of per testes. 

It has never been laid down as a rule, that a 
will cannot be proved without examining all 
the witnesses, though the practice has been 
to examine all ( Powel v. Cteaver) 504 

WITNESS. 

Motion that a witness be examined debene esse, 
on affidavit that he was the only witness to a 
material fact, though no age was sworn to 
"^ 641 



END OF THE SECOND VOLUME. 
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